APR 28 1916 ¥ 





CUk- [Loh a2" p 22 ; 
CALCUTTA LAW JOURN 


REPORTS OF CASES 


DECIDED BY THE, JUDICIAL COMMITTEE OF 
THE PRIVY CQUNCIL ON APPEALS 
FROM INDIA 
AND e 
BY THE HIGH COUR? OF SUDICATURE 
AT FORT WILLIAM IN BENGAL.: 


Vol. XXII 













Aa 
vy 
k! 


T NOT TO BE REMOVED 
A Ô oy 4 


115, NGET ok 


CALOUTTA 
CALCUTTA LAW JOURNAL OFFICE, 


7, Old Post Office Street. 
All rights reseroed. 





° 
ae 
= NO = 
= ee. 
3 A ra a at A am 
Sr este e 


“LP 1229, 


sseess sepre 








“JUDGES UF THE HGH COURT 
. +1915. 


}—-—— 


e 
Caii! Justice”: KH 


; The Hon'ble Sir Lawrence Jenkins, Kt, K.C.LE. (Aetired). 


» Sir Lancelot Sandérson, ‘Kt, EC 


Puleac Juizes: 
The Hon'ble Sir John George’ Woodroffe, Kt. 
„Sir Asutosh Mooķerjee; Kt, CS... 
H. Holmwood. 
» C. W. Chitty, 
i j E. E., Fletcher, 
„ Syed Sharfuddin, 








»  Digambar Çhatterjee. -° < 
bee » Nalini Ranjan Chatterjes. - . 

eg P W. Teunon. KN 7 

» T.W. Richardson, ‘ 

»  Asutosh Chaudhuri. | 

n Syed Hassan Imant . 

„n G P, Beachcroft. PESA 

„E.P. Chapman. e 

» B.K. Mullick 930 °° 

” E; Greaves. 

» H. Walmsley (078). b 

„B. B. Newbould (Ofg)® ° 6 

» E.R. Roe (Ofg). oie i 

Advecate General. ` 


The Hon'ble Mr. G. H. B. Kenrick, K.C, L.1.D. 





Standing Counsel. 
The Hon’ble Mr. B. C; Mitter. 





Babu Ram Charan Mitr, CLE. 


THE-OALOUREA “LAW: JOURNAL 


. C = 

1915. . = 

° f h t e? 

e EDITORIAL COMMITTEE. . 

P. L. Royisq., Barristerat-Law. a i Meal o . f 


BabueRam Charan Mita, MLA, Bil. mez Government Pleader). 
» Nilmadhab Bose. — 
3) Paata Codi Wee trace, . 
n Umakali Mookerjee, BI.“ a. 
» Golap Chandra Sarkar Sastrip at. A Eda (Died On agih ‘Seats Igrs). 
„» Jogesh Chandra Roy, 81. °° 
» Dwarka Nath Chak-avarti, 31.A., B.L 
E ne - i 
a EDITORS. m ; 
Babu Hara Prasad Chatterjee, MAn Bt E . F 
» Asutosh Mukerjes, x Ay Bala s | 6 
2 a. ; 


. = aaa à ki j 


REPORTERS. . l f 
J. M. Parikh, Ẹsq., Bartister-at4.aw, London. | - 
S. C. Roy, Esq, W.Ag LL.D. (Cantab), Barat-Law. | 
P. K. Sen, Esq., B.A Lin. (Cantab), Bar-at-Law. 
Babu Manmatha Nith Mukejjee. MA, BI, ` + 
a» Anilendr& Nath Roy’ Chowdhury, E.A., BL. > 
» Dhirendra Krishna Roy, BL '. ta 
n» Sapt Chandra Ray Ghaudhuri, M.A, TL. 


6 Sn g 
l MANAGING PROPRIETOR. y E 
“ Babu Biraj Moþan Mojumdar, M.A, Bt. - 


e“ ee “ 
D 





-- TABLE OF CASES REPORTED, 


Yak XXII. 


Kai GONG 


Bal Gangadhar Tilak v. Shri Shrinivas Pandit sisi 
Bilas Kunwar, Musammat v. Desraj Ragjit Singh 


Buddha Singh v. Laltu Singh een mee 
Ganga Sahai v. Kesti ... o e 

Munshi Lal v. Ganga Sahai ° abe we 

Padarath Halwai v. Pandit Ram NaiwUfadhia 

Padman v. Hanwanta _... t. sa sa. 
Puttu Lal v. Musammat Parbati Kumar e ... g.. 


Ravaneswar Prasad Singh Bahadur v. Chaturbhuj Narayan Singh 


Thakurani Tara Kumari v. Chaturbhuj Narayan Singh 
Thakur Vasonji Morarji v. Musammat Chanda Bibi sia 
APPEAL FROM ORIGNAL CIVIL, 


*Apmed Musaji Saleji v. Mamooji Musaji A ove 
Jalan Chand v. Assaram ... a Meas ir 
Jamaar Kumari Bibi v. Askaran Boid ips 
Jitendra Nath Palit v. Lokendrma-Nath Palit =. 
Peary Lal Daw v. Banamali Dey... < is 
Sukhlal Chundermull v. Eastern Bank, Var ne or 

| APPELLATE CIVILe “6 
Abdul Gani Choudhury v. Makbul Ali ° s to ae 
Abdul Rahaman v. Sarafat Ali... 0 e 8. ee" 


Abdul Rahman Chowdburi v. Ahmadar Rahman: 
Abdur Rahman Sarkar v. Promode Behari Dutt 
Abjal Majhi v Intu Beperi ibe 
Akimannessa Bibi v. Bepin Behari Mitter wih ig 
Alejan Bibi v. Raham Ali car eens 
Ambika Charan Chakrabarti v. Sasitara Debi... vis 
Ananga Mahun Chakraverty v. Bejoy Chandra Dotta ® ... 
, Askar Mian v. Sahedali Bara Bhuyian 4 


Atrabannessa Bibi v. Safatulla.Mia ... BE ris we 
Atimannessa Bibi v. Abdul Sobhan ... Pes ae, 
Atul Chandra Singha v. Kunja. Behari Singha Gi T 
. Baijnath-Mistri v. Raja Jung Bahadur MU ais 
Baikuntha Nath Sarma v. Abdul Razac Chaudhuri ane 
Beni Singh v. Barhamdeo Singh e = yaa tee 


Bhudar Chandia Goswami v. C. R. S. Betts 


yyy Werte | 15 


. 
e. 


| Rirendra Kisore Mantkya Bahadur, Maharaja v. Anna piya Baishoniabi 


Birendra Kisore Manikya Bahadur , Maharaja v. Bharat Chandra Siphu __ 


4 





165 
172 


Birendra Kisore Manikya Banadur, Maharaja v. Chandi Charan Dey .. 
Birendra Kisore Manikya ae scp v. Gagan Chande 


Chakrabarti kas 6 ia 
Birendra Kisore Manikya Babadur, “Maharaja v. Giris Chinda Nag 
Banikya ... oe ees on o 


Birendra Kisore Manikya Babadan Maharaj v. Kelas Chandra Sarkar 
Birendra Kisore Manikya Balgdur, Mahdraja A tara Debi 
Birendra Kisore Manikya Bahadur, ‘Maharaja ve v. Laksmi ... vee 


PAGE. 
134 


A 


132 


Birendra Kisore , Manikya Bahadur, “Maharaja v. Nabin Chandra > 


Chakravarty 3 ° 
Birendra: Kisore Manikya’ Bah alur, EAN Wadi Mahomed 
Birendra Kisore Manikya Bahedur, Mahamja v. Ram Chandra Dey . 
Birendra Kisore Manikya Rahadur, Maharaja v. Ram Charan Das 
Birendia Kisore Manikya Balada Mahuta v, Ram Kumar Chakra- 
Bouwang Raja “Challdhhroo Chowdhity v. Stage Behari Sen ` 
Brajendri Kishore Rai Chaudhuri v. Abdul Razac Chaudhuri, 
Debendra Nath Haldar v. Bireshwar Haldar... vse 
Dhakeshwar Prosad Narain Singh v. Iswardhari Singh a 
Dina Nath Nag v.Sashi Mohan ey Tarafdar . 5 e 
East Indtan Railway Company, The v. Changay Khan 


Fakir Chandra Gain v. Giribala Dassya | oe sie e 


Fateh Chand v. Narsing Das è .., ee 
Gagan Chandra Chuckerbutty LA Maharaja Birendra Kisore Manikya 
Bahadur... ai sss ine 


Gangadhar Muradi v. panatas Pacihiti as a bas 
Gobinda Chandra Saha Sardar 7 Lalit Mohan Roy ie A 
Gopeswar Saha v. Jadab Chandra Chindaray bg 


` Gopi Nath Chongdgr v. Shaik Abdul Gafur 


gaman 


Haldhar Jha v. Syed Shah Mahfmmat Ashraf Alam oH a 
Haradelsias Agarwalla v. Ananda Sheik ous ae oes 
Haridas Tanti v. Upendra Neprain Shaha one wee tee 


Har Shyam Chowdhury v. Shyam Lal Sahu 
Hazari Lal Sarkar v, Mahgraf Xumar Kshaunish Chandra Roy Bahadur 
Hemanta Kumari Debi v. Midnapur Zemindari Co, eos a 


Hemendra Nath Roy v. Upendra Narain Roy ... we 
Jafer Ahmed v. “Maharaja Birerdra Kisore Manikya Bahadur Sy 
Janaki Nath Hore v. Prabhasini Dasi PA ona es 


Jhumak Kamti v. Debu Lal Singh... 

Kadir Bux v. Maharaja Birendra Kisore Manikya Bahadir: 

Kali Charan Nath v. Sukhada Sundari Debi... ies 
Kali Mohan Tripura v. Mahardja Birendra Kisore Manikya Dikit ave 
Kamaksha Basini Chowdhurani v. Jagat Sundari Chowdhurani ee 
Keshari Chand Surana v. Asharam Mahato ... ER ass 
“Khub Lal Singh v. Ajodhya Misser ... a. a ai 
Krishen Doyal Gir, Mohunt v. Irshad Ali Khan. eis gi 
Krishna Sahay v. Palakdharl Ruut . ove eee * eee 


e 


Vii 


Kunjamani Dasi v. Nikunja Behari Das se tee Aba 404 


Lal Behari Mitra v. Nogendra Nath Chacterjee... si we 266 
Lenga Lalung v. Penguri Lalungnni ... GN se: a ga 
Loke Nath Singh v. Gaju Singh sdi si svi 333 
Madhusudan Sen v. Rakhal Chandra Das fame a cae 853 
Mati Lal Poddar v. Judhistir “Das Peor sis ve of css 254 
Moheswar Panda v. Sundar Natain Pattanaik .. x she we, 551 
Mohim Chunder Pal Chowdhry 2. Mira Alfimed Alj Khan ` we 564 
Mukla Nath Roy Chowdhury v. Jitendra Nath Roy Chow ja oo 26 
Nanda Kumar Barua v, Nabin Chandra Barua ... x Se ve 72 
Narak Lall v. Magoo Lal ay ee “aa 380 
Nawab Ali 7. Maharaja Birendra Kisore Mgnikya Bakir one 124 
Nazir Payada e. Jyatendra Narfiin Acharjee Chowdhury... ae 88 
Nikunja Behari Chunda v. Maharaja BadMa Kicore Manikya Bahadur... 148 
Nikunjarani Chaudhurani v. Secretaryeof State for India in Council... 375 
Nistarini Dasya v. Sarat Chandra Mamafndas ... 2.. . 279 
Panchumoni Dassi v. Chandra Kumar Ghose... 3 ae 20$ 
. Prasanna Kumari Debi v. Sris Chandra Majupdar PR we. 561 
Punit Narayan Singh 7. Rajkumari Godabari Kosri r awa 400 
Rajab Ali Chowdhury v. Hedayet Ali Chowdhiyy ss we 197 
Raj Behari Nath v. Kailas Chandra Dutt”. 7 ae 2 . we.. 7B 
“Raj Kumar Saikar v. Fairuddi Tarafdar = ae ee CBE 
Raj Kytiar Sarkar d. Fairuddi Tarafdar we | 8G 
. Raj Mohan De v. Mati Lal Saha Poddar tees ete hi wae 546 
Ram Nath Gagoi d. Pitambar Deb Gəswami gay” a 339 
Ramsumran Pershad v. Rampertab Singh eed ate ihe 574 
Salimullah Bahadur, Nawab, Sir v. Kaliprosonno Parbat pa z 569 
Satis Chandra Ghose v. Rameswari Dasi as =; e. 409 
Sobhan Baksh v. Maharaja Birendra Kifore ets aing Treue CIM 
Sures Chandra Palit v. Lalit Mohan Dutta Chgudhuri — a.. we 316 
„Swarnainayi Debi #. ‘Secretary òf State fpr India in. Council.. ro 370 
Upendra ‘Nath Bost’ v. Bindesbri Prosad “a e a 452 
CIVIL REFERENCE. ie + 

In the goods of G. A. Quiningborough, deceased © ° è .... “aa 160 

CIVIL RULE. Be ea 

Ahmaddllah Chowdhury v. Hakaru Sahu |... °. too 10 
Ananda Kumaii Debi Choudhurani v. Durga Charan Chey we 539 
Golam Mandal v. Safer Ali Mandal . a . eT.) 
India Genoral S. N. R. Co. v. Lal Mohan Saha... = Webs, Kar Bt aus Rg 
Juggobundhu Saha'y. Chand Mohan Saha . ... 3 oe Lae 237 
Mohes Chandra Guha v. Rajani Kanta Dutt s. o ie 998 
Nabin Chandra Chowdhury v. Bepin Chandra Ray Chow ia yo rn ? 
Tarasankht Ghose v. Bariruddi ` 2... ee wee aa te 8G 


A TABLE OF GASHS CITED. - 


Vol. XXII u> $ ‘ 
l . - mg T - PACE. 
A. G. v. Abdul Kadir (1894PI. L- R. 18 Bom. 401 aii aaa 582 
A. G. v. Ailesbury (1887) 13 App. Cas. 672. ... “id we 337 
A. G. v. Fyper (1822) 11, Price 183 a ne 23997 
A. G. v. Hall (1732) Fite 3145 ; $ W. Kel. 1352 Eq. Cas. Abr. : 193, Pl. 21 _ 324 
A. G. v. Tomlins (1880) 15 Ch. D. P50 _ y si ove 131 
Abbott v. Middleton (1858) 7 H. L. Q 68 chi yi 322 
Abdool Hoosein Zenail Abadin v. TurneP (1887) L. R 141 A 11; LL. 
; R 11 Bom. 62g . we see 4 
Abdoollah, Moulvie v. Shaha Mila abaan (1871) 16W. R27. 415 
Abdula, Sayad v. Sayad Zain, (1888) L L. R. 13 Bom. 555 ... cts 580 
Abdul Hakim v. Hem Chandra (3914) I. L- R. 42 Cale. 433... Ae- STL” 
Abdul Majeed v. Kherode Chandra Pal (1914) I. L. R. 42 Calc, 690; 
19x W.N. Boga fo oe s314, 352 
Abdul Majid, Mohammad v. Ahamad Saeed 1913) 11 A, LJ. R. 6733 . 
' O LL R 39 Alb 459 .. ie Si ais eck 589 
Abdul Majid v. Jawahir Lal (1614) L L R36 AL. io sii 2 66 
Abdul Rahiman v. Saiba (1866) I. L. R. 22 Bom. g00 „u se 336 
Abhoy v, Kally Pershad (1889) L L. R. 5 Calc. 949 it 106136, 141 
 Abjal Majhi v. Intu Bepari (1915) 22 È L. J. 394 7 ia ou 397 
eee Kadi see ry) Ja Ba NGA E i 
“OT, Ae 113 10384, 476 
Administrator-Geferal of? Begal eg. “Bhagwan Chandra “Ray Chau- 
dry (1911) 15 PW. N. 758° „u i des os 417 
Agandh v. Khajag(1907) 11 C. W. N: 862 sca sie ee 07 
Agency Company v. Short (1888) 43 App. Cas. 793 isi ise 286 
Ahamadullah 8. Hakaru (1914) 22 C. L J. 106 . si we.  I08 
Ahmad Musaji v. HasimeE brahim 21 C, L. J. 419 ` re go (note) ` 
Ahmedbhoy v. Vulleebhoy (1882) 1. L. R. 6 Bom. 703 eas Tf 205 
Ajo Koer v, Gorak Nath (1914) 20 C. L, J- 481... ie ven 30d 
Akhil Pradhan v. Manmatha Nath (1913) 18 C. L. J. 616 ... e198, 574 
Akilanandammal v. Periasami (r877) L L. R. 1 Mad. 309 ... we 287 
Akshay Kumar v. Hira Ram (1908) L L. R. 35 Cale. 677; 7 C. Li J. 497 a53 
Alikjan v. Rambaran (1910) 12 D. L. J. 357 0. . e 260 
Alliance Bank v. Broom (1864) 3 Dr. & Sm. 289 s. © 235 


Aman Gazi v. Maharaja Birendra Kishore (1912) 16 C. W. N. 929 ....307,-308 
_ Amarendra Nath v. Shuradhani (1909) 14 C. W. N. 458 POEN 320 
Ambalavana Pandaram v. Vaguran (1895) L L. R. 19 Mad.s2 st, -313 
Amer, Mahomed v, Peryag Singh (1881) L L. R 7 Calc. 566 °* e.. . 550 
Amir Begam v. Budruddin (1914) 19 È L. J. 494; I LIR. 36 AlL 336... 238 


a" 


Paot 
Amir Hassan v. Sheo Baksh Singh (1884) L L. R. 11 Calc. 6P.C e 115 
Amir Hossein v. Imambandi (1882) 11 C. L. R 443 vi vee ATS 
Amirullah v. Nazir. (1904) L L- R. 31 Cale. 932 ve. 2 as 104 
Amirullah*y. Nazir (1905) I. L. R. 34 Cale. 104 ; 3 C. L. J. i R 104 
“Amlook Chand Parrack v. Sarat: Chunder Mukerjee (1911) I. Le R. 
38 Calc. omg “ss a eon 66 
Amrito Lal Dutt v. Surnomoyes Basi (1900) L. R. a7 LA 129, LLR 
27 Calc. 996 wee we 7 
Ananda v. Veyyanna Pee 15 Mad, aga . a we 289 
Anangr Mohan v. Bijoy Chandra (1915) 23 C. L. Jeggr ... aes 397 
Anderson v. Wallace (1835) 3 CL & F. 26 ses: ds oe 139 
Anderton v. Arrowsmith (1839) 2 Per. atid Dav. 408 6 gah eo 354 
Andrews v. Hailes (1853) 2 E. & B. 349 ANG 129 
Annoda v. Nabakishore (1905) 9 C. W. N. $52; L L R 33 "Calc. 560 .. 277 
Annoda Persad v. Dwarkanath oe L.R.6 Cale 428; 9C. 1. 
R.157 oe 559 
Annoda Prosad Ghose v. "Pada Kamar C Ghose sen T L. R. 29 
Calc. 23233 , wis 366 
Anon (1675) 1 Ch. Cas. bee ee ae we a 374 
Anon (1675) 1 Freeman 313 - © ia sss 374 
Antone v, Mahadeb (1900) L L. R. 55 Bom. 85. ais Wi (note) 
Anwar Hossein v. Secretary of State for India (1904) L L. R. 31 
. Calc. 885 , vee eP? 176 
~ Aomb Ali Pramanik v. Kei Gan 8c. A I. 554 Sea Ge san 358 
Apaji Bapuji v. Nilkantha (1901) 3 Bom. L. R. 07 aos we 813 
Appovier v. Rama Sybba (1865) 11 M. LA. 75 o. a vee ATE 
Arab Ali v. Rachimuddi (1911) 13 C. L. J. 656 4. aus 103 
Arip Mandal v. Ram Ratan Mandal (1984) L L. R. 31 Cak. 757 ws 238 
Arjun Das v. Gunendra (1914) 20 C. L. J. HI o ea! sie 244 
Armsby v. Woodward (1827) 6 B and C. „519 ne ae este 547 
Arumuga v. Viraraghava (1900) I. L. R 24 Jad. 258 | Tas 94 
Asghar Ali Khan v. Kurshed Ali Khan (19019 L L. R. 29 All. 27 se 587 
_ Ashfak Hossein v. Gauri Sahai (1911) L. R. 38 L A 37 ; sis n 
264; 13 G L. J. 351 . m e. 336 
Ashi Bhusan v, Pelaram (1913) 18 C. L. J. aa we 9 ‘si 275 
Asimaddi v. Sundari (1911) I. L. R. 38 Calc. 339...” @ e we 266 
Askar Ali v. Gopi Mohon Roy (1913) 18 C. L. J. 257 ate ve 361 
Assamathem v. Lutchmeeput (1878) I. L. R. 4 Cale. 143 0. | we * 276 
Atma Ram v. Madho Rao (1884) L L. R. 6 AIL 276 P bes a 5 
Att. Gen. v. Simpson (1901) 2 Ch. 671 ate se 396 
Attermony v, Hurry Dass (1881) I. L. R. 7 Cale. 74; 9 C. L R. 357 iis 277 
Axim v. a E Cale. 324 eden a êh ia 138 
B. 
“ Baba v.- "Nassaruddin (1893) L L. R. 18 Bom. 103 aan ive 582 
Baburam v. Ram Sahal (1905) 8 C. L. J. 305... ave oes 260 


Badionnissn v. Shamsuddin (1895) 1 LR An. 103 KA a 335 


PAGE. 
Bahadur v. Eradatulla (1910) I'L. R. 37 Cale 642; 12 C. L. J. 450. 252 
Baijun v. Brij Bhukan (1875) L. R. 3.1. A. 275 ; I. L- R'I Calc. 133 wl). 402 

* Baillie w-Edinburgh (1835) 3 Cl. & F. 639 a sas ae 240 
Bai Nani v. Chunilal (1897) I. L. R. 22 Bom. 973 - ` Sa- 106 
Bajrangi Singh v. Manakarnika Bakhsh Singh (1907) I. L. R 30 AlL 1. 467 
* Bakra Nath v. Nilmoni Singh (1878) I: L-R. 5 Calc 389 ... © we 434 
Balaji v. Kashaba:(1906) L L. R. 30 Bom. 416°... 9 = oh 68 
Balaram v. Mangta Dass (1907} L L. R. 34-Calog g4t 5 6 C. LI. Say 592 

Balkissen v. Ram -Narayar® (1303) L. RLA IT L R 3, 

Calc. 738 - NA | KA à 472 
Balkrishna v. Bajaji (1884) I. L. R. 9 Bom. 25 ... 2 tee 420 
Balkrishna w. Oriental Lifes Aas. Co. (1982) 4 Bom. L. R. 340 269 


Balusu Gurulengaswami, Sri 2. Sri Balusu - Ramalakshmamma (to 


L. R. 26 I. A. 113; L L. R. 22 Mad. 398 u 1, 193 
Bandon v. Becher (1855) 3 CL & F. 479 Be ' e e. 207 
Baraik Kamal Sahi v. Lilhu Christian (1998) 8G L. J. 170.. si 381 


Baroda v. Dino Bandhu (1898) I. L. R. 25 Calc. 874; 3C. W. N.12 I. 260 
Barstow, v. Black (1868) L- R. 1 Sc. & Div 392 . 


X: a 323 
Barton v. Barton (1857) 3 K.-& 7. 512 -- Gs we 323 
Basant Lal v. Nojmunnissa (1883), L.R. 6 AlL) 14 za a 335 
Basi Poddar v. Ram Krishna (1836) 1 C. W. N. 135° is oes 260 
Bathurst v.-Errington (1877) App Cas. 698 ~~... 328 
Battas Kuar, Musammat v. Lachman Singh (1875) iR. W. P. H- a 

C-R. 117e - S 190 7 
Batuk Nath v. Mauna Aami Dei (918) 19 c. L J- sa 

18 C. W. N. 740 ... sis na 66, 338 
Bawer v. Dalzel (1829) Moo. agd Mal. 228 yi 354 
Bayabai v. Bala Venkatesh Ramakant (1866) 7 Bom. H. c. R. Appen- 

” diri ne .. ci 7 
Beem Chugn Sen v. Heeralul Seal (1867) 2 tiidian Jurist N. 5, 325 we iet OD 
Behari Lal v. Harfficumar (mug L J. A ah ce = «556 
Belicia, The (1885) @®P. D. 161° ... aie ies 387 
Beni Madhab v. Risseswar (1911) 16 C. L. J, 542 sas we 247 
Beni Prasad v. Shahzada (1905) L J... R. 32 Calc. 856 a 286 
Bentley v, Mackay (1862) 31, Beaz. 143 on appeal 4 DeG F. & J. "N 477 
Berdan v. Greenwood (1898)°3 Ex. D. 251 os Fa se. 287 
Bhagaraju v. Addepalli (1911) I. L. R. 35 Mad. 560 ee eer AB 
Bhagirathi v. Baleshwar (1913) I. L. R. 41 Cale. 69; 19 C. L. J. 155... 403 
Bhagwan Singh v. Para p kaa A. 11351. LR. a1 

All: 460 . 191 
Bhagwat: Dayal v. Debi Dayal (1908) 7C. LJ 335; L L R 35 Cale. ; 

© oP. C. PA 384 
Bhairabnath Sye v. Mahes ‘Chanéra Bahadury (1870) 5 B. L R. 364 ... 6 
-Bhau v. Sundrabai (1874) 11 Bom. HL C. R. 249 ise us 94 
.Bhavanishankar v. Pursadn (1882) I. L. R. 6 Bom. 292 s 7 a 277 
Bhawani Koer v. Mathura Prasad (1907) 7 © L. J. 1 ae we 366 


Phoba v. Peary (1897) 1. L. R. 24 Cale 646 a Sie GP! shee Abi 


,@ 


' PAGE 
Bhola Pershad v. Ram Lal (1896) L L. R. 24 Cale. 34 sie .. , 262 
Bhola Roy v. Jung Bahadur Singh (1913) 19 C. L. J. 5 nA a6 279 

“ Bhoobunessur v., Juggessuree (1874) 22 W. R. 413 . "4. 260 
Bhuban Mohini v. Hurris Chandra a). R. 5 FA. 3; LL, R. 

4 Calc. 28 333 e, «es 317. 
Bhubaneswari Koer v. Ajodhya Singh Ga) 15 c. L. J. 339 MU 102 
Bhubon v. Nunda (1899) L L. Ry 26 Cale. 324... we ar 266 
Bhuputram v. Hari Prio (1900) 5 £. W. N. 383 ~ 212° 
Bhut Nath Naskar v. Manmatha Nath Mitra He II c k L 98 ; 3 

C. W. N. 1025 ase - ae 224 


Bhyah Ram Singh v. Bhyah Ugur Singh¥1870) aM “I, A: 373 a... 481 
Bihari Lal v. Daud Hussain (1913) L T cre 


1 


352. ies ine 478 
Bijay Gopal v. Girindra Nath (joa) 1. 2 Bef 4r Cale. 793;19 C L J. 

620 P. C. te ins ise 400347, 466" 
Binda v. Kaunsilia (1890) I. L- R 13 ‘Ale 1364, e sk 289 
Bindeswari v. Gangasaran (1897) L, R. 25 I. A. 9; L L. R. 20 AlL 171...e 479 
Birbhadra v. Kalpataru (1905) 1 C. L. J. 388 ... 477 
EE Ee aa N. LL R 

h 39 Calc. 439 ace sia 309 
Birendra v. Bhoirab (1913) 20 C. Li 295 ` = Ses we o 159 
Birendra v. Gagan (1913) 22 C. L. J. 132 DA sss i las 136 ` 
Birendra Kisore v. Nazir Mahomed (1913) 22 C. A Jolai T “140. 
Birendr&. Kisore Manikya ‘Bahadur, ee v. Rosan (1912) 15 C. 1. 

J. 203; L L. R. 39 Cale. 453... ve ++ 307, 308 
Bireshur v. Kamal Kumar (1912) 17 C. W, N. 3376 Per we 403 
Bisseswar Prosad v. Lala Sarnam Singh (1907) 6 C. L. J. 144 eee 929 
Bissonath v. Brojo Mohun (1868) 10 W. R. 61... © “a. 124, 126, 134 | 
Bisto Behary v. Byjnath (1871) 16 W. R. 49 ... a. oan 403 
Blake v. Bayne (1908) App. Cas. 371 e". Bice sas 164 
Bogar v. Karam Singh (1907) P. W. R.26 “n ml Pre: 
Bourn v. Gibbs (1831) 1 Rus. & My. 614 ae we BN aaa 583 
Bouwang v. Banga Behari (1915) 23 C. L. J. 3m * ii e 352 
Bower v. Goslett (1857) 27 L. J. Ch. 249 ; A a - 323 
Bowes v. Shand (1877) 2 App. Cas. 463 eis Made wa 566 
Bowman v. Wilson (1881) 2 Mac. Crary (U. S.) 304; 12 Fed. Rep. 864 355 
Bowser v. Colby (1841) 1 Hare. 109 .. ee ‘ee © sass 548 
Bradlaugh v. Clarke (1883) 8 App. Cas. 354 we se TY yee 
Braja v. Jaggeswar (1908) 9 C. L. J. 346 i vee - 403 
Brij Lal v. Inda Kunwar (rota) LL R: 96 All 187 BIG, TRER _ 350 
Brindaban v. Sureswar (1909) 10 C. L. J. 263 ... 479 
Brunt v. The Midland: Railway’ Compeny eke 33 L Il Ex. 187; 2 

H. & C. 889 os 213 
Buccleuch v. meee Board (1872) LR. 5 Ex CH..22 ; SÈ R5 H. 

L. 418 ... : Sis aye 240 ~ 
Buddha Singh v. kaltu Singh (1912) L L R34 AT. 63 É we 48i 


Budh Singh v. Niradharan (1905) 2 C. L. I AZl ane bee ise 579 


PAGE, 
Buhuroonissa v. Knieemoonissa (1872) 19 W. R 18 ae S ake 415 
Bull v. Kingston (1816) 1 Mer. 314 ... vs 326 
Buta v. Municipal Committee 1902) L. R. zI L A. 168; i L. R. 29 
Calc. 854 s$ ga re ‘a 240 
Byjnath v. Lochun K8oer (1874) 22 W. R. Toa... A te 473 
o. ° 4 
Cairncross v. Latitner (1858) 3 Magêeen 827 6... T 874 
Caledonian Ry. Co. v. Lockhart *1860) 3 Macqueen 808... we 239 
Callisher v. Bischoffshein (1870) L. R. į Q. B. 449 ` g ane 477 
Cameron te Smith (1819) 2B 6: AID. 305 st aa we 354 
Campbell v. Jackson (1885) I. L. R12 Cale. 41 LASE sis 241 
Cargill v. Bower (1878) 10 Ch. I. 502 38 eee US Take A51 
Casement v. Fulton (1912) L L. R. 34 AI 606 ... i ase 167 
Cawthorne v. Cambell (1790) 1 Anst. 205 e jah sii ees 377 
Champu Dai v. UmaDai (1883) 11 @ L." 451 dis vee 415 
Chand Ram v. Brojo Gobind Doss (1872) 19 W. R. 14 Nas ae 559 
Chandra v. Nobin (1912) L L. R. go Cale. 108 ... 568 vee 553 
Chathakelan v. Gobinda (1893) I. L. R. 17 Mad. 186 ae we. 276 
Chedi Lal v. Kirath Chand (1880) I. L. R. 2 AIL 682 _ Mack = 57 
Chenvirappa v. Puttappa (1887) L L. R. 11 Bom. 708 ase ba 198 
Chinnasami Pillai v. Kunja Pillai (1911) I. L. R. 35 Mad. 152 481, 496° 
Chinnatambi v. ‘Chinnana (1899) 1. L, R. 19 Mad. 391, +a 40 97 
Chintamun Singh, Chowdhry r. Mussamat Ncwlukho Konwari (187 j 
LR 2LA 263; LL. R 1 Cale. 143;3 P.C. J. 537 bee 501 
Chinto v. Lakshmibai (1878) L°. R., 2*Bom 375 is s 420 
Christiana v. Benarasi Proshad (1914) 19 C. W. N. 287 „a. is: 335 
Christie v. Gosling (1886) RIH. L 279 p s 328 
Chujmull v. Khyrajee (1868) 3 Agra, H’ C. R 65 obs we 287 
Chukkun Lal v. Lolit Mphan (1893) Ê L. R. 20 Cale. 906... a. 288 
Chundma Sakai v. Kalli Prosanne (1895) L L. R 23 Cale, 254 sie 356 
Chunni Lal v. Juss00 (1813) I Ba. 55 i Ste 348 
Churaman v. Gopi Sabu (1909) LER 37 Cale. 1 sas see 348 
Cleaver v.‘ Mutual Reservg Aæsocdation (1892) 10. B. 147... ija 94 
Clifford v. Reilly (1870) L R. 4C L. 218 sia be 548 
Clyde Bank Enginecring Coy. v. Don Castaneda (1905) Are Cas. 6 ... 315 
Cockrell v. Dickens (1840) 2 M. L A. 353 oe e 443 
Coldsmann v. Coldsmann (1868) L. R. 3 H L. 121 i 333 337 
Collector of Bijnor v. ‘Jafar Ali Khan (1880) L L R 3 All. 18 sey 97 
Collector of Madura, The v. Mootoo Ramalinga Sathupatty (1868) 12 
M. I. A. 397 see 193 
Collector of Masulipatam, The | A Cara; Vran TE RR (1860) 
8 M. I. A. 500 ace its i 192, 347, 453 
Colonial Bank v. Cady (1890) 15 hops Cas. 267 a ne Tins 574 
Comiskey v. Bowring Hanbury (1905) App. Cas. 84 sie: Ve ais 321 


Cossinanth Bysak v. Harasundari (1829) 2 Morley’s Digest 119 ; Clarke's 


< sidi. 


PAGE. 
Rules and Orders 1834, p. 91 ; Montriows cases on Hindu Law, 
477 ; Morton 85, Vyavastha Darpan, 1st Ed. 97, 2nd Ed. 89 ... 348 
Court of Wards v. Ramaput (1872) 14 M. L A. 605; 10 B. L. R 294; 


17 W. R. 459 tee isé 403 

Cummins v. Cummins (1845) 3 Jo. & Tat 64; 8 Ir Eq. R 123 woe 374 

. e D 

Dadaji v. Rukmabai (1886) 1. L-R. fo Bom. 301 Ses e OG 
Dagdu v. Balvant (1897) L L. R.°22 Bom. 820 wi sai we 261I 
Daudsha v. Ismalsha (1878) I. L- R. 3 Bom. 7a ioa Ge eet 582 
Davis v. James (1884) 26 Ch. D. 778... . oe ase 255 
Davlatram v. Bulakidas (1869) 6 Bom. He C. Ra BR ok a S 
Dayamayi v. Ananda Mohan (1914) 20 C. L- J. 52 9 18C. W. N. 6 971 3.4107, 110 
Debee Narain Singh v. Sree Kishen Sein (1864) 1 W. R. 321 x. + eye 428 
Debendra v. Syama Prosanna (1906) 11 C. W. N. 1194 a he 80 
Debi Mangal Prasad Singh v. Mahadeo Prasad Singh (1912) L. R. 39 

I. A 121; I L. R 34 All 234; 18 C. L. J. 344 ea 193 
Debi Prosad v. Golap Bhagat tara L. R 40 Cale. 721? 17C. L 7 

499 ie s so we? 479 
De Beauvoir v. De Bau (1852) 3 H. L..C. a A sod 328° 

. Debnarayan Dutt v. Chunilal Ghose (1913) LL. R. 41 “Cale, 137; 

18 C. L. J. 603 ee à. gs sss 231 
Rendy v. Nicholl (1858) 4 C. B. N. S. ae o. ee wae 548 
Deo Narain v. Webb (1900) L L. R. 28 Cale. 86... esu se “shee 287 
Derbfkhire v. Leigh (1896) 1 Q. B. 554 Fs eee we 258 
Devchand v. Hirachand (1883) L L. R. 13 Bom. 449 e sis 526 
Dhanipal Das v. Raja Maneshar an Singh (1906) L. R. La A. 

118; I. L. R. 28 AlL 570 ° z v- 522 
Dharani v. Gabar Ali (1912) 17 Ç. L. J. 277 P. c. ees 141, 144 


Dhunput v. Russomoyee (1868) 10 W. R. 461 144 
Dhunput Singh v. Shoobhudra Kumari (788) L L R8 Cale. 2 M. saa 
Dhurm Das v. Shama Soondri (1843) 3 “MLA WANG RP. 


Coia as saa, 516 
Dinabandhoo v. gana Cosy ie R29 1, AL 126 ; I. L Re 10 Cale. 

1035 we tee © ae 231 
Dinobundhoo v. Rimo (1871) 16 W.R a13 ° e =| Te 415 
Dinomoni Chowdhrani v. Brojo Mohini R LLR a6 Calc. 187 ; 

L,R.aglL A. 24 a oo to 0A 1750544 
Dixon v. Evans (1872) L. R. 5 HEL L. ir A e aaa 477 
Doe v. Baytup (1835) 3 A. & E. 118... wos ace ae 518 
Doe v. Jones (1846) 15 M. & W. 580... Jes ase ots 129 
Doe v. Pritchard (1833) 5 B and Ad. 765°°... hes owe 548 
Doe v. Rees (1834) 6 C. and P. 610 ... 345 eeu tee 129 
Doe v. Rees (1838) 4 Bing. N. S. 384... ay ies ses 548 
Doe v. Smythe (1815) 4 M. & S. 347... ses in ine 518 
Doe.d. Stevenson v. Glover (1845) 1 C. B."448 ... it sis 323 
Donay Dass v. Keshub Prahti (1904) 8 C. W. N. 741 kisa sis 157 


Donzelle‘v, Kedarnath (1871) 7 B. L. R. 920; 16 W. R. 18C wan ` 261 


PAGE. 

Dade Pershad Singh, Tekaet v. Tekactnes Dooeree Kooerte ea 
20 W. R. 154 Pee vee vee tee 6. 501 
Dowser v. Colby (1841) 1 Hare 109 ... as anes 550 
Dulli Chand v. Meher Ghand (1867) 8 W. R. jak i aa ais 546 
Duli Chand v. Meheg Chand (1873) 12 B. L. R. 439 P. C. wre see 549 
Dungannon v. Smith (1846) 12 CL & F. 546 o ice T tus 328 
Dunne v. English (1874) L. R. 18 Eq. 524 ° ies 340 
Durga Persad v. Kundan (1$73).L. R. 1LA. S 13 B. L R. 235 ats 472 
Durga Prosad v. ‘Bhajan Lgl (1904) L. R 31 f A. 122 AR Sia 443 
Dwarka Nath Şen v. Kesory Lal Goswami (1910) 14 C. W. N. 703 ... 115 

Dwarka. Nath Misser w% Barmda Nath Misser (1895) I. L. R. 22 
Cale. 425 ns S oe sry ave ate 66 

es -E $ 
Eads v. Williams (1854) 4 DeG M. È Œ 674 ... n% m 239 
Easin v. -Baroda (1909) 11 C. L. J. 43 ° rah WA we «B83 
Edwards v. Warder? (1876) 1 App. Cas. 281 ven 354 
Emery iv. Wase (1801) 5 Ves. 845 ; 8 Ves. 505: 7 R. R. 109 dai 239 
‘Enayutoollah Shaikh v. Shaikh Blaheebuksh (1864) W. R Act. X. Rul 42 570 
Ethel Georgina Kei! v, Clara Raxton (1906) 4 C. L. J. 510... aes 314 
= tating ws <€ a m 

e... wee F. š 
Fakir v.-Banamali (1913) 18 C. L. J. 252; 19 C. W. N. 412... ee 104 
Fane v. Fane (1875) L- R. 20 Kc. 694 is is we 477- 
Featherston v. Featherston (1835) 3 CL &F. ae ge hia eae 322 
Fisher v. Calvert (1879) 27 wW, R (Eng.) PEI. Èis 212 
Fitzpatrick v. Wallage (1869) s W. R? 231; 2B. L. R 317 sei 222 
Fleckner v. U. S. Banks-8 Wheston 363 ae 479 

Forbes qy Meer Mahomed (1870) 13, M.L A. 138 ; 5B. LR Gio ; 
. 14W. R P.C. 28 2. aas R daa 445 
Freshfield v. Reed (1932) 9 M. Su ©. 404 ane eS we 167- 
Fullerton v. Provjpcial Bank (1903) A. C. 309... 545 sa 235 
Fuzeelur v. i ee) 41 B. T R. 60 nots ... eas ete 260- 

f G. 

Gagan v. ' Birendra Kishdfe Gorm 22 C. L. J. 135 ay 141 

Gajapathi Radhika v. Gajapathi Nilmani (1870) 13 M. L A. 497 ; 6 B. L 
R. 202 ; 314 W. R P.C. 33 Sas an 476 


Ganes Das Ramnarain v. Luchminarain (1894) 1. LR. 18 “Bom. 570 . +. 22, 212 
Ganesh Row v. Tuljaram Row (1313) L. R. 401. A 132; LLR. 36 


Mad 295... aoe 175 
Ganga Baksh v. “Janki Singh (1887) Oridh Ruling 1874-1895, p. 81 ais 6 
Ganga Dei v. Shiam Sundar (1903) L ane: i e 167 
Gangadhar v. Banabashi (1914) 22 C. L. J. 390 .. sss 0039 397 
Gangadhar v. Rajendra (1913) 17 C. W. N. 860... iis dae 104 
Ganga Pershad v. Irshad Ali (19711) 15 C. L. J. 54 wey ane 544 


Gautret v. Egerton (1867) LR2G@ Ra 971. asa x, ee oe 255 


x¥. ‘ 


PAGE. 

Saad eee Ramput Sing Hig 14 M 1. A. 605 ; ; 10 B. LR 
294; 17 W. R. 459... | ay 276 
Ghulam Jilani v. Muhammad Hessan igor) R a91. A. 51; T L R l 
29 Cak. 167 dee ge ae owe 175 
Giles. v. Grover (1832) 6 Bligh. N. s 277 da : 345 

Giridhari, Goswarfii v. Roman Lalji (1889) L R. 161. AR I. L R. 
17 Calc. 3 Taa WO a we 406 

Girish Pagid v. kae Bagri, (198) 1 L L E 35 Calc. 683; 9 
cL. Ji Si © c. oo : sio 313 
Glegg v. TORA (4912) 3 K. B. 474... sa 5 s 935 


Gnanasamandha v. Velu (1879) L R. 37 L A. 69; I, CRo Mad. aya 404 
Gobind Lal Roy v. Ramjanam Missir (1893) L. R. a WA. 165; LL.B. 


21 Cale. 70 ow one tne 537 
Goburdhun v. Munnoo Lal (1873) lé wW. R 45... ês sd za SANG 
Gokul Doss v. Rambur (1884) L. R, gt L A. 126; I L R 10 

Calc. 1035 ase eae toe 231 
Golam v. Abdool (1893), 13C. L.J. iske Pao <. e 220 
Golam v. Curreembux (1879) L L. R. 5 Cale. 294 ; 4C. L. R. 477 wee @ 297 
Goodright v. Davids (1778) 2 Cowper 803 ws ae a dr 546 
Gopal Chunder v. Gosain Das (1898) L L. R. 28 Calc. R : oe 336 
Gopal Chandra v. Kartick Chunder (1902) L L. R. 29 Calc. 16 7 407 

- Gopalla v. Narayana (1850) Mad. S. D. A. 74 -> i — “348 
Gepeekrist Gosain v. Gungapersaud (1854) 6 M. L A 53 ... i 516 
Gopi Narain v. Babu Bansidhar (1905) L. R. 32 I. A. 123 .. PA 443 
Gopinati? v. Abdul Gafur (1905) 2 C. L. J. 220 ; 22 C. L. 7. 74; 9 C. 

W. N. cerai tse aT 79 
Gopi Nath v. Bhugwat Pershad (1884) LL Ra 30 said 67 ii 262 
Gordon v. Gordon (1871) L. R.5 H. Lasq vee one 527, 477 
Gordon v. Gordon (1816, -19, 1821) 3 Swan 400; 19 R R230 i 477 
Goswami v. Girdharji (1897) L.L. R, 20 All 120.. s e? 283 
Gouri Pattra v. H. R, Reily (1892) I. L. R. ag Eale 579 us dg 43 
Govind v. Bapuji (1893) I. L. R- 18 Bom. 516 ia ee a 420 
Govind v. Santai (1887) I. L. R. 12 Bom. 270 ... æ.. © as a7 
Govindayyar v. Dorasami (1887) I. L. R. 11 Mad. 5 ° ies e I 
Grant v. Easton (1883) 13 Q. B. D. 302 , bee 277 

_ Great N. W. Ry. Co. v. Charlesbois (1899) App. Cas cm. ... . 384 
Green’s Case (1582) Cro. EL 3 tee sant, NG e ee 548 
Green v, Harvey (1842) 1 Hare 428 .. a ea 422 
Greender Chunder v. Troyluckho Nath (1892) L R. ari. A 3551L.R 4 

20 Cale. 373 . a ma 476 
Gresham Life Assurance Socicty v. Crowther itera) 2 Ch.. 219 bee 576 
Gridhariji, Sri v. Purushotum (5884) I. L. R. 10 Cale. 814 .. 526 
Giridhari Lall Roy v. The Bengal Government (1868) 12 M. 1. A re 483 
Griffin v. Tomkins (1880) 42 L.T.359 . se =) tgs oe 548 
Gudimella v. Bolloru (1912) 23 M. L. J. 223, = ve 349 


Gur Nanak v. Jai Narain (1912) L L. R. 34 All. 3853 9 A. LJ. 375 vo. 478 
Gulliver v. Vanx (1746) 8 DeG. M.&G.167n e . arn ‘es 323 


4 < PAGI. 
Gulzari Lal v. Madho Ram (1904) I. L. R. 26 AIL 447 oo ens 275 
Gungamoyee v. Shib Sunker (1878) 3 C. L. R. 430 | wee 335 
Gunga Narain Gupte v. Tilnckram Chowdhry (1888) LR 1ST. A 

119; LL. R. 15 Cale. 333 ss . 2 
Gurdeo v. Chandrikah (1907) 5 C. L. J. 611; I L. R. 36 Cale, 193 ae 460 
Gwynne v. Heaton (4778) 1 Bro. C. C. 9 ees tne seu 315 

H. . . 


. a 
Haferuddin v. Jadu Nath (J908) L L. R. 35:CÊc. 298 ; 7 C. L. J. 279 e 553 
Haitunnessa Bibì v. Kailash Chanfira Saha @905) 16 C. L. J. 259 s.e 213 


Haladhar Jha v. Syed Shah Mahammad (1914) 22 C. L. J. 95 aoe 102 
Hamid v. Mukhdum (1904) L L. R. 34 Cale. 229 as 544 
Hamidurinessa Bibi v. Zehumnédin Sheik (1890) I. L. R. 17 Cale. ae 93 
Hamilton v. Ritchey (1894) Apa. as. 310 aa ase ee 327 
Hara Gobinda v. Purna Chandra (1909) 11 C.. J. 47 ia sea 260 


Hara Kumari v. Mohim Chandra (190) 7 C. L. J. 540 ;12 C. W. N. 412 321 
Haridas v. Upendra Narain (1906) 28 C. L. J. 75; 10 C. W. N. 


exxvii ... ° e 7 ETAN | es Deve We 80 
Hari Gobind v. Akhoy (1889) I. L. R. 16 Calc. 364 “as suis 260 
Harihar v. Dinu (1911) 14 C. LJ. 170 i a eae 220 


Harikissen v. Kasiprasad (1914) L. R. 42 LA ae 21 C. L. J. 225 oo 453 
Hari Saran v. a (1888) L L. R 16 Calc. go; L. R 15 


“QA. 195... MT ase 279 
Harish Chandra v. Puridas (i910) 13 C. L: J. er sae eae 296 
Harkhoo Singh v. Bunsidhug (1898) I. L. R. a5 Cale 876 s ‘ye 544 
Harmanage v. Ram Gopal (1913) 17 C. W. N. 782 eos vee 348 
Hart v. Brand (1818) 1 A. K. Marshal 159 ; 10 Am. Dec. 715 TA 355 
Hawkesley v. Bradshaw (1880) 5 Q. B. D. 302 . as gah 257 
Hayes v. Elmsby (1893) 23 Can. Sup. Ct. 623 ... wah 355 
Hazara Begum v. Keaja Hossein Ali (1869) 12 W. R. DE: one 469 
Harari Mull v. Janaki Pyosad (1907)6 C. L. J. g2 ae e 412 
Hedayet Ali v. Kamajanand Singke 1912) 17C. L. J. 411 a ae 223 
Hedlgt v. Karan (1911) 5 C. L., J. 241 se a 329 
Heeranath Koof, Maharanee v. Babu Burm Narain Singh (1873) 17 

W. R 3931 eee * o eee vee 462 
Helm v. Vogel (1879) 69 Missouri Be ani we 230 
Helan Dasi v. Durga Das (1905) 4 C. L. J. 323 «. a we 477. 
Henderson v. Cross (1861) 29 Beay. 219 a A we 323 
Hetnarain 9. Modnawain (1859) 7 M. I. A. 311; 3W.R. 51 ae 476 
Hide v. Petit (1670) 1 Ch. Cas. 185 ; 2 Freeman 133 eg wwe 240 
Hill v. Thorn (1680) 2 Modern 309 . af we 240 
Hira Lal v. Chandra Kanto (1899) I. L R- 26 Cale. 539 en ne 266 
Hiran ‘Bibi v. Sohan Bibi (1914) 18 C. W. N. 929 '. cs we «478 
Hiren v. Mill (1806) 13 Ves. 114. ae mee wee 420 
Hoare v. Byng (1844) 10 CL & F. 508 s ve, ea 317 
Hodgson v. Ambrose (1780) 1 Douglas. 437 ise oes 327 


Hodsoll v. Baxter (1858) E. B, & E. 884 sie os ec a 


Pace. 

Holmes v. Godson (1856) 8 DeG. Mz & G. 152 ... wes Baa 323 
Hopcraft v. Hickman (1824) 2 S. & S. 130 ved oe we 239 
Hope v, Freeman (1910) 1 Ch. 681 ... T ee 32 
Hope Johnston v. Hope Johnston (1904) 1 Ch. 470 eu san ET Os 
Hori Narain v. The Administrator General (1878) 3 C. L. r 446°" ao 553 
Howard v. Carusi (1883) 109 U. S..735 a one 324 
Howard v. Pestonji (1852) sikh eve ase “eee 94 
Huddersfield Banking Company “7. g. Sins Lister & Son (1895) 3 Ch. ` ` 
D, 273 oe ae so ês “6 +6384, 562 
Huebut Rao Mankur v. Govind Rás Piit Rao Mankur (821) a i 
Borradaile’s Reports. 75 n | one vy” C6 
Himoomanpersand Panday v. Mussumat Babooee® Marj Kiras bi 
(1856)6 M.I. A 393 NT ea se oe TBE, 453 
Hunt v. Luck (1901) 1 Ch. 45 ; (1902) 1 Ch, 428 sie atts 388 
Hurjivan v. Jamsetji (1884) L L. R. 9 B&m. 63 .. eee ize 49 
Hur Proshaud v. Enayet Hossein (1878) 3 GE R 47I ase a 335 


Hurrinath v. Krishna Kumar (1886) L LR. tf£Cale. 147 ; L. R. 13L A 124...559 
Harrish v. Kalisundery (1882) I. L. R. 9 Calc. 482 P. C. ; LRILA : 
4;am6L Ror... be AA ane i 302 
Huruck Singh v. Toolsee Ram (1869) 12 W. R. 458; 5 B. L. R 47 .. 538 
Hurrynath v. Mahonta Mathura Mohan (1899 L. R 20 1. A. 183; 5 7 


» LLRarCale8 .. e ° 377 
Husaini Begum v. Collector of Menage cas p L. R ir ae 
Mbi76 :. ake .. .. 538 
Hyndman v. ralni (1895) 11. R. 8 i BE u sat 317 
T ! 
Ibrahim v. Ambika (1911) L. R. 39 L A. 68; L L R. 39 Cale. 527 a 231 
Ide v. Ide (1809) 5 Mass. 500 es -d A 324 
Imam Ali v. Baij Nath Ram Sahu (1845) 3 M. L A 395 see er 167 
Imam Ali, Muhammad v. Hussain Khan (1898) LR. 2 I. A. 161; LL ` 
R. 26 Calc. 81 ise er esi R ete 476 
Imperial M. A. Association v. Coleman (1873) L. R. 6 H. L. 189 vee” 340 
Inderbuttee v. Muhboob (1875) 24 W. R. 44` aa ate we 261 
Indramani v. Priya Nath (1913) 18 C. L. J. sos ... Fas ea 84g 
In re Dhuronidhur (1889) L L. R. 17 Calc. 298 .. ° è ee 94 
In re Great Berlin Steamboat Co. (1884) L- R. 26 Ch. D. éi e 205 
In re Halima Khatun (1910) I. L. R. 37 Calc. 870 iss ag $81 
In ro Hurruck Singh (1869) 11 W. R. 107 se A a 538 
In re Morgan (1887) 35 Ch. D. 492... gee 12957 


In re South American and Mexican Company (189s) 1 Ch. D. 37 ia 386 
In the Goods of Ameerun (1871) 15 W. R. 496 . Re ; 


In the Goods of Balthazar (1908) 4 L. B. Raa a m 
In. the Goods of Bell EP eS a ba a as 

L. T. 163 " 374 
In the Goods of Chalmers (1870) 6 B. L RApp. Pyle at W. R. aka. 370 
In the Goods of Charles Edwards Maclean (1874) 6 All H. C. R. aus 164 


eae re ak ae 379 


„xvii. 


PAGE 

In the Goods of Harriett Teviot Kerr (1913) 18 C. L. J. a ;18C. W, 
N. 121... bee 164 
In the Goods of Innes (1871) 10 W. R. 253; 8 B. LR. App. 43 o a. 373 
In the Goods of Omda Bibi (1899) I. L. R. 26 Cale. 407 a. “és 378 
In the Goods of Petgr Innes (1371) 16 W. R 253 ; 8 B. L. ReApp. roe 164 


In the Goods of Ram Chunder Doss (1872) B We R. 153; 9B.L. R30 163 
In the Goods of Ram Chandra Lakshmanji (1896) L L. R. 1 Bom. 118... 164 


In the Goods of Stevenson ¢1902) 6 C. W. N. 898 rer we 379 
In the matter of Woozatunnessa Bibee (1908) I. L. R. 36 Cale. ar gae 581 
Isan Chunder y. Beni Madhub (1896) I. L. R. 24 Calc. 62 ... Ss 275 
Ishan v. Raja Ramranjar (1905) 2 C. 4. J. 125 ve as 129 
Ishan Chunder v. Chundêr Rant Roy (1883) 13 C. L. R. i x 571 
Ismal Rowther, Sheik v. Rajab Rewther (1906) L L. R. 30 Mad. 395 ...409, 412 
Issur Chandra v. Gopal Chand-a (1897) L L. R. 25 Calc. 98 ese 260 
J. 

Jackson v. Bull (1813) 10 Johnson 19 | toe eee Ae 324 
Jackson v. Robins" (1819) 16 Johnfon st ie sea bs 324 
Jadu Nath v. Rup Lal (1906) I. L. R. 33 Cale. 967 ; 4 C. L. J. 22 ves 198, 380 
Jagadindra v. Hemanta Kumar (1904) L R 31 1. wa LL.R. 32 

Calc. 129 one ve oes 407 
Jagiiban v. Deo Shankar Gas I Bor: 394 ns see aes 348 
Jahafidar Baksh v. Ram Lal (1310) 11 C. L. J. 364 we = agi 
Jainarayan vs» Kadimbini (1869: 7 B. L. R. 723 note . i 261 
Jai Singh Pal Singh v. Bijai Pal Singh (1904) I. L. R. 27 AL 417 8” 100 
Jallan v. Asaram (1912) 22 C. L. J. 22.. =a ais ave 209 
Jamal v. Jamal (1877) I. L. R. : Bom. bsa i vie 582 
Jamini Sundari Dasi v. Rajendza Nath (1906) 11 C. W. N. es e 232 
Janaki v. Dhanu Lal (a891) L L. R. 14 Mad. 254 Su ste 276 
Janaki y Gopal (1862) L. R. 1c I. A. 32; LL. R. 9 Calc. 766 Sje 406 
Jarip Khan v. Dorfa Bewa (1912) 17 C. W. N. 59 a sss 103 
Jawahir, Thakur velmchman [fis troos) 9 C. W. N. 743 aa. . 558 
Jeebflath Singh, Thakoor v. The Court of Wards (1870) 14 W. R. 117. 483 
Jeffries v. G. W. Railway Co. (1856) 5 EL and BL 802 si er, 345 
Jehangir v. Secretary of State (1903) 6 Bom. L. R. 131 ite ai 538 
Jhanday v. Sarman (1889). L- R. 21 AlL 291 .< 97 
Jhapejannessa Bibi v. Rash Behari as 16 C. L. J. 288; 16 C. w. 

* N. 1043. tee ase eee 556 
Jivaji v. Fakir (siat 14 Bom. L. R. D sa Ke e 420 
Jogendra v. Uma Nath (1908) I. L. R. 35 Calc. 636 tia we 544 
Jogendra Nath v. Deb Nath Chatterjee (1903) 8 C. W. N. 113 toe 556 


Jogendra Nath Singh v. Kali Charan Roy (1905) 9 C. W. N. 663 ane 427 
Jogendro Bhupati Hurrochundra Mahapatra v. Nityanand Man Singh 


(1890) L L. R. 18 Calc. 151 oe Pa oes tee 502 
Jogesh v. Benode (1909) 14 C. W. N. 122 a eae 553 
Jogeshwar Mazumdar v. Abed Mahémed /1896) 3 C. W. N. 13 see 361 


Jogeswar Narayan v. Ram Denney ee) ajaa ee a7;LLER 
23 Calc, 670 woe ieee ry we ore 320 


wx. 


Joggobundhu v. Pornanund (1889) L L. R. 16 Calc. 530 F. B. "ase S74 
Josoda Koonwar v. Gourie Byjonath (1866) 6 W. R. 139. ini 471 
Joy Koomar v. Esharee (1872) 18 WR. 475) co 546 sià 99 
Joy Narain v. Grish (1874) 22 W. R. 438 sae ` 415 
Jugal Kishore v. Jotindra Mohan (1884) L. R. ILA. 66; LL. R to 

Calc. 985 °.. ias e 40 
Jugalkishore Sahu v. Kedar Natif (1908) I. L: R. 31 Mad 333 we 167 
Jugalkishore v. Lakshmandas (899) L L. R. 23 Bom. 659... u 289 
Juggobundhu v. Ram Chunder 41880) I. d. R 2 Cale 584 F. B. ; 

5 C. LR. 548 F. B. ass 574 
Justices of the Peace, The v. Oriental Gas Company (1872) 8 B.L. Rs 433 42 

K. e > j 

Kadir v. Muthukrishna (1902) 1... R. 26 Mad. 230. WA a 296 
Kailash v. Bissonath (1896) 1 C. W. N. gø  . oes ts 6 390 
Kalian Rai v. Ram Chandar ‘1gor) I. I, R. 24 AIL 128 ee “a 481 


Kali Krishna Sarkar v. Raghunath Deg?(199@3) I. L. R. 31 Calc. 224 ww. | 502 
Kali Mandal v. Ramsarbaswa (1905) 1 C. L. J. 476; L L. R. 32Cale 957e 244 


Kalka Prasad v. Basanta Ram (1901) 1. L. R. 23 All, 376 ue PA 510 
Kally Prosonno v. Dinonath (1873) 11 B. L. R. 56 ak as 260 
Kareem Chand v. Oodung Gurain (1866) 6 W. R. 158 a 481 
Kartic Chandra Ghose v. Ashutosh Dhara mee I. L R 39 Calc. 298 3 

©  4C.L J. 425 vie i 304 
Kartiak Chunder v. Gour Mohan (1864) IW. R R: TP Se a 348 
Kashee “Nath v. Mohesh Chunder (1875 25 W. R. 168 a we ATS 


Kashibai v. Moreshvar Raghunath (1911) L L- R. 35 Bom. 389 ses 483 
Katama Natchiar v. The Rajah of Shivagynga (1863) 9 M. r A. 539 as 501 


Kateeram v. Gendhenee (1875) 23 W. R 178 ... aes 94 
Kearly v. Thomson (1890) L. R. 24 Q. B. D. 742 @ æ.. 205 
Kedarnath v. Donzelle (1873) 20 W. R. 382 a an of 261 
Keshav v. Vinayak (1893) L L. R. 18 Bom. 435 .e an wae 126 
Kesri v. Ganga Sahai (1910) I. L. R. 32 All. 541 9, a 508 
Khadem v. Emdad (1901) I. L. R. 29 Calc. 758 ... -~ © ed 90 
Khagaram Das v. Ram Sanker Das (1914) 21 C. L. J. 79; L L R 4a 4 
- Calc. 652 eee ee eve 314,352 
Khagendra Narain v. Matangini (1890) I. L R 17 Cal® 814 ; ;L Rwy 
I. A. 62. one 283 
ie Muhuma Khan v ‘Nawab Husain Begum (1910) I, R. $7 4. A : 
; 12 C. L. J. 20531. LR. 32 All. 410... eee 231 
ig v. Rowshan JA (1876) I. L. R. 2 Cale, re L. R. 3 
L A. 2391 - one e 388 
Khando v. Apaji (1904) H 1 Bom. L. R. 1342 Footnote “ai eee 420 
Khando v. Apaji (1877) I. L. R. 2 Bom. 370 u. - i oor 420 
Khemkhor v. Umiashankar (1873) 10 Bom. H. C, R..381 s ee 93 


Khirodamoyi v. Adhar Chandra (1912) 18 Ç. L. J. 321 
Khunnilal v. Gobind -Krishna (1911) L. R. 38 I. A- 87 ; 13C. L.J. ea, pm 451 
KingsmiH v. Millard (1855) 11 Exch. 313, ves see s 129 


8 


Poa < Pace. 
Kirte v. Ramjan (1884) I. L. R. ro Cale. 523 s. 7 pat SWS aaa E OF 
Kirtibas v. Gopal Jin (1913) 19 ©. L. J 1930 260 
Kishori Mobun Roy cated J. Nund Kumar Ghosal (857 L L. R 

24 Calc. 720 “ “ 74 
Kisto Moyee v. Prosumno (1866) 6Ww. R 504 os E sis 403 
Kollany Koer v. Lucmee Pershad (1875) 24 W. R. 395 a. ° ai 320 
Konduri v. Gottumukkala (1907) 17 M. L. je 218" doe ss 49 
Kooldeep v. Mohadeo (1866)6 W. R. 199 ; B. L.R Sup. 559 e. 445 
Koraga v. R (1883) L L. R 6 Nad? 374 oe sas sax 93 
Kotappa v. Valur Zamindar (1901) L L. R. 25 Mad. so. one 313 
Kotappa v. Verdkata Narasimham Naidg (1901) 1r M. L. J. 125 ise 313 
Kotta! v. Edavalath (187136 Wed. H. C. R 258... sš i 550 
Kripa Nath v. Seikh Anu (1906) ? Ç L. J. 332 on a ae 220 
Krishna v. Mohendra (1910), 30LJ.22 =, das 572 
Krishna Pershad Singh v. Gosta Behariyj 1907) 5 C. L- 4 454 wae 522 
Krishnaramani v. _Narendrakrishna (1888) LR. 161. A. 29; LL R 

` 16 Cale. 383 e si e... “e s sia 335 
Kristnama v. Mangamma!-(1903) I. L. R. 26 Mad. 91 sae we 336 
Kristo v. Radha Churn (1891) L |. R 19 Calc. 750 ssi 335 
‘Kristodhone Ghose v. Brojo Gobindo Ray (1897) L L. R. 24 Calc. 808 a 84 
Kndratnila v. Mohini Mohan (1859) 4 B. L. R. 134 F. B.. sai 577 
Kumla, Sahoy v. Ram Ruttun (1869) 11 W. R. 201 <3 she 550 

< Kunjo Behary v. Madhub (1896) I. L. R. 23 Cale 884 F. B... eas 563 | 

Kupoor v. Sebak Ram (1816: g Bor. 405 oa wg 348 
Kurmi Khan v. Brojo Nath Das (1894)L L. R. 22 Cale, 244 56 159 
Kuthaperumal v. Secretary ese (1906) L L. R. 30 Mad. 245 ; 17 M. 

L. J. 174.. ae 260 

Kylasa Contare, Ka SIR Gai KN. 172 aa 6 
am” e 
a A 
Laing v. Stone (1%29) 2 Man & Ry. 661 ; Moo, and Mal 229 wi 354 
Lakhmidas Hirachafd'v, The Great Indian Peninsular Railway en 

pany (18674. Bom. H. C. R. 129 ` Sa “ive 213 
Lakshmi Narayana. vv. Das (1887) L LRI Mad. 288 7... ise 348 
Lakhya Dasya v. Uma Kanja Chakerbutty (1909) 14 C. W. N. 256 268 
Lalbehari v. Nagendranfth (1912) 22 C. L. J. 266 eee vie 276 
Laliteshwar Singh v. Rameshwar Singh (1909) L L. R. 36 Calc. 481... 500 
Lalit Mohan v. Saa cca aL, L L R. 24 

= Cale. 834. e ap «+. 289,320 
Lalla Mal v. Kesho Das (1904) L L. R. 26 AIL ps Stes e. 22,209 
Lall Dharee v. Brojo Lall (1868) 10 W. R. 4or.. A i 420 
Laljubhoy Bappoobhoy v. Cassibai (1880) L. R. 71 A. 212; LLR. 5 
-- Bom. 110 ave +04 BT, 511 
Lal Mehomed v. Jagir lees) 13 C. w. N. Ges. was iz e. 104 
Lalun Monee v. Sona Monee (1€74) 22 W. R. 334 Sai saa 138 


Latifar Rahaman v. Forbes (1909) 14 C. W. N. 372 oon > 222 
Lawton v. Campion (1854) 18 Beav. 87. D wae È isa > cn, Chad _ 477 


al, 


en Paor. 
Leader v. Dofiey (1888) 13 App. Cas. 294 °-° © xu Tinn ee Kg 
Lightburne v. Gill (1764) 3 Brawn P. C. 250 sat aarian vaa 32 
Lightfoot v. Heron (1839) 3 Y & C 586; 51 R. R. 406 na we 387 
Lilanand Singh v. Manopera (1873) EN 24; L R L 

A. Sup, 811 as i -e 445 
Lingood v. Eade Abas) a Ae Ol isa, © eos ` 239 
Liquidation Assets v. e iya D (1898) AG sai sit ST aaia ABI 
Litte v. Newton (1841) 9 DowL mn -o woe gone e. 239" 
London Ry. Co. v. South Eastern Ry. Co. (1892) 1 Ch. 120... a 355 
Lowe v. Thomas (1854) 5 DeG. M.&G. 315 .. oe 327 
Lucy’s case (1853) 4 DeG. M. & G. 356 p -e s aaa OT 
Lukhee Kant v. Sumeeroddi (1874) 21 W. R 208 FəBe i e 8 
Lukhi Narain v. Ram- Chandra (1911) r5 C. W. N. 921 se © t tee 99 
Luxmore v. Robson (1818) 1 B. WAId. 584 4 Ng Ai. 

; MT pre 
Mackenzie v. Namsingh (1909) I. L. R. 39°Calg 762 ; 10 C. LeJ. 113-4... -90 
Madan Mohan, Thakur v. Bhikhar (1912) 16 C. L, J. 517 s.e  - -e.-0 562 
Madan Mohan v. Gaja Prasad (1911) 14 C. L. J. 159 ai ~-a. 389 
“ Madhab Moni Dasi v. Pamela Lambert (1910) 12 C. L J. 338; LLR- 

37 Calc. 796 oe e we =~ 66 
Madhub #. Mayarani (1890) EL Rr 17 7 Cale. 819 ste eer, 329 
Mahadev v. Ragho (1883) L L. R. 7 Bom.292 sm. 0 aa ee 707 
Mahode p. Kuleani (1803) 1 Mac. Sel Rep. 82 ... © a . eo ee as 
Mahomed v. Hara Sundari (1912) 16 C. W. N. 1070 «a. o a = 403 
Mahomed Buksh v. Hosseini Bibi Sauce LL E 3 Cale. 684 5 L. R 

15 J. A. 8r ss Coe 254 
Mahomed Jan v. Bishun (ene 525; Ll. R, gba 537P. C. 544 
Malin v. Keighley (1795) 2 Ves. 529; 2R.R. 229 = "323 
Mallesam v. Jugala (1898) I. L. R. 23 Mad 293... 6 a. -o a -a77 
Manders v. Williams (1849) 4 Exch. 339 - ° «.° "340 
Manekji v. Secretary of State for India in Council (1896) Bom. p. J. nee © 375 
Manik v. Bani (1910) 13 C. L. J. 649... & te ee 103 
Manni Kasaundhan v, Crooke (1879) I. L. R 2. AN. 296 gi è. 279 
Manohar Lal v. Jadu Nath Singh (1906) L. R. 334. $n 128; oe LR 

28 AIL 585 ° ae ve 175 
Manorama v. Kali Charan (igo L L R 31 Cale. 166 one tea 407 
Mantappa v. Baswuntrao (1871) 14 M. I. A. 24; 15 W. R. P.C. 32° a.. © 476 
Marlborough v. Strong (1723) 4 Brown P. C. 539 aes Ga 354 
Martin v. Holgate (1866) L. R. 1 H` L. 175 aad iai ius 328 
Mashiatunnissa v. Rani (1889) L L. R. 13 AIL 1... sis eed 335 
Mathura v. Esu (1880) L L. R. 4 Bom. 545 oa aos Sané 94 
Mathura v. Nobin (1897) I. L. R. 24 Cale. 774 ... SD as gua ise 97 
Mati Lal v. Amin Chand (1902) LC. L. J. arr... Ta 586 

"Mati Lal v. Darjeeling Municipality (1912) 17 C. L. J. ‘Opes ea 136 
Mati Lal v. Preo Nath (1908) 9 C. L. J. 99 ; 13 C W. N. 226 a 390 


Matangini v. Carpe a Jaka TLT rada BSD 


=; 


Megh Lal Pandey v- Raj eres sC L J. 208; LL R 
34 Calc. 358 . - e bce 
Meheroonissa v, Hur. Churn (1868) 10 W. R. 220 a 


Merry v. Rybes (1757) 1Edenr ... aie 

Middleman v. Wilson (1875) L. R. 10 Ch. AD 230 ai 

Midnapur Zemindary-Company Ltd. v. Hrishikesh Ghosh (1914) 19 c. 
L. J..g05 ; L L-R 41 Caic. 1108 9 aga 

Miles v.. Nesland A. E. Go. (880) 3a Ch. 66 i 

Miles w, Tobin (1867) 17 I, T. 43f .. i sas ash 

Mitchell v. Mathura Das (1885) L- R. 12 1. A. sea LL R.8 AIL6 ... 

Mohabharat v. Abdul Hamid (1904) uC. L. J. 73 ba Sua 

Mohan v. Madhusudan (fora =. L. R. 32 AIL 461 see 

Mohan Lalji v. Gardhan Singh (g913) L. R. Jot A973 LL R: 35 
AN: 283 ; 17 G. L. J. 612 6 

Mohanuddin Mohideen Hadyier v. Phehey (850) App. Cas. 437 

Mohanund v. Saidunnessa (1907) 8 C. 18 J. 525 .. wee oes 

Mohendfa Nath v.“Jadu Nath (1988) 9 @. L. J. 107 pt i 

Mohefidta Nath v. Kali Prosad (1902) I. L. R-30 Caic. 265 ... 

Mohendra Nath v. Shamsunnessa (1914) 21 C. L. J. 157 

Mohesh Lal v. Mohunt Bawar (1883) L. R. 10 L A. 62; 1. L. R 9 
Cale 961 ... ee se 3 . 

Mohima v. Noorooddeen (1860) 11 W. R 422 

Mohima Chunger v’ Ramkishore (1875) 15 B. L. R. 1423 23 W. R. 174 

Mollow March v. Court of Wards (1872) 10 B. L. R. 312; 18 W. Re 
384; L A Sup. Vol. L. R. 4 P. C. 419 

Mon Mohini, Tekait v. Basanta Kumar Singh (1901) I. L. R 28 Calc. yin 

Morford v. Ambrose (1830) 37 . J. M&rshall (K. Y.) 688 ie 

Mortgage Insurance Corp. v. Commissioners (1885) 21 Q. B. D. 352 

Moshahel v. Konomitty C1871) 15 W. R 172 i 

Mothooramohungp. Ramtali (1879) 4 È. L. R. 469 

Mothura v. Mati (1898) L L. Resale. 781 

Mot Lal v. Rusgick (1896) I. L. R. 26 Cale. 326... 

Moxon v. Payne (1873) L. R- € Ch. App. 881 

Mozuffer, Mahomed v. Kishori (OAs Ba Calc, 909 ; L R. 22 
L A 129 Jes si 

Muhammad v. Sayad T. I “Bom. H.C. R. App. 18 

Muhammad Sadiq v. Mahammad Ali (1798) 1 Mac. Sel. Rep. 22 

Mullick v. Mahomed (1880) L L. R. 6 Calc. 194 ; 6 C. L. R. 573 ii 

Mollik Saheb v. Mallikarjanatha (1913) 15 Bom. LR 1142; 1 LR 
38 Bom. 225 e ive ie nee 

Mumford v. Stohwasser (1874) L. R 18 Eq. 556... soe 

Mumtaz-v. Sakhawat (1901) L. R. 28 I. A. 190; I. L. R. 22 AIL 304 

Mutsaddi v. Kundan Lall (19c6) L. R. 33L A. 55; I. L. R. 28 AlL 377 

Muthu v. Chellappa (1889) L L. R. 12 Mad. 479... sis 

Muthuveeru v. Vythilinga (1908) 1. ©. R. 32 Mad. 206 

N 


Nabin Chandra vw. Radha Kishore (1907) 11 C. W. N, 859 ... ne 


574 


wadi. 


PAGI. 
Nachiappa Gounden v. Rangasami (1914) 28 M-L. J.I ou em STR 
Nand Kishore v. Ahmad Ata (1895) I. L. R. 18 AlL 69 0 a oe = DOE 
Nanjappa vu, Nanjappa (1912) 23 M. L. J. ago... aoe a 139 
Naraina v. Vasudeva (1903) I-L. R. 28 Mad. 389 sie ` ae 550 
Narayan v. Laving (1877) I. L. R 2 Bom. 140°... 03 


Narendra v. Abhoy (1906) I. L R. 4 Cale sF BCL]. 137 F. B. 254 
Narendra Chandra v. Jogendra Nardyan (1914) 20 C. L. J. 469 ` tae 
Narendra Nath v. Ne Shas 23 LA nB;LL R 23 


Cale. 563 ses oe . oe 325 
Narsingh v. Ajodbya (1911) 15 C. LJ. 110 See ete 240 
Narsing Narain v. Dharm Thakur {19049 C. W. N WA a ye 381 
Nathubhai v. Devidas (1910) 12 Bam. L..R. 951...” ° 558 
Neelkisto Deb Burmono v. Beer hunder Thakoor (1869) 12 s AL 1 A." bas - 498 
Nemai v. Denonath (1898) 2 C. W. N. 691 as vee 266 
Nidhu v. Nistarinee (1874) 21 W. R. 3807" et t ae eee 76 
Nikunja Behari v. Radha Kisore (1903). gc.Ly.ms . ` e 158 
Nilmoni Singh v. Bakra Nath Singh (1882) IL. R. 9 Calc. 187.. ṣu | 425 
Nimai Chand v. Golam Hossein (1909) 1. L. R. 37 Calc. 179; 11 C.L. J.317 581 
Nisaralli v. Adebuddi (1912) 16 C. W. N. 1073 tA e ra - 283 
Nistarmi v. Rai Mohun (1913) 18 C. L. J. 214 ... sie we” 99 
Nityamoni v. Gokul Chandra (1910) 13 C. L. J. 16 se ws 339 


Mityanund v. Kissen Kishore (1864) W. R Gap Act X Ralmg 82 «132, 136 
Nobocpomar Mookhopadhya v. Sint Mullick (1889) L L R 6° Calc. 


94;6C.L R. 579. de. Sed e 314 
Nouvion y. Freeman (1889) 15 App. Cas. I is ae coe 277 
Nowroji v. Ashabai (1883) I. L. R 8 Bomy:...@ ce WA” 277 
Nubeen v. Stephenson (1871) 13 W. R. 534 ows n aT “agi 
Nuddyarchand v. Meajan (1884) L L. R 10 Calc. 8200 “ame. en T 
Nugender v. Kaminee (1867) 11 M. I. A. s41 ; 8 W. R, P. C. 17` NA 4ba 
Nunda Laul v. Kymuddin (1905) 9 C. W. N° 884 ‘ise we 570 
Nundeeput v. Urquhart (1870) 13 W. R. 209 ~.. =, wa 433 


Nundun Lal v. Rai Joykishen (1889) L L R. 16 Cale. 598 ... © oe 335 
Nurul Hasan v, Muhammad Hasan (1886) L L R.'8*AIL 575 | `.. ` 336 


0. a © e : 
Oorhya Koer, Mussamut v. Rajoo Nye Sookool (1870) 14 W. R.-208 u ` 483 

P. . bah ere! f 
Padam Lall v. Tek Singh (1906) I. L. R 29 AlL 217 se- woe 320 
Pamu v. Zamindar (1901) I. L. R. 25 Mad. 540 ... we 289 
Panchanan Bose v. Chandi Charan Misra (1910) I. L. R 37 ‘Cale 808 .. 48 
Param Singh v. Lalji Mal (1877) L L. R. 1 All, 403 sie wee IB 
Parke v. Mears (1800) 2 B. & P: 217... WA wa aaa 68 
Parnell v. Boyd (1896) 21. R. 57x... aay eae ooo.. 323 
Pascoe v. Pascoe (1837) 3 Bing. N.C. 898 © ... ‘i. x A ee 349 
Patan Maria v. Bhabiram (1896) L L. R. 34 Calc. 239 — aea 599 


Pearks v. Mosloy (1880) 5.App Cas, 714 "e = ee AN 


yo PAGE 
Peary Lal Daw v. Banamali Dey (1911) 232 C. L. J. 40 ne E 22 
Peary Mohun v. Badal (1900) I L. R. 28 Calc. 205 104 
Peary Mohun v. Narendra Nath e — W. N. 421; ALR} 
> Cale 582 -, a 7 aes and 279 
Pellat v. Boosey (1862) 31 LJ. C. p. 281 se aoe us 548 
Pemberton v. Hughes (1899) 1 Ch. 781 eu ey a ees we 297 
Perbutty.v. Naunihal (1909) L L. R. 1 All “412, .. sie e 471 
Periasami s. Seetharama (1903) I L R 27 Mat. 243 Ses e. 277 
Perry v..Morritt (1874) L R 18 Eq. 152 A ees ka 323 
Perses v. .Persge (1840) 7 CL & F. 279 477 
Petherpepmal Chetty v. Mainandy Servai (1908) LLR e Calc. g ; 
J&L J528. 9 bei u 198 
Peto v. Reynolds (1854) 9 Exch. 449; 96 R R 773 ive ‘ee 26 
Phillips. Eastwood (1835) LL & Goo. Temp. Sugden. 270... we 323 
Phillips-e. Phillips (1878) 4 Q. B. D. Bi aes 354 
| Phul Kamas v. Ghanshyam (1957) È, L- R. 35 Calo 203; 7C L 
l 36 neo oes ‘ oe Sue! 27 
Pinkard v. Ingensoll (1847) 12 Alabama. 441 BA i sie 355 
Plotner v. Warehouse (1909) 121 S. W. 443 355 
Ponnusami Mudaliar ø. Srinivasa Naickan GLL R jä ; Cale. og 167 
hers v, Driver (1876) 5 Ch. D. 458 ~ x 342 
Pran Apni v. Lakshmi Anni (1899) L L. R. 22 Mad. 508 ; ‘LR ab. . 
LA; tor.. ; saat ANG ma 479 
Parasara Bhattar v. Rangarsja Bhattar (1880) L L R 2 Mad 202 .. ABI 
Prayag Narain v. Chedi Rai (1910) 14 C. W. N. 1093 Footnote e. 929 
Premmoyi #. Preonath (1896bL L. R. 23 Calc. 636 ese saa 274 
Preston v. Strutton (1792) 1 Anstruther. 30 bi ce vee 340 
Price v,.Popkin (183g)*t0eA. & E. 139 HE ioe we 4o 
Price v. SVarwood (1859) 4 H. & N. 582; 118 R R 584... ie 548 
Pritchett 7. Engfish and Cologial Syndicate (1899) 2 Q. B. 428° we 277. 
Prosunno Chunder ?, ‘Kristo Chytunno (1878) L L. R. 4 Cale 342  ... 296 
Protap y. Biseswar (1904) 9 C. W. N. 416 35 = 220 
Protap œ. Shukhee (1878) ? C. L. R. 569 isi sss ane 129 
Prudham v. Phillips (1775}2 Ambler 763 aoe toe 205 
Punchanun Bundopadhfa v. Rabia Bibi (1890) L L. R: 17 Cale, 711 304 
Punchoo Money #. Troylucko Mohiney (1884) L L. R. ro Cale. 342 . 320 
Pundalik Udaji Jadhav v. The Agent S. M. Railway Company (1909) 
LLR 33 Bom. 703 sis 56 s 213 
Puran Chand v. Roy Radha Kishen (1891) L L. R. 19 Cale. 18a we 66 
Puran Dai v. Jai Narain (1882) L L. R. 4 All 482 2 wa 349 
Purmananddas v. Dharesy (1885) L L. R. 10 Bom. 101 abe ose 49 
Purnia 9. Torab (1865) Wyman. 44... = 261 
R. v. Karson (1864) 2 Bom. H. C R, 117 ms me ii 93 
R p. Manohar (1868) 5 Bom. R. C. R, 17 CO, ue esi vai “93 
Rs. R. (1890) L L. R. 14 Mad 88 y S a iis ie 


PAGE 
Rachava v. Kalingapa (1892) L L. R. 16 Bom. 716 ` ` w? S o 481 
Radha Gobind v. Prokash (1870) 14 W. R. 108... © ne E24, 126, 134, 144 
Radha Kisore v. Durganath (1904) I. L. R. $2 Cale. 162 `... oin 165 
Radhakissen, Roy v. Nauratan (1907) 6 C. L. J. 490 403 
Radha Mohun v. Hardai Bibi. (1809) Le R261. A 113 LLR a 
AIL 460 . use cee 191 
Radha Madhub 1 v. apitar (1912) 17€. L. J. 209 ai 574 
eRadhaprogad v., Ranimoti (1908) LR 35, I, Agtt8; TER 35 
Calc, 896 ee i o E Note as 3217 
Raghunath v. Abdul Hye (1886) L L. R 14 Calc. 26 die 335 
Rahim Khan v. saris ines Sac ares LLR. 3 
Bom, Ior . ake ii 420 
Rai Charan v. Biswa Nath Ti 20 Cc. L J. 197 a wae 412 
: Rajah Mutta v. Periyan Ayagum (874) L. R. 1 L A 299 ... aaa 406 
Rajah of Venkatagiri v. Isakapalli (1962) pel. R. 26 Mad. 410 we 283 
Rajah Varma v. Ravi Varma (1876) L.. Rg 4144.76; LL. R 1 Mad. z 
235 or wee, sat we 4% 
Rajeshwar y. Gopeshwar aaa LL. R. 35 Calc. 226 ani vee “408 
Rajkumar v. Fairuddi (1914) 22 C. L. J. 81 oe sae ee. 88 
Rajkumar Roy v. Harekrishna (1910) 15 C. L J. 217 ia T 388 


Rajlakshmi Dasee v. Katyayani Dasee (1910) L L. R. 38 Cale. 639 a. 269 
Raj Lukhee v. Gokool Chunder (1869) 13 M. I at ai LRPC à 


57 ; 12 W. R. P. C. 453 ste š e 347 
Rajnaraimg. Ashutosh (1899) L L. R. 27 Cale. 44 œ iss -ou 320 
Rajnarain v. Katyayani (1900) L L. R. 27 Calc. 649 «> se == ae < 329 
Rajunder Narain v. Bijai Govind (1839) 2 M. I. A, 181  ... a 476 
Raktoo v. Sudharam (1907) 8 G. L. J. 557 9 sa K e ae 129 
Ram v. Akhoy (1903) 7 C. W. N. 619 Sie oo ats 493 
Rama v. Ranga (1885) L L. R. 8 Mad. 552 sa os a 348 
Ramasami Chetti v. Sokhanada Chetti (1884) 1M. L. J. 437 è ° 313 
Ramaswamy v. Muthusamy (1906) I. L. R.goMad*1z, ee era 284 
Ramaswami v. Oppilamani (1909) I. L. R. 33 Mad. 6 asa we 9 278° 
Ramayya v. Venkataratnam (1893) I. L. R. 17 Mad. 122 ws 2 oan 277 
Ram Bhyrpssee v. Bissesser (1872) 18 W. R. 454 sae o> ats 261 
Ram Chandra v. Anant (1883) I. L. R. 8 Bom. 25 a ase? w 420 
Ramchandra Gopal v, Antaji Vasudev (1903) 5 Bom. L. R. 735 vs 337 


Ramchandra Martand Waikar v, Vinayak „Venkatesh Kothekar (1914) 
L.R 41I A ago; 20C.L J. 573; I L. R. 42 Cale. $84 “a, 481, Pr 


Ram Charan v. Joy Ram (1912) 16 C. L. J. 185 .. ans we’ O74 
Ramchunder v. Gungagovind (1826) 4 Mac, Sel. Rep. 147 37 Ind. Dec. 

0. 8. 110 Ja eee w tae one 348 
Ramchunder v. Waaa (1873) 12 B. L R. 229; 19 W.R 

35309 oe nee 444 
Ram Chunder v. Manick "Chunder (1881) LL. R- 7. Gale. 428 ; 9 C. L ~ 


R 4157 s. A eee one g an oe oop 559 
Ramcoomar Y. Me Quoon (1873) 11 BLR.46P.C.; BW. R: 166; - 


- L R 1. A. Sup, 40 , ` ve e ee ove i eee 574 


xri. 


PAGE, 
Ramdas v. Bhagwat (1904) 1 A. L. J. 347 ese a aoe 560 
Ramdhan, Gossain v Gossain Dalmir (1909) 14 C. W., N. 191 ves 384 
Ram Does Sein v. Stephensor (1868) 1c W. R. 366 ° a NT 241 
Rameshwar v. Janeshwari (1973) 19 C. L. J. 19 a. ms sad 277 
Rameswar 0. Provabati (1914) 20 C. L. J. 23 ... ii ass 403 
Ramgopal v. Joharmall (1912) I. L. R. 39 Calc. 473 o e564, 590 
Ram Hujripria, Srimati v. Rukmini Padi na T L. R. 191, A. 79; 

LL. R 19 Calc. 438.4 $e ces 176 
Ram Kawal y. Ram Kishore (1899) r 1. R. 42 Cale, 506... we 348 
Ram Mundar v. Janki Pershad (1882) 12 O. L. R. 139 sai 415 
Ram Nath v. Basanta (1913) 18 C. Lẹ J. 209... sss T go 
Ram Nath v. Bindraban (1896) I. L. R. 18 AIL 3659 . a we 380 
Ram Nundun Singh v. Maharani Janki Koer (1902) L R. 291, A. 178; 

LL. R 29 Calc. 828 0498, 502 
Ram Persad v. Lakpati (1902) L RYL A. 171. L. R. 30 Cale. 231 a 472 
Ram Ratan Sukal v. Nandu (1891) L LOR. 19 Cale. 249 ... i's 213 
Ramyad v. Binde@wari (1907) 5 œL. feroa ax. ie tale NATA 
Randfield v. Randfield (1860) 3 H. L. C. 225 eas wee 322 
Rangam Lal v. Jhandu (1911) L L. R. 34 All 32 sak +0395, 397 
Rangammal v. Venkatachari (1895) L L. R. 18 Mad. 398... sae 205 
Ranganayakamma v. Alwar Setti (1889) I L. R. 13 Mad. 214 ar) 6 
Ranjget Ram v. Mahomed Waris (1873) 25 W.R. 49 see = 348 
Raoji v. Genu (1896) I L. R 22 Bom. 344 ges 26 420 
Rao Karan v. Rajah Baler Ali (1882) L. R 9LA99; LLRA’ 

Ally = i s is a 286 
Rash Dharee v. Nuthoones (1875) 24 W. R. 301 wes aes 415 
Rawlins v. Powell (1715) 1 E Wms, 297 ni R we 396 
Rawson v. Samuel (1839-1841) Cr. & Ph, 161 ; 54 R. R. 259 ae 340 
Ravji v. Mahadev (T897fL L. R. 22 Bom. 672 ... 261 
Ravji Vinayakrgy Jaggannath meas v. Lakshmibal Asn LL R. 

11 Bom. 3815, eee ooh 6 
Re Bainats Ranking Gampang o. Epa Ths Cuta Caraning 

(1867) L. R. 3 Ch. 105 a a sh we 619 
Re Dixon (1903) 2 Ch. 458 ss aes ve 323 
Reld v. Reaseclaer (1834) 6 Cowan N. Y. 393 ; 5 Cowan 587 veo 355 
Ro Jenkins’s Trusts (aide) 23 L. R. Jr. 16a ves toe ve 323 
Re Jones (1898) 1 Ch. 438 ies ss vee ven 323 
Re Mirams (1891) 10. B. 504 ise aes i vee 94 
Re Mortlock’s Trust (1859) 3 K. & J. 456. ka . vee 323 
Re Percy (1883) 21 Ch. D. 616 tee ove bea vee 3233 
Re Walker, Lloyd v. Tweedy (1898) ILR 5. as an 323 
Re Wilcock’s Settlement (1876) 1 Ch. D. 229 tee ive 323 
Rewun Prosad v. Radha Beeby (1846) 4M. L A. 137; 7W. R.P. C, 

35 ace see vee ons si son 408 
Re Yalden (1851) 1 DeG. M. & G. 53 è aes eee 322 
Richardson v. Gifford (1834) 1 A. and È. 52 . ~ won > 45 


Riçhardion v, Mellish (1824) 2 Bing? 339- ss © z 


avi © 


PAGE. 
Rojah's case (1847) Perry 110 si À oo sce 94 
Roop Ram e. Sasuram Nath (1875) 23 W. R. 141 se Ary) 27 
Ross v. Roes (1819) 1 J. &w. ISA as i ws 322 
Rudrappa v. Narsinghrao (1904) I. L. Boao Ban. 213 T 115 
Rup Singh, Rajah gp. Rani Baisni (1884) L. R. 11 I. E 9; I. LR. 

7 Alt te ey 501 
SE Dutt Jha v. Rajupder Nana Rae (0839) 2 MLA. 

: 132 wee gi eee eg ws = 481 

by e 

x S. P 
Sachitananda #, Baloram (1897) I. L R. 24 Calc. 644 . o ., 260 
Sadaruddin v. Ekramuddin (1913) 19 C. L. J. 225 © ' a 102 
Sadut Ali v. Khajeh Abdool Gunney (1873) 110eB. L. R. 203 P. C. h 450 
Sahodora v. Sarbosobha (1914) 20 C. L. J. 494.. 253 
Saminadha Mudali v. The South Indian ewag Gay 1883) if I, 

R. 6 Mad. 420 nee aé 213 
Samuel v, Newbold (1906) App. Cas. “6 Ypertord James)... we I 
Sandes’v. Jomir (1868) 9 W. R 399 . Aer aoe rms 277 
Sangram v. Bujharat (1881) I, L. R. 4 AD. 36 ot. a a 335 
Sarat v Gopal (1892) I L. R. 20 Calc. 295 ; L. R 191. A oh; is 574 
Sarat Chandra Ghose’v, Shyam Chand Singh Roy (1912) I. L. R, 39 

Calc. 663 sv c * 49 
Sarat Chandra Roy Chowdhry v. ee Bibi ee 8C. wW. N. Si see 224 
Saroda*Sundari v. Kristo Jiban (1900) 5 C. W. N. 380 sia Zi 321 
Sartaj, Rani v. Rani Deoraj Kuari (1888) L. Roig LA 51;1 LR 

10 AIL 272 vi 5 sae 501 
Satis v. Kabiraddin (1899) L L. R. 26 Calc’ ia a waa 81 
Satis Chandra v. Rameswari (1914) 22 C. L. J. 409 412 


Satnarain Tewari v. Chowdhuri Sheobaran Singh a it. L. J. P 129 
Satya Kumar v. Satya Kripal (1909) 10 C. ik J503 2 m © ws 477 
Satyendra Nath Bose v. Anil Chandra Ghosh (1904) 14 C. We N. 65 e 49 
Satyendra Nath Thakur v. Nilkantha (18933) I. L. R. 21 Calce 383, aaa © O71 


Savrimuthu v. Nithurusu (1901) I. L. R. 25 Mad. 103 Ẹ. B. ... 564 (note) 
Sayamlal Dutt v. Sandamini Dasi (1870) 5 B. L. R. 86a ag ea 
Scarborough w. Savile (1836) 3 A. & E. 897 ee eee aie 327 
Seate Hayne v. Jodrell (1891) App. Cas. 304 ... ae aes 327 
a oe rp pe eee 29 . 

Calc, 518... ise te toe 286 
Secretary of State for India in Council v. Nitye Singh i LL Rar 

Calc. 38 .. e 158 
Secretary af State v. Poran Singh (1878) I. L. R $ Calc, ve iu 428 
Seshagiri v. Nawab (1902) I. L. R. 26 Mad 502.. ove s. 41 
Seth Mulchand v. Mancha (1883) I. L. R. 7 Bom.. 491 e y oon 320 
Shah Alai Ahmad v. Bibee Nusibun (1875) 24 W. R. 70o sa -> sea 559 
Shahar Banooo v. Pee a L WR 34 

Cale 118; 5-C. L, J. 134 ae s. Sosu 581 


Sham Singh v. Kishun Sahai (1907) 6 C. È J. 190 Bp, oP” aa. iy 


4 


< Sreenath v. Sreemunto (1868) 19 W. R. 467 


< Stevens v. Baringar (1835) 13 Wendell N. Y. 639 
‘ Stevens v. Guppy (1826—1828) 3 Russell 171 


. Southern W. L. C. v. Haas (1888) 76 Iowa 432; 41 N. W. 


` Stretton v. Fitz Gerald (1889) 23 L. R Ir. 310 1... 


xxvill, 


Shama Churn v. Abdul Kabeer (1898) 3 C. W. N. 158 


PAGE. 


58r 


Shamsul v. Sewakram (1874) LR. 2 LA, 7 ; 14 B.LR. 226 ;22 W.R. 409...65, 321 - 
Sahmsundar v. Acchan Koer (1898) L.R. 25,L A. 18 ;ILR. 21 AIL,71...347, 453 


Shamu Patter v. Abdul Kadir Ravuthan (1912) L, R. 39 L A. 218; LL 
R. 35 Mad. g7 s ats a A aes 
Shaw v. Ford (1877) 7 Ch. D. 669 s. 
Sheonaudan v. Bacha (1908) 9 C. L. J. oh 
Sheo Prosad v. Aya Ram €1907) I, L. R- 29 fil. 663. , vee sa 
Shib v. Chandra (1905) LaL. R. 32 Cale. 719; 1 C, L.J. 232 
Shib Dass v. Bamun Doss (1871) 15 W; R. 360 .. 
Shib Lakshan v. Tarangini (1908) 8 €. L. J. 20 ... 
Shib Sabitri v. The Collectr of Meerut (1906) L L. R. 29 All 82 
Shivram vy. Sakharam (1908) L Ia R. 33 Bor. 39 is eee 
Shosinath Ghose, Mohashoya v. Srimati Krishna Soondari Dasi (1880) 
LR 71. A 250 ; I L. R 6 CMS 381 
Shushee v. Suleem (1874) 32 W. R. 194 
Shyama v. Sarup (1912) 17 C. W° N. $ ze 2 
Shyama Charan v. Debendra- Nath (1900) I. L. R 27 Cale ahi 
Sib Narain v. Gobinda (1913)%9 C. L J. 200... one 445 
Siddbarath Rai v. Anantram (1906) 8 Bom. L. R. 567 es was 
Singamma v. Vinjamuri Venkatacharlu (1868) 4 Mad. H. C. R. 165 
Sitti Das v. Protap Chandra (1909) 11 C. L. J. 2 
Sitanath v, Luchmiput (1882) 11 C.L R. 268 .. 
Sita Nath v. Nobin Chundêr (1879) 5 C. L. R. 102 
Smith v. Bell (1832) 6 Peter 68 as 
Smith v. Lloyd (1354) 9 Exh. 592 ; 96 R. R. 837 
Smith v. Phillips (1837) 1 Keen. 694; 44 R R. 138 Be hes s 
Solimullah, Khajeh s 6. Abul Khair M. Mustafa (1909) L. R. 37 Cale, 


oe eee v.. 


woe te. 


ove one eae 
ese eee doe 


fee 


ace t. 


aes tes 


363; 11C 1 J. 304 -> Ss 
Soorjeemoncye v. Dentbundoo (1857) 6 M. LA oe (1862) ; 9 M. 1 
A. 123 + @® i 
SoStrugun Sujputty v. Sabitra Dye G38) 2 Koap, 387 ; 5 W. R 
109 (P. C.) ou Sc ss 


Soubai v. Abmedbhai Habibhai (1872) 9 Bom. H. c. 398 
Sourendra Mohan Tagofe v. Surnomoyi (1898) I. L. R. 26 Calc. 103 


Sreenarain v. A. B- Miller (1871) 15 W. R,(O. C) 7 
Sree Nath v. Brojo Nath (1870) 13 W. R. 309 
Sreenath v. Chundernath (1872) 17 W. R- 193 aa ssi 
Srinath Dass v. Haripada (1899) 3 C. W. N. 637 

Sriramulu v. Ramayya (1881) L. R. 3 Mad. i5 ' 


Stevenson v. Davis (1893) 23 Can. Sup. Ct. 629 ao 


Buba Singh v. Sarafraz Kunwar (1896) I. L. R. 19 AIL re iis 


157 
323 
140 
407 
553 
364 
320 
176 
336 


mu 
Subbammal v. Avudaiyammal (1906) L L. R. 30 Mad, 3 ww saa 478 


Subodini v. Cumar Ganoda Kant (1887) L L. R. 14 Calc. 400 . “e 279 
Sufdar Reze v. Amrad Ali (1881) L L. R. 7 Calc. 703; 10C. L. R. 121 48 


Suffolk Bank v. Worcester Bank (1827) 5 Pickering (Mass) 106 ssi 355 
Sugden v. Lord Şt. Leonards (1876) L. R. 1 P. D. 154 p ats 176 
Sumsuddin Goolam Husein TADA Husain Kalimuddin (1906) I. L. ce 

31 Bom. 165 . ae reas) <3. bee tee we 458 
Sundar v. Dora (1897) 1. L- R. $ All. 8 . oe e, eTe 
Suntosh v. Gera (1874) 23 W. R. Ba ao . eee oo 94 


Surajmoni v. Rabi Nath (1907) L. R. 35 I. Aa L. R. 30 All, 84... 65, 320 
ens Venkamea (1869) 13 M. L A.. 113 3 3B L R PAG. 
312 W. R P. C. 40 IYA 


Sina Bhukta v. MOTI: eka (18839) L L R. 5 Mad. 291 ie 481 
Sures Kanta v. Nawab AH (1915) a1 C. L. J. 462 one a 


Surjamoni v. Kali Kanta (1900) L L. R&B Cale. 37 RA. a 
Surjiram v. Barhamdeo (1905) 2 C. L. |. 288 ... i shah Ba 
Surja Prosad v. Golab Chand (1900) PL, R®27 Calc. ie Ni me 526 
Surnomoyee v. Denonath (1883)1. L. R. ọ Cale 908 | pe NO 138 
Symes v. Hughes (1870) L. R<9 Eq. 475 e ss we- 308" 
5 TL i 

Tagore v. Tagore (1874) L. R. 1 I. A. 387 ; 14 B. L. R. 60... ae 6 
“Tagore v. Tagore (1872) L- R. L A. Sup. Vol. 47 ; 9 B.L R. 377 P 
Tamaqonnissa v. Woojjulmonee (1873) 20 W. R. 42 ia ngg 
‘Tamizuddin v. Khoda Nawaz (1909) 14 C. W. N. 229 is Drege es 359 
Tandy v. Tandy (1841) 9 Dowl. 1044... a: Bagg 
Tara Chand v. Reeb Ram (1866) 3 Mad.eH. C. wg 50 E aa 
Tarak v.Haris (1912) 16 C. L. J 548 ; 17 C. W. N. 163 |, Sab die 
Tara Sundari Debi v. Khedan Lal Sahu (1910) 14 CW.. 1089 29 
Tarinee v. Watson (1869) 12 W. R. 4131 3 B. L. R. 437 ine S 478 
Taylor v. Bowers (1876) L. R. 1 Q.B. D. fon 2. dai eee 
Thayamma! v. Venkatarama (1887) I. L. R. 10 Mad. 205 a > ee : ; 
Thome v. Cann (1893) A. C. 11 és eae on ae f 5 
Telam v: Adu (1913) 17 C. W. N. 468 aa OS peas e a S 
Thakur Dass v. Futteh Mull (1871) 7 B. L. R. 375% p n a 
Thornhill v. Hall (1834) 2 Cl. & F. 22° occ on oa í 
Toolsee Money v. Sudevi (1899) I. L.R. 26 Cale, 361, = 


Toolsi Dass v. Madan Gopal' (1901) I. L. R. 28 Cale. 499° o °. KN 
Trigge v. Lavallee (1862) 15 Moo,’ P. C. 270 | 


bee 


Trilochah v. Bakkeswar (1910) 15 C.L. J. 423. ss. I ves 
Tripurari v. Jagat Tarini (1912) L. R. 401. A. 37 ; L L. R. < 40 5 Cale. a f 
OL J. J. 159 a ia 37, 409 
U: 


Uma Churn v. Bijari Bewah (1887) I. L. R. 15 Cale.’ 174 ase i a 249 
“Uma Deyi, Sreémutty v. Gokoolanund Das TA (1878) L RK 5 
LA, 403 L LR 3-Cale. 58772; < i 


Uji v. Hathi (1870) 7 Bom. H. i R. 133 


eee ane 


Wee? “193 


xxk 


Uman Parshad v, ae Singh (1887)L. R. 14 LA. 127; L L. R 
15 Cale. 20 “es eee oo eos 
Umedmal, Set v..Srinath Bay (19686). L L. R. 30 Mad. 295 4. isi 
Umeshananda Dut Jha v. Mohendra (1911) 14 C. L. J. 337... i 
Union Bank v. Kent.(1888) 39-Ch. D. 238 ove Ki 
Union Insurance Co, v. Chicago Ry. Co (1893) 146° i.” 320; 34 
N, Er 948 a Seas bas ah ave ssa 
Upendra y. Protab. (1903) 8€..W. N. 320; 1. JÈ R. 31 Cale. 703 owe 
Upendra Kishore v. Ramtaya (19098 13 C. W. | N. 696 re wee 
Upendra Nath Kalamuri v. Kusum Kumari Dasi (1914).20.C. L. J. 485 
Upwell v. Halsey (1726) 1 P. Wms..65» ise wee eee 
: É ve Vv. l 
Vaguram v. Rangayyangar (1891) [LR 15 Mead. 125 s Pa 
Valnbai v. Govind Kashinath (1899) lJ. R. 24 Bom. 218 u. ate 
Varadarajulu v. Srinivasulu (1897) I. L. R. 20. Mad. 333” ... iig 
Varden Seth v. Luokpathy (1862) gM. BA. 303... Sas k 
Veerabadra v. Marndaga (1910) L.L. R. 34 Mad. 188 ssi a. 
Veerabedram v. Nataraja (1904), L L. R. 28 Mad. 28 “ae sisi 
Vellanki Venkata “Krishna Row, Rajah v. Venkata Lama Lakshim! 
(1876) LL R.4L A. 1 Wee An oon 
Venkajachala v. Subramania (1910) 8 M. L. T. oe ane iss 
Venkatachallan v. Narayanan (1914) 28 M. L. J. 140 ny vee 
Venkata Narasimha Appa Roy v. Parthasarathy Appa Row (1913) L. Ra 
41L A. 515; 19 C. L. J. 369; I-L. R. 37 Mad. 199 i aie 
Venkata Narasimha v. Solhanadri (1905) L. R. 33 LA. 46;3C.LJr; 
LL. R 29 Mad. 52... è vee arr 
Venkataramanna v. Viramma (1886) L L. R. 10 Mad 17 aa ice 
Venku v. Sitaram (1964) IPL, R. 29 Bom. 82... sss b 
Vidyapurha v. Vidyanidhi, (1903) L L. R. 27 Mad. 435 ate ie 
Viraraghava v, Pounammal (1899) eL. R. 23 Mad. 60... sii 
Vithal Janardan v. Vithojiray Putlajirav (1882) I. L. R. 6 Bom. 586... 
Vithalrao v. Ramfao (1899) L L. R. 24 Bom. 317 see ise 
Vupputurl v. Garimilla (1915) L L. R. 34 Mad. 288 a ery 
Vyasachary v. a (1901) L L. R. 25 Mad. 654 ... ose 
W. 
Wallihan v. Joggeswar (1907) L. R. 35 L A. 38... i oa 
Wallingford v. Mutual Society (1880) L.R. 5 A. C. 685 4. e 
Walrond v. Hawkins (1875) L. R. 10 C. P. 342 ... oes ves 
Walsh v. Lonsdale (1882) 21 Th. D. 9 es ie ive 
Ward v. Day (1863) 4B. & S. 337 ; 136R R «82 one 000 
“Ward v.Day (1864) 5 B. & S. 359 ; 136 R. R. 598 sia e. 
Watkins v. Brent (1835) 1 Myl and Cr. 97 sae one eee 
Watkins v. Williams (1851) 3 Mac. & G. 622 ; 87 R. R. 228 vee 
“Watson v. Collector of Rajshahye (1869) 12 W. R. P. C. 43; 13M LA 
160; 3 B. L. R.P, C. 48 eee eee one 
Watson v. McManms (1909) 223 Pa. 583 ; 7a At. 1966" w ž - bas 


Paor. 


xxx 


Watson & Co. v. Nistarini Gupta (1884) I. L. R. 10 Cale. 544 A 
Watts v. Symes (1851) 1 DeG. M. & G. 2340 s wn toe 
Weale v. Qllive (1863) 32 Beav. 421 .,. sea sea 
Webster v. British Empire M A. Co, (1880) 15 Ch. D, 169.. see 
Webster v. Spencer (1820) 3 B. & Ald. 360 gua e sis 
Webster v. Bosanquet (1912) App, Cas. 394 vis see bes 
Welch v. Phillips (1836) 1 Moo, P. È. 299 ois one * eee 
Whiteby v, Delaney (1914) A. C. 132 ee esa, ae 
‘Whitmore v. Humphris (1871) L. ‘R. 76. P? Iw @ eee oe 
Whitmore v, Smith (1861) 7 H. & N. 509 ee ee ys ar, 
Williams v. Jones (1845) 13 M. & W. 628 ; 67 E R 267 u on 
Williams v. Wilcox (1838) 8 A. & E. 314 fie: iai s.b 
Williams v. Williams (1867) L. R. 2 Ch. App. 294 toe soe 
Wilson v, Beddard (1841) 12 Sim. 28... ae aes 
Wise v. Rajnarain (1872) 10 B. L. R. 2587 19 W. R. 30 F. B. hi 
x. . 
Yad Ram v. Umrao (1899) I. L. R. 21 All. sko =e is ies 
Yamuna v. Solayya (1901) L L. R. 24 Mad. 339 pe. a wed 
Yanumula Venkayamah, Stres Rajah v, Stree Rajah Yanumula Boochia 
Vankondora (1870) 13 M. L A. 333 = ii ae 
Z 


Zahuruddin, Mahomed v. Nuruddin (1903) 14 M. Ip J.7 e °? ane 
ZainuliBdin v. Muhammad Asghar Ali Khan (1837) L L. R. 10 All. 166 
Zamindar of Vizđanagram v. Behara Suryanarayana (1901) I. L.R. 


25 Mad. 587 aoe 28 tee to 
Zamiran v, Fate Al (1904) 1. L. R ga Cal 146 ves m 
© “eo 
—_— 4 
s ° . 
e . 


The Calcutta Law Journal 


Reports, ; 


— p: . 
i PRIVY COUNCIL. 





PResENT: Zord Shaw, Sir Georgo Farwell, Sir John Bdge and 
Mr. Ameer Ali. œ 


BAL GANGADHAR TILAK AND OTHERS 
o” č e 


SHRI SHRINIWAS PANDWYT axp ANOTHER. 6 
(ON APpraL FRON THE Hien CouRT OF JUDICATURE AT BONBAY). 


Hindu Law—Adoption—Brahmins—Datta Homam ‘not essential im same 
Gotra—Comsent of Trustess—Documenis contradicting oral evidence—Use 
of a deposition in a criminal cass in a subsequent civil action—Indian 
Evidence Act (J of 1872), sections 33 and 145-—Practice—Pleadings— 
Coercion, undue influence, fraud and wmisrepresentation—Particulars— 
GeneraP allegations insufficient, . 

The performance of the ceremony of datta homam is not ossential even 
among Brahmins, to the legal validity of an adoption, whee the adopted son 
belongs to the same gotra as the adoptive father. . 

Valubai v, Govind KXashinath (1) approved. Sri Balas, Gurulenga- 
swami v. Sri Balusu Ramalakshmamma .(2); Ramchandra Martand 
Waihar v, Vinayak Venkatesh Kothehar (3); Gêwindpyyar v. DSrasami 
(4); and Singamma v. Vinjamuri Venkatackarlu (5) ‘refecred to.” © _ 

Where a Hindu by bis will had appointed five persons as truste&s and 
authorised his widow to make an adoption with the consent df those persons, 
an adoption by her with the consent of four of thom who hag undertaken “the 
trast, the fifth having declined to do so, is a valid exercise of the Bower, 


A Court is precluded, both on general principles and by the Indian Evidence 
Act, sectlon 145, from treating the oral testimony of a witness as sebutted by 
statements in documents in evidence unless the particular statements have been 
put to the witness in cross-examination, 


The use of a deposition in a criminal case in a subsequent civil action is 
subject to the provisions of the Indian Evidence Act, 1872, section 33, provided 


(1) (1899) 1. L. R. a4 Bom. 218, 

(2) (1899) L. R. 261. A. 113; L L, R. 22 Mad. 398. 

(3) (1914) L, R 41 L A. 290 ; 20 C. L. J. 5730 < 

(4) (1887) I. L. R. 11 Mad, 5. (5) (1868) 4 Mad, H. C. R, 165. 


1 ï 


P.C, 


1915. 
t 


January 21, 22, 25 
x, 27, we 49, 
“and March 26. 


THE CALCUTTA LAW JOURNAL. [VoL. XXII, 


the existence cf one or another of the circumstances therein stated is proved - 
before so using It, But the introduccion and use of such depositions in bulk 
in a subsequent civil suit for the purpose of either contradicting or discounting 
the evidence of witnesses given in the suit, are Wlegitimate, unlessethe particular 
matter or point had been placed before the witness as one for explanation in 
view of its disfrepancy with the evidence then being tendergd. 

Although coercion, undue influgnoe, fraud and migrepresentation may 
overlap or may be combined, yet under thy contract law of India, as well as by 
ordinary principles, tRey are, separate gnd separable categories in law, ands 
must therefore be epleaded separately giving separate particulars, for with 
regard to each of those charges, general allegations, however strong the words, 
used, where there is no statementeof the circumstances relled on as constituting 
the alleged charge, are@nsufficient oren to amount’to an averment of the charge 

of which any Court ought tostake notice.. The law of India is the same as that 
of England as tọ the necessity of particularity , in charges of fraud and undue 
influence, ~— 

Wallingford v. Mutual Society (1) and Gunga Narain Gupta v, Tiluckram 
Chowdhry (2) followed. e "e 

Appeal from a judgment: and decree of the High Court at 
Bombay (September 2g, 1910) reversing those of the Court of the 
First Class Subordinate Judge of Poona (July 31, 1906). 

The facts of the case are stated in the judgment of thelr Lordships. 
The sult was instituted by the four Appellants, three of whom, Tilak 
(plaintiff 1,) Khaparde (plaintiff 2) and Kumbhojkar (plaintiff 3) were 
thrée of the four trustees who obtained the probate of the wih of the 
late Shri Vasudeo Harihar Pandit, alias Shri Baba Maharaj. The 
fourth plaintiff was Shri Jagannath Vasudeo Pandit Maharaj. The 
defendants were Shri Sakwarbal, alias Tai Maharaj (defendant 1), 


„Balwant Martat- Nagpurkar (defendant 3), one of the four trustees 


who obtained ethe sajd prõbate, and Shri Shriniwas Pandit, alias 
Bala Mahgraj (defeffdant® 3, and the first respondent in this appeal). 
The plgintiffs alleged that in pursuance of the provisions of the said 
will and with the, consent of the sald four trustees Tal Maharaj took 
plaintiff 4 in adoption on the 27th June 1901, and prayed for a declara- 
tion that plaintif 4 was the duly adopted son of the testator and that 
under his will the first three plaintiffs and defendant 2 were entitled i 
to “keep the estate left by the testator in their hands and manage It 
on behalf of plaintiff 4, and for a further declaration that the adop- 
tion of the first respondent, if it had taken place, was unlawful. 

Tal Maharaj filed a separare written statement denying that she 
had adopted plaintiff 4 at all, and stating that she bad taken the first 
respondent in adoption. She contended that she had been taken 

(1) (1880) L, R, 5 A. C 68510697). , 

48) (1888) .L, Re 19 L 4119; I, L. R. 15 Cale, 533. 
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by the first two plaintiffs to Aurangabad, without any relative or 
confidential adviser to her, that it had been represented to her that 
all she had to do there was to select a boy, whose adoption would 
take place after their return to Poona, that she demurred to making 


such a selection, but that the first two plaintiffs had threatened 


her that they wotild not return to Poona themselves r allow her 
to do so until she had selected dne of the Babre boys, that under 
ethe compulsion of these and“other threats she was forced by 
plaintiff 1 to sign two documents” purportthg to relate the alleged 
eadoption of plaintiff 4, and that neither of the” documents was 
read or explained to her, but she was informed that they Telated 
to the selection of a boy. She therefore fubmitted that the 
documents were not binding on her. © 


Before the hearing of the sult was reached Tai Maharaj died 


and her daughter Shantabai, the seopnd respondent, was brought 
upon the record in her place, She qmtenged that the adoption of 
plaintiff 4 as well as that of the first respondent was bad in law, 
and that she was the owner of the estate in question. 

Defendants 2 and 3 also filed separate writlen statements deny- 
ing the adoption of plaintiff 4 and setting up that of defendant 3. 

The Subodinate Judge decreed the sult. He held it proved that 
the physical act of giving and taking on June 28, 1901, was 
established, that as the fifth trustee Rao Saheb Kirtikar declined to 
act it was not necessary to obtain his consent, that the adoption of 
plaintiff 4 was with the consent of all the acting trustees, that the 
non-performance of datita homam did not imyaljdate the adoption 
inasmuch as plaintiff No. 4 was of the same gofra as’ his adoptive 
father, and that no fraud, as alleged, had been Dracus upon Tal 
Maharaj. 

Both respondents then appealed Pee to the “High Court. 
To these appeals defendant 2 was not made a party. The dhpeal of 
the first respondent was allowed and the suit was dismissed. On the 
appeal of the second respondent, the High Coutt yfused to make 
any order as to the validity or otherwise of the adoption of the first 
respondent. The leained Judges (Chandavarkar and Heaten, wip) 
who heard the appeals, allowed the question of undue influence to 
be ralsed before them. On this point the principal judgment was 
delivered by Chandavarkar J,, who held that at the time of the inci- 
denis at Aurangabad Tai Maharaj did not know what her legal 
rights were, and that her acts were not the free exercie of her 
volition, but were the result of undue Influence on the pert of the 
first two plaintiffs. He also held that the alleged physical giving 


. 
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P. C, and taking was notin fact performed. Heaton, J., after.a lengthy 
1515; examination -of the oral evidence, came to the conclusion that “ much 
ened of it ts straight forward natural and credible; but the incident of 
BAS placing the boy on Tai Maharaje’s lap on the morning ‘ofthe 28th 
Shri Shrintwas. ig described in a manner which to my mind makes the incident 


incredible arl even grotesque” ; and found that thefe was no corpo- 
rea) giving and taking of plaintif 4. He also stated that if he could 
bring Himself to sappose that the Srporeal giving and taking had 
taken place he should certainly hold that it was brought about by 
an amount of pressure on the lady which deprived it of the charac- 
ter of an act freely and willimgly assented to by her. 
In view of thos’ findings the learned Judges did not go Into 
any of the other questions argued before them. 
Against the judgments apd, decree of the High Court the Appel- 
lants appealed to His Majesty im Council. 
Sir He Karl Richard E.G, Sir W. Garth, and F. Al. Parikh, 
“ for the Appellants. The High Court has held that the adoption, if It 
in fact took place, was.invalid, because it was brought about by the 
undue inffuence of the appellants Tilak and Khaparde. But no 
undue influence was pleaded. Nor was itin issue. No relief should 
° therefore be granted on the charge of undue influence: Abda 
Hoostin Zenail Abadin v. Turner (1). 
[Lord Skaw referred to Wallingford v. Mutual Society 081 
That case was followed in Guaga Narain Gupta v. Tiluckram 
Chowdhry (3). Reference ,was-also made to the Code ‘of Civil 
Procedure (Act XIV of 1882), sections 146 and 149 and Bayadai 
v. Bala Vorkaltsh Ramakant (4) was distinguished. 
* -Agai the High Court Has based its findings on the inferences 
drawn fromcertain påssagès in the documents put in and not on oral 
e evidence, Those two appellants were under cross-examination for 
several days. but, those passages were not’put to them. It is 
therefore submitted that the findings of the High Court that there 
was undue inftience and that there was no corporeal giving and 
taking should be set aside. 


Among the Maratha Brahmins, the performance of the religious 
ceremony of dalta homam's not essential to the legal validity of an 
adoption, where the adopted son belongs to the same go/ra as tho 


(1) (1887) L. R. 14 I. A. 11; I. L. R. 11 Bom. 620. 
(2) (1880) L. R, 5 A. C. 685 (697). 

(3) (1888) L. R. 15 1 A. 119; L L. R. 15 Cale, 533. 
(4) (1866) 7 Bom. H. C. R. Appendix I. 
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adopted father; Valubai v. Govind Kashinath (1); and Atma Ram v. 
Madho Rao (2); and Steele’s Law and Customs of the Hindu Castes, 
1868, Ed. p. 46, With regard to the Brahmins in Southern India, the 
Madras High Court has come to the same conclusion: Siagamma v. 


Vinjamuri Venkatacharlu (3); and Govindayyar v. Dorasami (4). 


Where there is a formal giving and acceptance as in this case, the 
adoption is, for all classes in Bombay, to be regarded as complete: 
West and Bubler’s Hindu Law, 3Ed., page 922. Datta Homam may 
be necessary where there is a charge of the otra of the adopted son, 
but not otherwise, For this reason it is not necessary among the 
Sudras, who have no go/ras: See Strange’s Hindu Lay, Vol. I, P. 96; 

and Vol. 4, pp. 89, 104 and 218—320. Foran efplanation of what 
is gotra, see Ramchandra Marlang Waikare v. Vinayak Venkatesh 
Kothokar (5); Mitakshara, Ch. 2, Sec. 5 ; Stoks’s Hindu Law Books, 
p. 446, note I; Sarkar’s Hindu Law, “uth Ed., pp. 67 and 68; 
Vyayastha Chandrika, Vol. a, pp. 7g°455 and 456; Sacred Books 
of the East, Vol. 2, p. 127, and Vol. 7, p. 106. 

Str Robert Finlay, K.C., De Gruyther, KC, and Lowndes, for 
the first Respondent : The learned Judges of the High Court did not 
rest thelr judgments on oral testimony. They said that the infer- 
ences to be drawn from the documents in the case were so strong 
that the story of the appellants’ witnesses is not reliable. . 

[LordsShaw referred to sec. 145 of the lndiah Evidence Act and 
asked Counsel whether he was entitled to present the argument 
without asking Tilak for any explanation of the pgssages In the docu- 
ments-on which the argument was based]. . 

The objection that those statements were not ewdepçe ought to 
have been taken when the documents ‘wherein they appear werd 
used for the first time in the Court of the Subordinate Judge. It is 
now too late to raise such an objection. The High Court was right 
in coming to the conclusion that there was undue influence and that 
th-re was no corporeal giving and taking. Reference was made 
to the Indian Evidence Act, sections 17, 18, a1°agd 32; and the 
Code of Civil Procedure, 1883, section 59. l 

Datla homam is necessary among the Brahming except in 
Madras to give legal validity to an adoption., Seo Manu. Bk. 9, Sec. 
182; Dattaka Mimansa, Sec. 5, paras. 31, 45, 46, 47 and 56; 
Dattaka Chandrika, Sec. 2, paragraphs 5 and 17; Mitakshara, 
Ch. I, sec. 11 para. 13; West and Buhler’s Hindu Law, 3rd 


(1) (1899) I. L. R. 24 Bom, 218. (a) (1884) I. L. R. 6 All. 276. 
(3) (1868) 4 Mad H.C, R 165. (4) (1887) I. L. R. 11 Mad. 5. 
(5) (1914) L. R. 411. A, 290; 20C. L. J. 573. 
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Ed. pp. 1082, 1084, 1123, 1124, 1125, 1126, 1137 and 1130; 
add Ganga Bakshy Janki Singh(1). The only exception iş the 
case of a brother’s or a daughter’s son. The latter exception is 
fatal to the suggestion that the ceremony is dispensed with where 
there is no change of go/ro, as a daughter’s son does not belong to 
the go/ra*of her father, and consequently thert is a change of the 
gotra of her son when he is adépted’ by her father. It is therefore 
submitted that „the dispensatioff of the ceremony is strictly, 
confined to the two exceflions nahed, and could not be extended as 
contended. There is no authority in support of the contentions 
which 1s bindjng on the Board. In the cases of Huebut Rao 
Mankur v. Gobind Rao Bulwunt Rao Mankur (2), Valubat v. 
Govind Kashinalh (3P and Aima Ram v. Madho Rao (4), the 
adoption of a brother’s son was in question, and consequently 
none of the cases is an authority. for the present contention. The 
case of Govindayyar v. Doratgmi (5) follows Singamma v, Vinjamuri 
Venkafacharlw (6), which followed Mr. Ellis’s opinion which is 
Stated in Strange’s Hindu Law, Vol. 2, p. 104. Mr. Ellis’s 
opinion is not a judicial decision, - and it is thus found on an 
examination of authorities that the doctrine of dispensation of 
the ceremony even in Madras is based on the opinion of Mr, 
Ellig only. Reference was also made to Ruangasayakamma v. | 
Alwar Selli (7) ;° Ravji Vinayakrav Faggannath ShatKarsett v. 
Lakshmibai (8); Thayammal v. Venkatarama (9); Bhairabaash 
Sye v, Makes Chandra Bhadury (10); Sayamlal Dut; v. Saudamini 
Dasi (11)*; Strange’s Hindu Law, Vol. 2, pp. 87-89 103 and 
104, 113, Iget, %18 and 219; Sarkar's Hindu Law of, Adoption 
(Œd. 1891), P. 381; Sarkar’s Hindu Law, 4th Ed. p. 160, 
Mayne’s Hipdu Law, gtk Ed., pp. 193-300 ; and Monier-William’s 
Brahminism and Hindulsm, p. 366. 

Here the parties intended to perform dalla Aomam and the 
non-performance thereof ıs fatal to the validity of the adoption 
in question, Again in the absence of any ceremony, the High 
Court was right in looking upon the whole transaction with suspi- 
clon’: Soolrgigun Sulputly v. Sabitra Dye (12). Assuming that dalla 


(1) (1887) Oudh Rulings, 1874-1893, p, 81. 


(2) (1821) 2 Borradaile’s Reports, 75. (3) (1869) I. L. R. 24 Bom. a18, 
(4) (1884) I. L. R, 6 All. 276. (5) (1887) I. L, R. 11 Mad. 5. 

(6) (1868) 4 Mad. H. C. R. 165. (7) (1889) I. L. R, 13 Mad. 314. 
(8) (1887) 1. L. Ra 11 Bom. 381. (9) (1887) I. L. R. 10 Mad aos, 
(10) (1870) 4 B. L. R. 162. (11) (1870) 5 B. L, R. 362. 


(1a) (1835) 2 Kpapp. 287 (290); 5 W. R. 109 (P.C.) 
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homam was not necessary there must be proof of actual delivery of the 
boy: Mahkashoya Shosinaih Ghose v. Srimalı Krishna Soondari 
Dasi (1). But there 18 no reliable evidence to establish that the boy 
was put on the lady’s lap. 

There is no evidence to show that the lady was informed of her 
rights that she wagethe heiress of her deceased infant som and that 
the effect of the adoption wofild be, to deprive her of the estate 
which was vested in her as such*heiress, Where there is such ‘a 
concealment or suppression of fact®, the Coert should refuse to up- 
bold the adoption: Bayabai v Bala Venkatesh Ramakant (2). 


Dunne and Majid, for the second Respondent :, The testatog 
intended that his widow should adopt with the “consent of all the 
gentlemen named by him. The adoption must therefore be with 
the consent of all. But one of the gentlemen named renounced 
probate and another withdrew his copsent, and consequently the 
adoption in question is bad. Refernce gras made toe Venkata 
Narasimha Appa Row v. Parthasarathy Appa Row (3); Mussaddi 
Lal v. Kundan Lal (4) ; Amraso Lal Dutt v. Surnomoyee Dasi (5); 
and Beem Churn Sen v, Heeraiul Seal (6). . 

No 1eply was callec upon. 

The judgment of their Lordships was delivered by 


Lord Shaw—This is an appeal from a deciee of the 
High Court of Judicature at Bombay, dated 23rd September 1940, 
which reversed the decree of the First Class Subordinate Judge 
at Poona, dated 31at July 1906. 4 . 


The main question to be determined on the appeal has Teference 


"to the validity of the adoption by the widow of the ai2*Shri Vasu, 


deo Harihar Pandit, alias Shri Baba Mabargj, of a fon to @er late 
husband, The appellant Jagannath claims*to be tho daly adopted 
son. This claim is resisted by the defendants and forms tke issue 
in the case. . 


The adoption is challenged substantially upon three grounds 
—yirst, that it was never completed in fact. This in * argument was 
reduced to the proposition that the whole transaction had been 
left at the stage of a proposal to be afterwards carridtl into effect. 


(1) (1880) L. R. 71. A. ago ; I. L. R, 6 Cale. 381, 

(a) (1866) 7 Bom. H. C. R, Appendix. I. 

(3) (1913) L. R. 41 L A. 51; 19 C.L, J. 369; I. L. R. 37 Mad. 199. 
(4) (1906) L R 33 I. A. 55; IL L. R. 28 All 377. 

(5) (1900) L. R. 27 I, A, 199; L L. R, 27 Calc, 996. 

(6) (1867) 2 Indian Jurist N. S.aa5. : 


P- C. 
1915. 
No 
Bal Gangadhar 
v. 
Shri Shriniwas, 





March, 26. 


THE CALCUTTA LAW JOURNAL, [Vou XXII. 


As to the adoption itself, it is maintained that there was never a 
complete giving and taking of the child, and in particular he was 
not taken upon the lap of the adoptive mother. Secondly, that the 
religious ceremony of dat/a komam, namely, the sacrificial burning 
of the clarified butter in accordance with the pratice of the Hindu 
religion, was an essential requisite, ang was not performed, and that 
on this ground also the adoptiot remained inchoate. 


These ground® of challenge at the completion and formalities® | 
of the ceremony itself. The /Aird ground however, is one of 
general law. There are difficulties on the pleadings and argu-* 
ments in placidg it within any definite category, and to this allu- 
sion will afterwards be, made. But it may at least be said that 
almost every known ground of challenge is imported into the case 
by suggestion. Allegations amounting to or compounded of fraud, 
circumvention, coercion, and undue influence are all mixed together. 
The disentangling of thése sefarate and separable grounds of action 
must undoubtedly have caused certain difficulties in the court below. 
But the challenge app&ared to their Lordships to preserve even at 
the bar of the Board this mixed or jumbled character. 


The facts of the case, briefly stated, aie these: The late Baba 
Maharaj was a first-class sardar of the Deccan. He died at 
Poona on 7th August 1897, leaving a young widow, Tal Mataraj. 

At the date of his death he made a will appointing five gentle- 
men as his trustees» One of these, Ranh Sahib, declined to act; 
the other fdur obtained probate of the will on and December 1897. 
These were, Messrs, Tilak, Khaparde and Kumbhojkar, the appel- 
lants. [he /ogr/k, Mr. Nagpurkar, while remaining a trustee, after 
a time dissociated himgel# in action from his three colleagues, and 
was properly convened as a defendant in the sult. The suit itself 
wes brought in defence of the validity of the adoption (the adopted 
child being, of course, one of the plaintiffs), and for the adminis- 
tration of the atale in terms of the will. ; 


In the will the clause material to the questions of adoption and 
succession is as follows :— 

“ My wife, Saubhagyavati Sbri Sakvarbai, is now pregnant, If she does not 
give birth to a son, or if the son after birth is short-lived, then, for the purpose of 
continuing the name of my family with the Vichere of the above-mentioned gen- 
tlemen, a boy should bs given as often as may be necessary in adoption 
on the lap of my wife in accordance with the Skastras, and the above-men- 
tioned Panch should, on behalf of that son, carry on the management of the 
immovable and movable estate.until he attains majority.” 
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On 18th January 1898 the widow give birth to a son, but he 
died within two months thereafter, namely, on the gth March. The 
circumstances for giving effect to the testatar’s Intentions by: his 
widow performing an act of adoption thus arose, And it is an 
admitted fact in the cage that for a period of over three years she 
and the four acting trustees made frequent enquiries and” numerous 
efforts towards the securing of ‘a sultable boy. The circle of rela- 
gions was considerable, but for vatfous reasons, nome of which bear 
upon the present case, a suitable adoptees could not be found in the 
Kolhapur or Poona branches of her husband’s family. ii 


On the 18th June ryor a meeting of the trustees’ was held, af 
which Tai Maharaj was present, and the fagts which were other- 
wise spoken to by the witnesses dre recorded in the minute, the 
substance of which was that there were no boys available in the 
Kolhapur family, that of all those available in the Poona family 
none were approved. The minute in this pfticular is of import- 
ance, because it shows that an anxious search had been made, that 
deference was paid to the wishes of the widow, and that objection 
is made to certaln suggested adoptees on the ground of their being 
too old. One boy, the youngest named, of eleven years, being, 
however, stated to be in point of age suitable, although delicate. 
The minute then proceeds :— ° 


. 

“The aa family which remains, therefore, is that descended from the 
brother of Shri Siddeshwar Maharaj at Babre. It is not yet known whether 
there Is a boy or not in that family, But if then is a bof of that family, fit in 
polat of age, &c., for adoption, it is our unanimous opinion that one should 


not be taken from any other family. And Shri Tai Mahara§ iwef the same 
. 


opinion.” ; 


“Shri Tai Maharaj suggests that Messrs da) Gangadhar | Tilak and 
Ganesh Shrikrishna Khaparde should both go to Babre, select. 2075 and 
return after settling as regards that family.” 


“ Shri Tal Maharaj should go, see boys, and approve.” 


It should b: mentioned that the trustees were, aed had been 
since the testator’s death, duly administering the testator’s estate. 


What followed upon the proceedings of the 18th June was that 
Messrs. Tilak and Khaparde accompanied the widow to Aurangabad, 
where the widow remained ; the two trustees proceeded to Nidhone, 
a place near the Babre village, and selected five boys within the circle 
of relationship, and they came back, accompanied by their parents, 
to Aurangabad. The boys stayed with the widow for several days, 


being entertained and kept under observation. Certain astrologers, - 
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including Durga Shastri, who Was one of her suite!who had accom- 
panied her to Aurangabad, ‘Gast the horoscopes of the children. 
These proved favourable to the appellant, Jagannath ; and her 
personal likings appeared to point in the same directio. 

All this course of conduct pointed to the entire acquiescence on 
the part of the widow in the testator’s wishes and directions, and so 
far there is no substantial s@ggestion to the contrary. As to what 
happened at Ausangabad it is Sificient to say that, in their Lord-e 
ships’ opinion, she sworn testimony is abundant, is clear, and Is 
overwhelming. It amounts to this. The widow's desire, thee 
grrangement of all parties? and the horoscopes of the astrologers 
all pointing in ofe direction, on the 27th June a meeting of the 
Shastris and of other pérsons in Aurangabad was summoned. The 
father of the boy being present, it was announced by the trustees 
that the boy had been selected. The father was taken to the widow ; 
In pursuaace of the famijiar Byocedure she asked him to give her his 
boys in adoption, and he agreed. The fact of the arrangement was 
announced to the agsembled guests, and there and then duplicate 
deeds of adoption were drawn up, the one being impressed with a 
mogali, and the other with a British stamp, and both intended to be 
signed and attested by the widow. This deed was In due form 
and ebore that the father gave the son in adoption. The second 
document was a lefter from the widow addressed to the father and 
agreeing to take the boy in adoption. So far as giving and recelving 
of the child these documents were prepared for and pointed to 
actual adoption in fact. 

The preparation of the documents, however, occupied time, and 
“the hoy being Jate the proceedings were stopped, but were resumed 
early next moming? A gathering was accordingly again held early 
on the 28th. The deeds of adoption and the letter were duly 
executed, the boy was given in fact by its natural father to its adopted 
ther, he was received in fact by her on her lap in performance 
the requisite @ssential in this caste of Ilindus on occasion of 
option and—all being completed—the formal ceremonies and 
vities were postponed, to take place afterwards at Poona, and 


zt! 
ithe widow left Aurangabad. 
=. 


1 The Subordinate Judge of Poona has gone into the circumstances 
with the utmost minuteness and detail, and he has weighed and 


4 


considered every argument presented, and he comes to the conclu- 


sion that the adoption was in fact completed. Notwithstanding the 
judgment of the learned judges of the High Court of Bombay, their 
Lordships have no hesHation whatever In entirely agreeing with the 


e> 





4 


on fror differing from him. But — 
ini aT hat it appears to their Lordships 
that, viewed as a Matter dteyidefice, no other conclusion was possible 
than that come to by the Subordinate Judge. E 

Their Lordships do not stop tp examine the oral testimony in 
detail. It is really all one waya, Upon the crucial question of 
Whether the boy was received by being jaken %n the lap of the 
adoptive mother there can be no doubt. Witness after witness 
Speaks of it. It would be very strange if it had not taken place, 
because it is conceded that it is among the vgry elements of the 
ceremonial adoption, and entirely familiar, It is not only that 
Hindus of various classes were présent and saw it, but it has to be 
borne in mind what the nature of the challenge of the transaction 
now is, It has come to be one in which the trustees, men of high 
position, and some of them of learning And legal training, ar® accused 
of conspiring by fraud, duress, undue influence, and nearly every- 
thing that is improper, to have procured fronf the widow this act of 
adoption. It is not to be believed that if such a scheme were afoot, 
if deeds had been signed, horoscopes taken, and meetings gathered, 
the scheme would have failed because of the omission of that which 
was eleentary to the knowledge of everybody, namely, the taking 
of the child upon the mother’s lap. 

It must, however, be borne in mind that against a body of 
evidence of 10 or 12 witnesses, 5 witnesses are” produced for the 
defendants. It is sufficlent to say of this evidence that most of it 
was entirely irrelevant to any issue in the case, and auch of it as was, 
not was disbelleved by the Judge of first instancë, a verdéct with 
which the High Court saw no ground for interfering. ° 

It may be added that when the party returned to Poona, Mẹ Tilak 
wrote out a full account of the transaction, which was recorded in the 
minutes, and the trustees who had not taken part in, the mission to 
Aurangabad were communicated with, to the effect thafthe adoption 
was complete. The sworn evidence is entirely in accordance with what 
has now been stated. Here and there, there are expressions iw the letters 
out of which it may with ingenuity be possible to suggest a doubtful 
meaning ; for instance, that the words “selected” and “decided ” refer 
to something in the future, And it Is also undoubtedly true that both 
the minutes of the trustees, and the letters, date the adoption as the 
27th, whereas in point of fact, as has been seen, it began 
37th and was concluded on the 28th. But 80 far as o 
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goes, their Lordships see no reuson to doubt that it represented the 
truth, and that the fact of adoption was by it proved. 

The Subordinate Judge says : . 

“Here there was a clear direction of the husband to this wife to adopt, the 
wife after hisedeath was anxious to carry out the direction There is no 
evidence to prove that any effort grecajoléry was practised upon her, or that 


thete was any suppressian or concealment pf facts from her; the plaintiffs had 
no personal interest whatever.” n 


In another pasŝage of his judgment he remarks.: 


“The evidence clearly shows, and it is undisputed, that on the a7th there 
was selection and venbal gift, and acceptance, and preparation of necessary 
documents, On the s&h thege was executlon of documents under corporeal 
acts of giving and taking.” 

In their Lordships’ view these conclusions are well justified. 

It is an admitted fact i in, | “the cage that neither the trustees nor 
any of the “witnesses for tHe plaintiffs had any interest whatsoever in 
the subject-matter of the suit, and that no motive can be reasonably 
suggested for them mafntaining or testifying that the adoption of the 
boy mentioned was made, except that this represented the actual 
truth which occurred. . 


It is in these circumstances that their Lordships have viewed 
with surprise the charge which is made not only agaifst the 
trustees, but against the whole body of the plaintiffs’ witnesses, 
10 OF 12 persons in gll. 

“The accéunt unquestionably, to my mind,” says Mr. Justice Chandavarkar, 
“ given by the yritgesses appears to be atrue account of many of the series 
gf events, and a tine account of at least one, and that the most important” 

Thi? event 1s the taking of the child on the lap, Later on in 
his a adin he states : 

“ We “are driven to believe that a considerable number of men of good posi- 
tion have conspired together to give false evidence.” 

The conclugiofii thus made is of the most serious character, 
amounting toa plain judicial finding of conspiracy and of perjury. 


Their Lardships will presently refer to one or two circumstances 
accompanying such a verdict, but meantime they will only observe 
that they do not think that one word of It is justified by the 
evidence inthe case. Referring to Messra. Tilak and Khaparde, 
Mr. Justice Ohandavarkar observes that— 


‘they were men of mature years, of exceptional education and mental quall- 
ties, lawyers and men of affairs of great repute and good standing, and both 
men of dominating personality :” 


AA 
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Some of the witnesses who gave evidence for the plaintiffs are 
also persons of considerable standing. It is a priori difficult to 
understand how these men, with no object to gain and no interest 
to serve, could be supposed to have entered into the conspiracy and 
committed the pegjury which the High Court judgment found. 
Their Lordships think the conclusion come to by the kami 
Judges to be entirely unwarranted, on the facts. 


Their Lordships find themselvés constfained to observe upon 
gertain procedure in the case, the result of which was to introduce 
into It large masses of irrelevant matter, e 


It should be mentioned that, subsequent tê the adoption gi 
Aurungabad, the widow, upon retuming to Poona and after having 
been a party to certain communications naturally following the adop- 
tion which had been made, fell under gther influences, and in the 
month of July expressed a change of mhd. And on the rga August 
she went through the foim of another adoption, viz, of Bala 
Maharaj—a married man older than herselfsas her son. It is 
unnecessary to make any observations upon his claim. The widow, 
who, while she was a litigant, maintained that adoption, died on 
30th September 1903. Her daughter who was, on her death, admitted 
to the suit as defendant, challenges not only the first adoptions but 
the secon adoption also—her interest being to “maintain that the 
provisions of the testator’s will with regard to adoption had failed, 
that the widow became the owner of the estatee as heiress to her 
infant son who died, and that the property passes in this way 
to her heir. ° we 


It appears that the widow and Bala Maharaj ‘left nos stone 
unturned in the way of litigation. In July probeedings were begun 
to revoke the probate granted to the trustees, and subsequently 
criminal proceedings were instituted in respect ofeperjury. Thelr 
Lordships regret to observe that not only are the circumstances 
with regard to the criminal proceedings referred to ix? the present 
litigation by the parties, but that the depositions therein become 
matter apparently of materiality in the judgment of the leartted 
Judges of the High Court. 


In the opinion of the Board this was an irregularity of a some- 
what serious character. They refer particularly to the depositions 


in the criminal case, which seem to have been imported in bulk into ` 


the present. There is arisk by such procedure of justice being 
perverted. A civil cause must be conducted in the ordinary and 
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regular way, and judged of by the evidence led therein. Under 
section 33 of the Indian Evidence Act, 1872, evidence given by a 
witness in a judicial proceeding in a criminal trial is relevant for 
the purpose of proving in a subsequent praceeding ‘the truth of 
the fact which it states, but this only, as the section proceeds— 

“ when the witness is dead, or cannot pe found, oris incapable of giving evi- 
donce, or is kept aut ofthe way, ke) ~~ 

Not one of these circumstances @was proved in the present case,” 
and the depositions could not have been used with propriety even | 
to support the evidence of the plaintiffs, which they appear to have” 
done. But there gppears to have been no warrant whatsoever for 
using them tor the purpose of either contradicting or discounting 
the evidence of the witnesses, given in this suit, unless the particular 
matter or point had been placed before the witness as one for expla- 
nation in view of its discrepagty with the evidence then being ten- 
dered. Tt was stated ® theif Lordships that the prosecution for 
prejury had in the end completely failed. With that their Lordships 
have nothing to do. “The judgment now given is pronounced ir- 
respective of the result of the criminal suit. Successful or unsuccess- 
ful, the introduction and use in this civil action of these criminal 
proceedings, as above described, were illegitimate. 


A further miscbance in point of procedure must now ee men- 
tioned. As already stated, the testimony of the plaintiff's witnesses 
ig not contradicted orally, and is internally a consistent body of 
evidence, «But various mintites and documents are the subject of 
minute analysis, observation, and comment by the learned Judges 
of the High Court with a view to rebutting it. Their Lordships 
think itfright to observe that in view of the serious nature of the 
verdict of the High Court, they have considered it within their pro- 
vince themselves to peruse the documents. Having done so, they 
are of the opiniorf that, taken together, they completely confirm the 
case made in the avitness box, and that there is no ground, in fact, 
for the conclusion that they either contradict the testimony or cast 
any reasoniahle doubt upon it 


But they must also record their dissent from the view that the 
use made of these documents Ín this case was justified by law. On 
general principles it would appear to be sound that if a witness 
ig under cross-examination on oath he should be given the oppor- 
“tunity, 1f documents are to be used against him, to tender his 
explanation and to clea: up the particular point of ambigulty or 


` 
. 
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dispute. This is a general, salutary, and intelligible rule, and 
where a witness’s reputation and character are at stake the duty of 
enforcing this rule would appear to be singularly clear. 


Fortunately the law of India pronounces no uncertain sound 
upon the same matter. By section 145 of the Indian, Evidence 
Act, 1872, it is provided that» |, ci 
“ A witness may be cross-examined 44, to previous statements made by him 
in writing or reduced into writing anderelevant to tke fhatters in question 
without such writing being shown to him or being proved; but if it is inten- 
d@d to contradict him by the writing his attention mest, before tke writing 
can be proved, be called to th ose parts of it which are to be used for the purposs 
of contradicting him” b 

[heir Lordships have observedé with regret and with surprise 
that the general principle and the spegific statucory provisions have 
not been followed. The verdict of the High Court is an inferen- 
tial verdict—none the less sweeping ef that account—bit an in- 
ferential verdict actually of perjury. What are the premises upon 
which this inference proceeds? In no inconsklerable degree they 
consist of docume nts, statements, even turns af expressidn, which 
are used to confound the spoken word. Had the safeguards set up 
by the law with respect to the use of documents been observed ? 
Not at all, Not only have documents been used for the purpose 
of contradi&ting witnesses without obeying the injunctions prescribed 
by law, but the inference thus derived, and improperly derived, from 
these documents has resulted, as stated,, in an “Inferential verdict 
of perjury. 

Heaton J., deals elaborately with this portion of’ tht*case, and 
one example taken from his judgment will suffice. One leter out 
of many is taken, pasaages are cited from it* and a mimite argu- 
ment proceeds as to the expressions used, and why this wag men- 
tloned and that other omitted, Mr. Tilak was forefive days under 
cross-examination before the Subordinate Judge; put not one of 
these things was put to him; and he was not asked fh the witness 
box to give one single explanation with regard to any of those 
expressions or omissions which are now alleged to cempronfise 
him. On this point of the case no more need be sald. 


One other matter of procedure may be mentioned. One of the 
trustees, Mr. Nagpurkar, dissociated himself from his colleagues, 
and in July appears to have written a minute of doubt or dissent 
with regard to certain proceedings, A letter from him resiling from 
this position is also produced. . ~ 
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The learned Judges have come to a conclusion which would > 
be In some respect in accord with the so-called dissent. It is a 
striking ciroumstance that Mr. Nagpurkar, a relevant witness, inti- 
mately acquainted wifh what had gone on, and with the position both 
of the trustees and widuw as regards adoption, and a party in the 
case award of the charges launched against his céileagues, does not 
appear as a witness to explain thé one or to support the cther. 


In result, the Lordships are fable to agree with the view takere 
by the High Coyrt on this part of the case. 


‘Fhe next argument is that the adoption was vold because if 
*lacked the ceremaqnial of datira homam, which ceremonial is declared 
to be essential to its legal validity. 


Datia homam 1s the service of the burning of clarified butter, 
which is offered asa sacrifice by fire by way of religious propltia- 
tion or gblation. It 18 adqitted that ın this case the ceremony 
was not performed, and it seems to be fairly clear that ıt was one 
of those things which it was intended afterwards to carry out at 
Poona as, part of the general ceremonial and festivities which were 
to be carried through there. 

“In certain circumstances the point might be the subject of a 
prolonged and very conflicting argument, as the authorities, ancient and 
modern, are not itt accord on the point as to whether this fe a legal 
as well as a religious requisite. There is a danger, on the ine hand, 
of not paying due sespect to those religious rites which are observ- 
ed and f6llowed among large classes of Indian belief, while, on 
the other haad, the danger must also be avoided of carrying these— 
except when the law is clear—into the legal sphere, 80 as to affect 
or impair, personakoy patrimonial rights, The subject of the requi- 
sites for adoption has, in recent yems, b.en the matter of not 
infrequent consideration by this Board, and their Lordships refer, 
in especial, to the elaborate examinations of the authoritles made by 
Lord Hobhagisé in Srs Balusu Gurulengaswami v. Sri Balusu 
Ramalalshmamma, as reported in 26 Indian Appeals, 126, and by 
My Ameer Ali ın Rumchandra Marland Waikar v. Vinayak Venkatesh 
Kothekar, reported in 41 Indian Appeals, 300. 


The former case had reference to the validity of the adoption 
of an only son. From the religious point of view this is, in many 
writings of great authority, forbidden. There was, however, in 
India, considerable difference in the view as to whether the religious 
and legal injunctions on the subject were co-extensive. Jt must be 
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admitted that if one has recourse to the ancient writings when Brah- 
minical influence was most predominant one finds the ceremonial 
part of adoption the subject of highly elaborate detail; and it is 
beyond all question that in the course of ages many of these details 
have disappearedas essentials within the legal sphere. As Lord 
Hobhouse observes : ° œ 


e “The further study of the sabjat necessary for @he decision of these 
appeals bas still more impressed them with tHe necessity of great caution 

“ accustomed to treat as law whatthey found, in anthoritative books, and to 
administer a fixed legal system, should too hastily take for strict law 
precepts which are meant to appealto the mqral sense, and should thus 
fetter individual judgments in privdte affairs, should introduce restrictions 
into Hindu society, and impart to it an, inflexible rigidity never contem- 
plated by the original law givers.” e 


in interpreting books of mixed religion, morality, and law? lest foreign lawyers, ` 


e 
The case resulted in the decision that th® adoption of an only son 


is not null and void under the Hindu Law. 


The question whether the dafla homam 18 a legal requisite in 
Bombay for adoption among the three twice-born olasses does not, 
however, in the view of their Lordships, broadly arlse in the present 
case. It is in no way necessary to canvass or call in question any 
dicta upoh that general point, nor does the question arise whether, 
for instance, the principle extends to India at large of the decision of 
the Madras Full Bench in Goviadayyar y- Dorwami (1) or of the 
Madras High Court in Singamma v. Venkafachar/u (2), both decisions 
being of value as containing a careful study of the authorities, and 
affirming that the ceremony of dalta komam i3 nog essențjal to a 
valid adoption among Brabmins in Southefn {ndia. = 


For in the opinion of the Board the necessity does nt arise 
where the child to be adopted belongs to the same “gotra as that of 
the adoptive father. It is an admitted fact that this was so in 
the present case. And their Lordships have come clearly to the 
conclusion that where this is so in fact then the law wf India is 
that the celebration of the ceremony of da#fa homam is not an essen- 
tial to the legal validity of an adoption. It is conceded in argu- 
ment that certain exceptions to the alleged general rule do exist, 
but it is maintained that these exceptions are limited to the case of 
the adoption of a nephew, or of a daughter’s son. In decided cases 
this may have been the relationship in fact, but the principle of all 


(1) (1887) I. L. R. 11 Mad. 5. (a) (1868) 4 Mad. H.C, R- 165. 
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the decisions, and in their Lordships’ opinion, of all the author- 
ities, is that within the same yofra the ceremony is unnecessary. 
They agree with what, in thelr opinion, is the full and careful judgment 
of Chief Justice Jenkins, in the case of Valubai v. Govind Kashinath, 
(1) the decision being to the effect that among Brakmins in the Presi- 
dency of Bombay, the performapoe of the dalfa komam ceremony is 
not essential to thg validity of the agwption of a brothers son. An 
examination of the judgment sh&ws that it was not based upon the * 
narrow particular Hegree of relationship but upon the broad ground | 
of the Identity of gotra. o 

° Mr. Colebrook’? annotation upon Mitaksh ara 25 is as follows :— 

“ Gotraja or persons belonging to the same general family (gofra) distin- 
guished by a common name, these a answer nearly to the gentiles of the Roman 
law.” 

A goqd illustration of by point has reference to the law appli- 
cable to the Sudra caste, The use of the dafia homam is not 
necessary for adoption, within that caste, and why? The explanation 
is given ina sentence by Strange in his “Hindu Law,” volume 23, 
in which it is laid down that— 

-" Ceremonial adoption cannot be necessary In the case of a Sudra, since 
by tha datita homam the adopted son is offered from the stock (gorram) 
of the natural to that 4f his adopted father; and Sudras have no guigos’ 

It may be added that in the treatment in the same volume, 
page 104, of the celebration of the Upanayana rite, or E investiture 
with the satred thread, this Is laid down: 

“With respect to the non-eligibility of a person for adoption on whom 
fhe Upanayana rites have been performed, it is much disputed. The more 
reasonah inlon would appear to be that he is eligible if of the same gotra 
(family) ; aaie if Of a different gotra from the adopter; that if of the 
same gofa the datita komam though proper, is not necessary, a 

Their LordsHips do not pursue the investigation of the authori- 
ties further, gdopting, as they do, the survey made in the last- 
mentioned judgment of the learned Chief Justice Jenkins. 

Jn their opinion accordingly this part of the respondents’ case 
also fails. 

What remains is the attack which was made upon the transaction 
of the adoption itself, an attack in which the various grounds of 
rescission applicable to contracts in general were alluded to. Their 
Lordships hold that it is impossible to discover what it is that is 
really put forward by the defendants. Under the contract law of 

(1) (1899) I. L- R, a4 Bom. a18 (241). 
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India, as well as by ordinary principles, coercion, undue influence, 
fraud, misrepresentatlon, are all separate and separable categories in 
law. It is true that they may overlap or may be combined, But in 
the present case it is impossible to discover what ground or grounds 
are really taken up, There isa well-known rale of pleadigg expressed 
in the frequently quoted language ọf Lord Selborne (1) that— 

“ With regard to fraud if there 4gp any principle which is perfectly well 
“settled, it is that general allegations, hofrever strong may be the words In which 
they are stated, are insufficient even to amount to an everment of fraud of 
“which any Court ought to take notice,” 

The law of India is in no way different from this, and it his been 
decided over and over again, eg., In Gupja v. Tiluchram Chow- 
dhry (2). i 

It is, in thelr Lordships’ opinio, much to be regretted that 
the rule is not more strictly observo, and their Lordships are 
of opinion that in the present case much tonfusion and conten- 
tion have been caused, together with much expense to the 
parties, in consequence of its neglect. No definite Issue upon any 
one of the well-known categories of attack was settled for trial, 
the only issue onthe subject being—Whether the plaintiff, No, 4, 
is a validly-adopted son of Bala Maharaj. From time to time, in 
the couras,of this case, it is clear that specific pleadings in Indian 
procedure have been abandoned altogether. In short, several of 
the careful prescriptions of the law and of the Legislature, all of 
which were intended to bring litigation within definite compass and 
to make articulate and clear the points of difference between the 
parties have been lost sight of. Their Lordships, flowever, are, 
unwilling, confused though the charges he, io dismiss SEPN of 
the case on such a ground. 

The position upon the facis was this: The will ®f the 
testator prescribing an adoption was clear; the wish of the 
widow and the trustees alike to follow it vag clear; the 
trustees, so long as the testator’s wishes were carried into effect, 
had no interest of any kind as to who the adoptee shouid be, It 
was also clear that the testator’s will indicated that a minor should 
be adopted, because express provision was made for the manage- 
ment of the estate till that minor should come of age. It was 
manifest that every consideration pointed to the advantage of keep- 
ing, if possible, within the gofra, and it was further clear that the 

(1) Wallingford v. Mutual Secsety, (1880) L. R. 5 AC 685 (697) 
(2) (1888) L. R. 15 L A. 21d. 5 
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trustees, In advising the widow, should pay‘due regard to her wishes, 
and that, so far as this could be accomplished, they and she should 
act together. 


It is in these circumstances a strange situation that the adoption 
should bachallenged upon the ground, nebulopsly stated as it is, 
of fraud. There is no evidence, says the Subordinate Judge, to 
prove that any fraud or cajoleryl@as practised upon her, or that 
there was any suppression or comcealment of facts from her. Wita 
this judgment ¢ does not appear that the High Court differs, and 
their Lordships entirely agree with it. It was for some reason, 


“however, held that the general issue above quoted did include 


allegations of coerciongand undue influence. Coercion is by admis- 
sion out of the case. There was nothing of the sort; and this is 
not now maintained. What remains accordingly is the judgment of 
the High Court to this effegt that— 

“The question hereis digcult, she was indeed willing to adopt, but was she a 
free agent when she adopted the fourth plaintiff, assuming that she adopted him, 
or was she forced into it against her will by unconsclentious means used by the 
first two ‘plaintiffs, that is, Mesers, Tilak and Khaparde, and unfair advantage 


taken by them of her ignorance and youth, and of other fidumary relations 
between them.” 


“The citation just made is- from the notes of My. Justice 
Chandavarkar. With much respect to the learned Judge, itis, 
notwithstanding the protracted argument before their Lordships, 
even now somewhat difficult to gather what are the legal categories 
under which the attack upon this transaction is made. Uncon- 
aclentious means are mentioned and unfair advantage is mentioned. 
It ig Meedless® to ask whether this implies fraud because their Lord- 
ships arè of opinidn that no sort of unconsclentious means was 
empleyed by these trustees from beginning to end of the transac- 
tion, and that ng unfair advantage was either taken or meant through- 
out their whole,course. It Is true that the adoptive mother was a 
young widow, probably easily guided, and that the trustees are admitted 
to have been men of great influence and strong personality, but their 
Lordship$ are of opinion that these were used in no respect unduly, 
but with propriety and entirely in the interests of the proper admi- 
nistration of the estate. Their Lordships cannot approve of the 
idea that in India the law would make the possession of reputation 
or high standing an element of suspicion. If it were so, then the 
result in India would be to import pro sawo a disqualification and 
digability into the position of 1eputable men. 
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A reference is made ın the Court of appeal to the fiduciary 
relations in which the trustees stood to the widow, and in one part 
of the judgment impropriety of conduct upon the part of the 
trustees is alléged to lle in this, that they failed ın their duty of 
informing her as to her rights. Upon inquiry as to what was 
meant by this, theif Lordships yere informed that the reference was 
to this effect, that if the widow had fafled to adopt, then by doing so she 
would herself have come into the Gosition of being heiress to her 
infant deceased child. The meaning of this is,accordingly as 
follows :—Among Hindus the ceremony of adoption is held tp be 
necessary not only for the continuation of the line, of the childless. 
father, but as part of the religious means whereby a son can be 
provided who will make those oblations and religious sacrifices 
which would permit of the soul of the geceased passing from Hades 
into Paradise. . 


s e 

The widow in the present case is “said “to have been injured 
because she had not been informed that she could win for herself 
his temporal estate, by violation of husband’s dying wishes, and 
at the price of sacrificing his soul’s happiness. Their Lordships 
are not of opinion that it was any part of the duty of the trustees 
to suggest this infamous alternative to her mind. Their duty, was 
to give “éect to his wishes, and his wishes were it accord with the 
religious belief of Hindus in regard to adoption. It is to be record- 
ed further that the widow herself did not put fopwaid, during her 
life, any plea or suggestion of this sort ; She was as anxieus as the 
trustees that an adoption should be made. 


Only a word need be said as to the argument put forward on” 
behalf of the daughter, that neither the firt aor seconds adoption 
was valid. The only separate point put forward was to the effect 
that the trustees’ consent had not been unanimous, one trustee out 
of five having declined to act. In their Lordships’ opinion his 
consent in these circumstances was not required. *Of the acting 
trustees it was said that one, Nagpurkar, dissented. Whether he 
did so or not, the question would remain as to the action of «he 
majority of the trustees; but in their Lordships’ opinion that 
question does not arise ; because be did in fact not dissent, but 
consent. His dissent, or alleged dissent, was subsequently made 
under circumstances in which it is not necessary to inquire. 


Their Lordships will humbly advise His Majesty that the appeal 
should be allowed, the decree of the High Court set aside, and the 
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decree of the Subordinate Judge restored. The appellants will have 
thelr costs here and in the Courts below. 


Downer & Foknson :—Solicitors for the Appellants. 
T. L. Wilson § Co.—Solicitors for the first Respondent. 
Rdwusd Dalgado :—Solicitor for the second Respondent. 


. ane Appeal allowed. 
Ji i, P. e k e 
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‘APPEAL FROM ORIGINAL CIVIL. 





e 
Beføre Sir Lawr egce Pewkins, KCLE, Chief Fustice and 
Ar, Fustice Woodroffe. 


JALAN CHAND 


v. 
ASSARAM AND OTHERS’. 


Shabjog hundis—Bili of exchange or promissory note—Payabis affe a yrar— 
Stamp as on a bond—Admissible in esidence on payment of penalty—Stamp 
Act (11 of 1899) sections 6, 35— Appeal. 

No appeal lies ‘against ên order discharging a Rule under sectlon 115, 

C, P.C. 

Peary Lail Daw v. Banamali Dey (1) followed, 
Per Ẹietcher $. A Shakjog kundi is neither a hundi payable to bearer nor 

a bill of exchange oracheg@e payable to order. It isa bill of exchange pay- 

able toa cértain person. A transferee of Shahjog kundi takes it subject to 

equity, @ithough there may be, according to the custom of the markets, some 
means of protector of the acceptor, who after due enquiry satisiles himself 
that the person prgsenting the document for payment is a respectable holder 


Lalla Mal V. Kesho Das (2) and Ganes Das Ramnarain v. Luchminarain (3) 
followed, 


Where fh a bill of exchange tho drawer and the drawes are the same 
persons, the holder has the right to treat the document elther as a bill of 


exchange or a promissory note, 
~ Appeal from Original Order No 51 of 1912 from the order of Mr Justice 
Fletcher, dated the 38th May 1912. 


(1) (1911) 22 C, L. J. 40. 
(2) (1904) 1, L. R. 26 AJL 495. (3) (1894) I. L. R. 18 Bom. 570. 


. 
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The holder of a Shakjog kundi attested by a witness has the right to treat 
it as an attested promissory note, The document therefore comes under 
section 6 of the Indian Stamp Act and is chargeable with the higher of two 
duties mentioned'In the schedule If such a bundi be drawn for a period of 
more than a year, the sanip duty payable is similar to that on a bond. 


The Skakjog hundi can be sued vither as a promissory note or as a bond 
containing an obligation to pay, attested by one witness and not being payable 
top order or to bearer It can be admitted in evidence subjodt to the payment 
of ponalties under section 35 of the Indian Stamp Act, 


Appeal by one of the Defendants, 


The plaintiff on the yth March 1911 brought a suit in the Small 
Cause Court against the defendant to recovér a sum of Rs. 806 
being the amount of principal and interest due by the defendant 
to the plaintif on two shahjog Aundts fer Rs. 400 each, executed 
by the defendant in favour of the plaintiff at {Calcutta for valuable 
consideration payable after 562 days and 573 days after the execu- 
tion, 


One of the hundis, which was translated by the Court Translator, 
was as follows: “1. To Bhai Kesri Chand Sugan Chand of the 
good and prosperous place Siliguri. Please accept the complements 
of Kesri Chgnd Sugan Chand from the port af Calcutta. Further, 
1 Hundi for Rs. 400 in words four hundred rupees being full double 
of two hundred rupees the half thereof, (drawn) in favour of Bhalji 
Baldeodasji Assaramji here please pay in Gompany’s current rupees 
thahajog (i.e. to the respectable holder) after 542 five.-hundred and 
forty two days from Thursday Miti first Sravan? Sudi 5 
Bravan Sudi 5 the first of the Samvat year 196§. | i ° 


e 
Sig: of Kesri Chand. Please accept the hundi. 1 witngss 1 
Mathura Das. (On the back) 400. . 


Due date 15th January 19119" , 
The defence was that the 4undis were inadmissible in evidence. 


The learned Second Judge of the Calcutta Small Causes Court 
decreed the suit. On an application to the Full Court for an order 
for new trial, the judgment of the trial Judge was upheld on the 
ground that the documents had been properly admitted In evidence. 
Thereupon the defendant obtained a Rule under section 115 of the 
Code of Civil Procedure to show cause why the decree of the learned 
Small Causes Court Judge should not be set aside and why the 
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proceedings should not be stayed, This iule was discharged by 
Mr. Justice Fletcher by the following judgment: 

Pletoher J..—This isa Rule obtained by the defendant in 
Small Cause Court suit calling upon the plaintiff to show cause why 
the decree passed by that Court in a suit betweensthe plaintiff and the 
defendant should not be set gside. The point is one of some nicety. 
The facts are asgfollows :—The wfaintif on the 7th March 1911 
brought a suit inthe Small Caust Court against the defendant © , 
recover a sum Sf Rs. 806 being the amount of principal and interest 


; due by the defendant to :he plaintiff on two hundis for Rs. 400 


each executed byêthe defendant in favour of the plaintiff at Calcutta 
for valuable consideration payable after 562 days and 573 days after 
the execution. The defence in the written statement of the defend- 
ant who has‘been called the “added defendant is that the hundis were 
not admissible in evidences , The case came on for trial before the 
learned Second Judge. The learned Second Judge decreed the 
suit in favour of the plaintiff and on an application to the Full 
Court for an order for new trial the judgment of the 
trial Judge was upheld on the ground that the documents had 
been properly admitted in evidence. The point arises in this 
way. The defendant drew these two hundis in suit. The 
hundis are wh&t are called Shahjog hundis, that {pe they are 
payable to the respectable holder ; thet apparently is a custom that 
exists amongst the Indian merchants, but the acceptor does not 
get a discharge unless hé takes the trouble to satisfy himself that the 
person pregenting the document for payment is either known in 
the bazar or identified to him. Now the point has been raised and 
the Rule was "granted en this footing that these two documents were 
negotiable instruments, and were therefore not admissible in 
eviddice under section 35 of the Indian Stamp Act. Section 35 
provides, except in a document chargeable with a duty of one anna 
or a bill of gxchange or promissory note subject to the payment 
of penalties and admitted in evidence. Now the point that has 
been raised in this case is that these two documents were bills 
of exchange within the meaning of the Negotiable Instruments 
Act. Sectlon 5, sub-section (b) of the Stamp Act provides that a 
bond includes any instrument attested by a witness not payable to 
bearer whereby person obliges himself to pay money to. Now 
the first point that I have to decide l3, is a Shahjog bundi payable 
to order or to bearer? It has been expressly decided by the 
High Court of Allahabad in Lalla Mal v. Kesho Das (1) that a 
(1) (1904) I. L. R, 26 All. 493. 
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Shahjog hundi is only ‘payable to tbe respectable holder and is 
not equivalent to hundi payable to bearer. That seems to dispose 
of the ‘case im so far as it is said to be negotiable instrument 
payable to bearer. The next point is, is this hundi a hundi or a 
bill of exchange payable to order? Of course these” hundies 
drawn ‘according to Indian custorhs®are matters of considerabl, 
djfficulty to understand, But the High Court of Bombay in a case 
+ Ganes Das Ramaarain and others v, Luchmindrain and i others (1), which 
was a reference by the Presidency Small Cause Court at Bombay, 
decided that a Shahjog hundi is nota bill of exchange or cheque, 
payable to order. Then one is left with the hindi as being a 
hundi not payable to order or to bearer. THkt is, it is a bill of 
exchange which is not at any rate in the full sense a negotiable 
instrument ; itisa bill of exchange pgyable to a certain person. 
That -means that a transferee of shahfog fundies, so bar as I 
can see on the authorities, takes hundies subject to equities, 
although there may be, according to the custom of the markets, 
some means of protection of the acceptor who after due < enquiry 
satisfies himself that the person presenting the document for pay- 
ment isa respectable holder. When .we have got to that stage 
we have got to see whether the learned Second- Judge was right 
when he @dmitted this document subject to the” payment of the 
penalty chargeable on a bond under section 5, sub-Sectlon (b) to 
the Indian Stamp Act. “ Bond’ as I have already said from the 
definition includes any instrument attested by a witness hot pay- 
able to orde: or to bearer whereby a person obliges himself to pay 
money to another, It appears to me from. the autheritles that I 
have cited In Allahabad and Bombay that*thjs document is not 
payable to order or to bearer. Therefore the question is, does 
this document createan obligation by the defendant to pay the 
plaintiff the sum of money mentioned in the hundi? So far as 
the attestation goes it is not denied that the signathreswas In fact 
attested by aperson who s the document executed. Now the 
question whether an attestation sometime after the exegution of 
the document was a proper attestation, In my opinion, 18 one of 
fact which the learned Second Judge was enttled to decide on 
the evidence. This document was a document attested by a 
witness. The next point is, does it create an obligation to pay? 
This hundi is drawn by this firm of Kesil Chand Sugan Chand 
the defendant on themselves. By the porter in the Negotiable 


(1) (1894) I. L, R. 18 Bom. 570. 
4 ; . 


25 


26 


THE CALCUTTA LAW JOURNAL. {VOL, XXII. 


Instruments Act a bill of exchange isan instrament in writing 
containing an unconditional order signed by the maker, directing 
a certain person to pay a certain sum of money only to, or to the 
order of, a certain person, or to the bearer of the instrument. It 
is quite dbvious that the section of the Negotiable Instruments Act 
gontemplates that there shallebé two persons, the drawer and the 
drawee. It does not contemplate” that the drawer is to be the same 
person as ‘the drawee. “That is fn accordance with the law which 
has been laid down previously to the codification of the law rela, 
ting to Negotlable Instruments in England. I[t appears that prior 
to the Bill of Efchange 1882, 45 and 46 Vic, C.61 the law was 
laid down in Peto v. Reynolds (1) and Lord Wensleydale then sald 
“ I cannot, however, help observing that there is no case in which 
it has ever been decided {fat an Instrument could be a bill of 
exchange where there was no drawer or drawee.” In the 5th 
section of the Bill of Exchange 1882 the law has now been codified, 
but it ‘expresses the law as it had been laid down prior to the Statute, 
namely, that where in a bill the drawer and the drawee are the 
same persons then the holder may treat the instrument at his 
option, either es a bill of exchange or as a promissory note. That 
seeps to me to be the law from the decisions that have been cited. 
The Indian Stattte has not apparently made any similar, provisions 
for the case of a bill of exchange, having the same person as both 
the drawer and the drawee. On principle the law must be the same 
that is, that the holder hab the right to treat the document elther 
asa Dill of exchange or as a promissory note, That therefore 


* brings us to this that the holder in this case has the ilght to treat 


the document as an atigsted promissory note. An attested promis- 
sory note, it cannot be doubted, does create an obligation to pay 
the dim montioned in tho promissory note, because by the very 
nature of the document the promissory note does contain an obliga- 
tion to pay, $f that be so, in this case there are tno promissory 
notes to pay Rs. 400 each. Thusetwo documents seem to me to 
come under section 6 of the Indian Stamp Act, that is documents 
chargeable under two headings in the schedule and the law pro- 
vides that they shall be chargeable only with the higher of such 
dutes. Asa matter of fact the hundies being drawn fora perlod 
of more than one year, the stamp duty on a bond and a hundi 
of this nature ig exactly the same. But the point is, was the 
learned Second Judge right in admitting these documents to evi- 
dence as bonds ? In my, opinion he was. I:think this document could 
(1) (1854) 9 Exch. 410; R.R 772. 
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have been sued on either as promissory note or as a bond contain- 
ing the obligation to pay, attested by one witness and not being 
payable to order or to bearer. That being so, in my opinion, the 
learned Second Judge was correct in admitting those two “docu- 
ments to evidence subject to the penalties being paid as qjcating an 
obligation to pay in favour of the plaintiff. The present Rule fails 
pn must be dismissed with costs.» , i 
e Against thig order, an appeal was preferrgd by the Defendant. 
Messrs L. P. Pugh and D. N. Bore for the Appellants. ` 
° Messra N. Sircar and C. C. Ghose for the Respondents. 
Jenkins C. J.—No appeal lies. 
Mr. Sircar cited Peary Lal! Daw v. back Dey (1). 
Jenkins C. J.—I am afrald we must dismiss your appeal. 


Mr. Strcar asked for costs. . 
Jenkins C. J.—Yes. wn ; 
AT. aL 4 “Appeal dismissed. 


(1) (1911) 22C. L, J 40 





Before Sir Lawrence Fenkins, KOTE., Chief Fustice, Mr. Fustios 
Woodroffe, and Sur Asutosh Mookerjee, Knight, Fudge, 
JAMAHAR KUMARI BIBI 
D. e 


ASKARAN BOID AND oruers.* 


Burden of proof—Proof of bouafides—Deed, innocent appearance of—Suit by 
claimant to property, naithre af. ë 


Ina sult to set aside an order made adversely to the plaintiff oa a claim 
to property preferred by her in execution proceedings, on the und that the 
property belongs to her in her own right and not as, a benawii for th® judg- 
ment-debtor, the onus is on her to show affirmatively thdét not only thesostensible 
but the real title also isin her. The burden cast on her is not disqharged 
by merely pointing to the Innocent appearance of the Instruments under 
which she claims: she must show that they are as good as they look. The 
defendant is not to make out that they are colourable. 2 

Roop Ram v. Sasuram Nath (1) and Govind v. Santai (2) followed.t 

A suit under O. 31, R. 63 of the Code of Civil Procedure, isa suit to alter 
or set aside a summary decision or order of the Court, and is a “method “of 
obtaining review. 

Phul Kumari v. Ghanshyam (3) followed. 

* Appeal from Original Side Decrees No 46 of 1914, against the decree of 
Mr. Justice Chitty, dated the gth March, 1914, 


“. 


(1) (1875) 23 W. R. 141. (2) (1887; I. L R. 12 Bom, 270, 
[+ See also Nannht Fan v. Bhuri, 5 À. l. J. 358 (360); LL. R. 30 
All. 321—Rep | . 


(3) (1907) I. L R. 35 Cale, 202,7 C. L J. 36. 
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Appeal by the Plaintiff. 

Suit fora declaration that the plaintiff was the absolute owner 
in her own right of a certain house, and praying that the said 
house may be released from attachment: 


A imértgage decree was obtained by one Saraswat! Dasi against 
„One Ohatrapat. She assigeed thé decree to the plaintiff for 
"Rs. 1,10000. Ẹ'he house in sal with other properties were the 
subject of that suit. “The plafntu, as decree-holder, was given i 
leave to bid, andon March, 1898, the house was knocked down jo 
her for Rs. 50,000, The sale certificate was issued in the “name 
of the plaintiff, “and possession was given by the Sheriff on gth 
February, 1900. No ‘money was actually paid by the plaintif for 
the purchase but the decree was satisfied to that extent. No further 
steps were taken by the plaintiff to execute that decree, and the 
balance of her alleged parghase-money Rs, 60,000 was still out- 
standing. 

The plaintiff alleged that she obtained the purchase-money 
by mortgaging Sukhsena Zeminderi to Pakur Raj for Rs. 3,00,000. 

On the 15th August 1893, Jarao, Chatrapat’s mother, relin- 
quished in favour of the Maharaja Sir Jotindra Mohun Tagore her 
pitni right in Fatehpur Singla and conveyed to him the arrears of 
rent due to her from the tenants, and obtained the mah ki right of 
Suksena. Then followed a gift of zemindari Suksena to Jamahar 
the plaintiff. By an instrument dated the and February 1895, 
Jarao assigned to the plaintif her putni rights in Suksena as also 
the GirjegMar in Baluchar for Rs. 1,01,000. This was the title the 
plaintiff claimed to show to the zemindari and putni rights mort- 
gaged te the Pakur Raja. 


‘Phe defendants on the 17th December, 1908 attached in execu- 


“Hon of a decree dated rst June. 1896, against Chatrapal and the 


plaintiff's claim to the property was disallowed on the 21st June, 
1909. On the 27th May 1910, this sult was filed. 

. Mr. Justice Chitty, who heard the suit, holding that the plaintiff 
was the idar for the judgment-debtor, her husband Chatrapat 
Singh, dismissed the suit by the following judgment : 

Chitty J.—This is a swt filed by Jamahar Kumari Bibi, wife 
of Chatrapat Singh Dugar, for a declaration that she is the absolute 
owner in her own right of the premises No. 147, Cotton Street, 
Calcutta and praying that the said premises may be released from 
attachment. On 17th’ December 1908 the property in suit was ú 
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attached in execution of a decree dated 1st June 1896 (suit 203 


of 1896) against Chatrapat in favour of the present defendants (other — 


than Sripat Sing.) 
In February 1909 the plaintiff preferred a claim to the property 
which was disalloyed on 2rst June 1909. .. 


She filed this suit on the a7th May 1910, The defendant 
Askaran Boid, who has acquireg the rights $ the other Bold 
“defendants, alone defends the sait His,case is that the property 
is really the property of Chatrapat and the plaintiff is merely 
*Chatrapat’s denamidar. It is for the plaintiff to make out her title 
to the property, and the only question for mp determination i8 
whether she has done so. It is conceded thgt she Is the ostensible 
owner, that the various transfers and dealings with the property 
have been put through in her name. t is, therefore, incumbent on 
the contesting defendants to satisfy the’(ourt that, not the. plaintiff, 
but her husband Chatrapat Sing Dugaf, was the 1eal owner. 


The allegations in paragraphs 1 to 7 of the plaint are admittedly 
correct, and I need not set out again the facts there stated., 


On and Mrach 1896 Saraswati Dasi, widow and executrix of 
Jadu Lall Mullick assigned the mortgage decree in suit 353 of 
1889 to the plaintiff for Rs. 1,10,000. That decree was ageinst 
Chatrapdte The Cotton Street property was, with other property, 
the subject of that suit and was to be brought to sale under the 
decree. The plaintiff as decree-holder was given leave to bid, and 
on sth March 1898 the premises 147, Cotton Street wer® knocked 
down to her for Rs $0,000. The sale certificate was isgued in the 
name of the plaintif ; and possession was given by the Sheriff, on gth® 
February 1900. No money was actually paid by the plaintiff for 
the purchase but the decree was satisfied to that extent. No further 
steps were taken by the plaintif to execute that decree, and 
the balance of her alleged purchase-money Rs. 60,000, is still 
outstanding. She has made no effort to recofer. it from her 
husband or his property. 


The question then arises where did the Rs. 1,10,000 scome 
from, which was paid to Saraswati Dasi for the decree. The 
plaintiff says that she obtained it by mortgaging the Suksena 
zemindarl to Raja Satis Chandra of Pakur for Rs. 3,00,000. Now 
Suksena was undoubtedly so mortgaged on 16th March 1895, but 
there are various circumstances in this connection which give rise 
to suspicion. In the first place the Rs. 3,00,000 were not borrowed 
for the express purpose of purchasing thé’ decree. There was no 
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“talk of the purchase at that time and it was not made until just a 


year later. The plaintiff gives no explanation of why she borrowed 
this large sum of Rs. 3,00,000, ; 

Chatrapat, in his evidence here, has stated that it was borrowed 
to purchase jewellery, No purchase of any jewellery with this money 
or any part of it is proved, nog is any*explanation forthcoming why 
the plaintiff shoyld require suck ‘an enormous amount of jewellery 
at thattime. There is noeevidence*to show what was done with thé 
remaining Rs. r$g90,000. Onthe other hand it is tn evidence that 
about a year before the mortgage the plaintiff had pledged her 


“Jewellery to raise Rs. 1,00,000 to meet some pressing claims upon her 


husband Chatrapet. ‘Phere is nothing to show that that jewellery 
was ever redeemed. 


In any case the piaintiff, must show her title to Suksena before 
she canehope that any Céwt would hold that the Bs. 3,00,000 
were her own. This she has attempted to do on several occasions, 
and on each occasion she has failed. Suksena it Is true stood in 
her name, but there can be no doubt whatever that she was merely 
the bewamidar of her husband. 


_ Her alleged title to it is made out as follows :— 

In the year 1880 Luchmipat Singh, the father of Chatrapat Singh, 
had become very heavily involved in debt. On 13th November 
1880 he purported to sell three of the Baluchar properties, the 
Clock Tower, the family «dwelling house and what was known as 
Dharam Chand’s Kothi, to his wife Jarao Kumari for Rs. 50,000. 
This was fot paid in cash but was said to have been deducted 
fiom 8 debt of Rs. 3,46,000 due to her from her husband. There 
can be m doubt (ard ft has been so held) that this was a sham 
transagtion and that the ownership of the Baluchar properties 
remained with Luchmipat Singh. Two days later, on 15th Novem- 
ber 1880, Lucpmipat and Chatrapat joined in selling to the 
Maharaja Sir Jotindra Mohan Tagore four zemindaries, Poladasi, 
Suksena, Mamdanipur and Fatehpur Singla for Rs. 13,50,000. 
Af the sīme time a patni was granted by the Maharaja of the 
four samindaries in the name of Jarao Kumari at a salami of 
Rs, 2,04,000. This was said to have been paid by Jarao Kumari 
by deduction from the book-debt owing to her. It was however in 
reality a putni in favour of Luchmipat Singh. Luchmipat Singh 
died in May 1886, leaving debts to the extent of 15 or 20 lakhs. 
To these Chatrapat Singh succeeded and he has ever since been 
fighting his creditors with varying success. In 1893 an arrange: 
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ment was made with the Maharaja Tagore with regard to the 
zemindaries of Suksena and Fatehpur Singia. On 15th August 
1893 Jarao Kymari relinquished the putni in Fatehpur Singla to the 
Maharaja and four days later, on 19th August 1893, the Maharaja 
executed a deed of gift of Suksena to the plaintiff Jamahar 
Kumari. The effect of theSe dteds was to leave the zemin- 
dari of Suksena in the name 6 the plaintiff, gd the putni of 
Suksena in the name of Jarao Kumari. tn September 1894 the 
Maharaja filed a suit in the Hughli Court to set aside this arrange- 
ment. That sult was twice transferred, first to Rajmahal and then, 
to Alipore. Eventually it was withdrawn on thé Maharaja being 
paid Rs, 20,000, The recitals in the deed of*transfer of the putni 
(Exhibit 17) by Jarao Kumari are palpably false, I mean, the reci- 
tals indicating the motives and reasqns for the two transfers. 
There can be no doubt that the transaction was, so fas as the 
Maharaja was concerned, purely a business transaction. It was 
entered into on the faith of representations by Chatrapat and others, 
and when the Maharaja found that he had been deceived he at 
once took steps to have it rescinded with the result as above stated. 
The putni of Fatehpur Singia did not really belong to Jarao Kumari 
and there was no possible reason why Jarao Kumari should aish 
to makea, gift to her daughter-in-law the plaintff, unless it were 
to screen some property from Chatrapat’s creditors, Still less 
reason was there for the Maharaja to make a gift to the plaintiff, 
alady whom he did not and could not personally krfow. The 
Maharaja moreover swore in 1897 that the first putni .wgs granted 
to Jarao Kumari not for her own benefit but for that of Luchmipat’s * 
family, and he believed Luchmipat to be abs real beneficiary in 
these transfers. l 

On the and February 1895 a deed was executed by which 
Jarao Kumari is said to have sold the putni in Suksena and 
the Clock Tower at Baluchar, to Jamahar Kumari for Rs. 1,00,000, 
Rs, 90,000 in 3,000 gold mohurs and 11,000 in cash. The Clock 
Tower was not valued but was thrown in order to enable the gleed 
to be registered at Baluchar. The effect of this deed was to put 
Suksena in its entiety in the name of the plaintiff. This is a 
most suspicious transaction. It is sald that these two purdanashin 
ladies settled the whole matter including the price, between them- 
selves without the intervention and assistance of any one. It is 
further said that the gold mohurs were transferred from the plain- 
tiffs chest to Jarao Kumari’s also, entirely at the ladies’ own 
initiative, 
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No satisfactory explanation is forthcoming of how the plàintif 
came to have this large sum in her safe, especially as not long 
before she had pledged her ornaments to raise Rs.*1,00,000 for 
her husband. The statemest that she had received it in gifts from 
Luchmipat ‘cannot be accepted. Moreover, somd six weeks later, 
we find her raising Rs. 3,00,q08 from the Pakur Raj on mortgage 
of Suksena. Its conceded hye the release of the putni was, 
put through only to faCilitate that object by concentrating the 
nominal title to Suksena in one individual. d . 
e Itis clear that ls transfer of the pummi was also a sham transac- 
tion. 

The question, however, is to whom did Suksena really belong. 
This has been determined by the Courts on several occasions. 


Decrees had been obtained by Harendra Kumar-Roy and Sarat 
Kumar Roy against Chatrapæt on the Original Side of this Court. 
In execution the three Baluchar properties were attached.” Jarao 
Kumari, Jamahar Kumari and Jagatput, son of Chatrapat, respec- 
tively filet claims which were disallowed. They then filed six 
suits under section 283 Civil Procedure Code, 1883. These suits 
were tried together and all were dismissed. We are concerned 
only*with the suits of Jamahar in respect of the Clock Tower and 
incidentally of Suksena, It was held by the Subordinate Judge that 
she had no claim to the Clock Tower, and that the transfer of 
Suksena to her by the Maharaja was benawi and that the transfer’ 
of the puthi by Jarao kumari waa not dona fide, This was upheld by 
„the Distric Judge on appeal, and a second appeal to this Court 
“was ng pressed. 

In olajm case No. a Bf 1903 the present plaintiff put in a claim of 
varioug Towjees in Suksena which had been attached by Bejoy 
Singh Dhudhuria, in execution of a decree against Chatrapat. The 
question there was the same, whether she was the dosajfide possess- 
or of the estates attached or only a dexamdar for her husband 
Ohatrapat, The latter was found to be the case and her claim 
was disallawed. She applied to this Court in revision, when the 
learned judges remarked that “ it 1s perfectly clear that the appli- 
cant is not a domajfide claimant, and that the claim is only one of a 
series of transactions by which Chatrapat Singh is attempting to 
put his property beyond the ‘reach of his creditors.” An application 
by the plaintiff, for leave to appeal to His Majesty in Council, 
was refused, She then filed a Title Suit No. 3 of 1904, but even- 


NA 
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tually withdrew it, Bejoy Singh Dudhuria’s decree having been in 
some way satisfied. Las/ly, on aoth November 1903, when in 
Bombay with hjs family, Chatrapat joined with Jamahar Kumari in 
conveying Towjee No. 429 in Suksena to Mansıkhbhai Bhagabhai 
a wealthy mill-owner of Ahmedabad. Bejo Singh Budharia, 
as assignee of a deoree against Chatrapay, had attached this Towjec, | 
and a claim by Munsukhbhai Bhag Miiat to it, uncer ghe conveyance 
0f 1903, was allowed. Bejoy Singh” Dudhurk accordingly filed a 
suit for a declaration that it was really the property’ of Ohatrapat 


and so liable to attachment. The Subordinate Judge dismissed the 


sult, but on appeal to this Court it was held on r5th*February 1914, 
that the conveyance to Mansukhbhai Bhag¢bhal was a sham 
transaction. It is worthy of note that in this conveyance Chatrapat 
joined, an entirely unnecessary precaution if the property really 
belonged solely to his wife. Itis clear that the whole trangaction 
was Chatrapat’s and not the plaintiff's. 


In the present case the plaintiff has put no fresh evidence before 
the Court, Chatrapat has been examined but te plaintiff’s eounsel 
very candidly admitted that he could not ask ths Court to regard 
him as a witness of truth. It would be quite impossible to believe 
a word he says without corroboration, and that is not forthcoming. 
He evaded every question, taking refuge under an“ alleged failure 
of memory, although when it sulted his purpose he volunteered long 
statements which shewed that he could remember well enough. 


As I have sald, the evidence before me is the same, as has been 
laid before the Court on previous occasions. There is nothing fresh 
at all to better the plaintiff's case. I need not therefore discusse the 
evidence in detail, suffice to say that it is cla» to demonstration 
that the plaintiff was never really the owner of Saksena but megely 
the benamidar. It was not acquired with her money, and 
neither the possession nor the mode of manggement were ever 
changed. It has been Chatrapat’s throughout. 

That being so, it is clear that the Rupees thres lacs, out “of which 
Saraswati’s decree was purchased (if it was so purchased), was mor 


_ the plaintiff's money but Chatrapat’s; and the proceedings in exe- 


cution of that decree were fominaly the spatiale, in reality 
Chatrapet’s, 

The fact that the Rupees 60,000 is unaccounted for, and that the 
decree was never again executed, is significant. Also we have the 
fact that Sripat’s sult of 1895 has never been proceeded with, and 
ethe title deeds of 147 Cotton Street are still with the: mor-gagee 


9 . . 
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Civil. with whom they were deposited by Chatrapat by way of equitable 
igis ` mortgage in February 1893. There can be no doubt that Chatrapat 
Jonah regarded 147 Cotton Street as his Calcutta family dwelling house, 
a; as appears from the Insolvency proceedings and other documents, 
Soars It is sald that he and his wife are, not now On good terms but 
Chitty, F. «that it is a matter of the last bor or É years, and does not affect the 


transactions nov in question whigh date back to far beyond that. , 

Ona consideration of the whole case, I find that the plaintiff 
has completely failed to prove her title to the property 147 Cotton 
Street, and dismjss her sult with costs on scale 2. 

The costs of suit will include reserved costs, if any, and the 
costs of the commission to examine the plaintif. With regard 
to these costs, however, the 2 Plaintiff is entitled to have her costs of 
the fist day’s sitting of the commision, 30th December 1913, from 
the defendant Askaran Boid, to be set off agalnst the other costs 
awarded against her. h 

Against thie decision, an appeal was preferred by the plaintiff. 

Alessrs S. R. Das and K. P. Basu for the Appellant. 


Messrs N. Si'car, B. L. Miller and Godsain for the Respondents. 


1915. . 
Ate ies, 23, The argumé@nts appear sufficiently from the judgment of the 
20, 27, 24. Court. 


. ` C Aa Y 
The,following judgments were delivered : 


May, 40. Jenkins C. J.—This is a suit occasioned by the determina- 
e tion agversely to ¢h@ plaintiff Jamahar Kumari Bibi of a claim to 

. property preferred by her in execution proceedings. 
This property is No. 147 Cotton Street and Chitty J. has 
held that Jamahar though ostensibly its owner, is in truth merely 
a benamidar for the judgment-debtor, her husband Chatrapat 
Singh. He accordingly has dismissed the suit, From this judgment 

«thes present appeal has been preferred. 


The house was put up forsale in execution of a decree 
against Chatrapat Singh and was ostensibly bought by Jamahar ° 
on the roth of April 1897 for Rs. 50,000. No cash passed and 
the explanation is that on the 2nd of March 1896 the decree was 
expresged to be assigned to Jamahar in consideration of Rs. 1,10,000, 
and the Rs. 50,000 was set off against a corresponding part of 


what was due under the decree. ` 
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Jamahar contends that the assignment to her of the decree is 


free from flaw and that the defendants have not established its 
invalidity, ° 

How then did Jamahar get this sum cf Rs. 1,1@000 with 
which to buy this decree against ehgr husbard? Her case is that 
itisa part of asum of 3 lacs raiged by her on jhe 26th March 
T895 bya mortgage to the Palihr Rajah, It fae in that 
instrument of mortgage that she was absolutely and beneficially 
seized and possessed in her own right and a3 her own property 
free from incumbrances of both the zeminda-l apd putni rights in * 
the zemindarl Parganah Suksena and these rignts she purported to 
mortgage for Rs. 3 lacs. 

The question then arises, were these semindari and putni 
rights really ‘hers? To answer this, “it ig necessary jo look 
into certain transactions of 1893 and 1895. * 

On the 15th August 1893 Jarao, Chatrapat’s mother, relinquished 
in favour of the Maharajah Sir Jotindra Monun Togore her putni 
right In Fatehpur Singia and conveyed to him the arrears of 
rent due to her from the tenants. In the insrument of relinquish- 
ment it is recited that she had learnt that t would be beneficial 
to her to acquire the maliki right of Suksena ‘by relinquishing 
the putni right to Fatehpur Singia and then the recitals proceed 
as follows : h 

“So I applied to the Maharajah Bahadur for. the conveyance 
of the maliki right of Suksena by relinquishing the sald Fatehpur 


Singia whereupon both myself and the Mabarajah Bahadur gould * 


be benefited by this transaction, and we both sagreed to the same. 
Accordingly with the object of fulfilling my long cheplshed 
desire of making a gift of a zemindari in favour of my daughter- 
in-law Srimati Jamahar Kumari Bibi,—which for various reasons 
I could not fulfil (so long)—~I applied to the Maharaja Bahadur 
for making over the zemindari right to the suid Suksena to 
the aforesaid Jamahar Kumari Bibi bya deed of gift deliowing 
that my desire would be fulfilled and thar it would bring me 
pleasure if the Maharajah Bahadur would now give away the 
maliki right tothe aforesaid Suksena zemincari by a deed of gift 
in favour of my daughter-in-law Jamahar Kumari Bibi instead of 
me, and the Maharajah Bahadur having agrsed thereto and having 
executed a deed of giftin favour of the said Bibi.” Then there 
e follows the relinquishment. On the samme date an instrument 
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described as a deed of gift was executed by the Maharaja in favour 
of Jamahar It is there recited as follows : “ At present the said Bibt 
Saheba having proposed that she should surrender the putnee right 
which she has in the aforesaid Fatehpur Singia by executing a 
separate dèed of surrender in my favour and that in lleu of the ` 
same I should make an absolute gift of the proprietary right in 
the said zemindgri Suksena to*you who are her daughter-in-law 
and expressed that the Bibi Saheba would be pleased with and 
benefited by it, I have agreed to the said proposal and have takeg 
khas possession of the said Patnee Mahal and I have been bene- 
fited thereby. I “being pleased with this act of your mother- 
in-law’s and owing fò the friendship of my deceased paternal 
grand-father and deceased paternal uncle and myself with your 
husband’s paternal grand-father the lats Babu Protap Singh. and your 
husbandss deceased fathers J have, with the desire of doing youa 
good turn at the present time, agreed cheerfully to make a gift to you 
of the proprietary and other rights, title, interest and concern which 
I have in respect of the said zemindari Sukseng in accordance with 
the said proposal and you have agreed to accept the same.” Then 
there followed the gift of Zemindarl Suksena to Jamahar. 

By an instrument dated the and February 1895 Jarao assigned to 
Jamahar her putni rights in Suksena as also the Girjaghar in 
Baluchar for Rs. 1,01.000. This is the title Jamahar claims to show 
to the zemindari and putni rights mortgaged to the Pakur Rajah, 
To comblete the history of the family’s dealings with the property 
it Is neaessary to refer to certain instruments executed in 
1880. . 

The dirst is date tHe 13th of November, and it purports to be 
sale by Luchmiput, Chatrapat’s father, to his wife Jarao of three 
properties specified in the instrument including the Girjaghar for 
Rs. 50,000. No cash passed, but the price was treated as a partial 
payment ofa debt due to her from her husband. On thé 15th 
November, Luchmiput and Chatrapat executed in favour’ of the 
Makarajeh Sir Jotindra Mohun Tagore an assignment of the zemin- 
daries Fatehpore Singia, Suksena, Mamdanipur and Poladasi for 
Rs. 13,50,000. At the same tume there was a grant by the Maha- 
rajah to Jarao of the putm right in these four zemindaries for 
Rs. 2,04,000. This sum was not paid but was kept back by the Maha- 
rajah from the purchase money fo: the-zemindaries and allowed in 
account between Jarao and her husband by way of deduction from 
the debt alleged to bave been due to her. 
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This then is the history of the material transactions and the view Civil- 
of Chitty J. was that the intervention of both Jaran and Jamahar TGE 
was as benamidars. I recognize that the value of this opinion Is in we 
some measure discounted by the fact thatit was in part based on Jamakar 
the view expressed'in earlier litigations, a class of evidente that was Askaran. 


used by the learned Judge to dn extent that the law does not permit. Senkini, C. F. 
But apart from this evidence thefesare circumstarges which clearly 
call for explanation and the onus in this cage is on Jamahar to show 
gffirmatively that not only the ostensible but the réal title also is in 
her. l 


She is a plaintiff who is calling In question in a suit contem plated 
by the Code (Order XXI, R. 63) an adverse decision of the Court 
given, it is true, in a summary procepding, but conclusive, subject 
to the result of this sult This is ae suit, therefore, to alter or 
set aside a summary decision or erder.of the Court® and it . 
is a method of obtaining review: Phul Kumari v. Ghanshyam 
Misra (1). 

The plaintiff in the circumstances of this case cannot discharge 
the burden of proof cast on her by merely pointing to the innocent 
appearance of the instruments under which she claims : she must 
show that they are as good as they look. If spegjfic authority” for 
this is neéded, it is furnished by many cases, among which are 
the decistons of Sir Richard Coach ia Roop Ram Doss v. Sasecram 
Nath Kurmokar (2) and of Sir Charles Sargent in Govind Atmaram 
v. Santai (3). 


It is then useless for Jamahar to contend that tha actual deeds * 
under which she claims are free from appearance of unrealfty and 
therefore it rests on the defendants to make out that "they are 
colourable. Moreover these deeds are so interwoven with the 
earlier transactions that they cannot be considered apart from them, 
and it cannot be claimed that the examination of the dealings 
disclosed on the record inspire confidence in Jamahar’s case. Nor 
are matters mended when the later dealings are closely examined. : 
Thus to deal with the alleged purchase by Jamahar of Saraewati’s 
decree. NG doubt the price was paid in cash, but why should 
Jamahar have bought on her own account this decree against her 
husband, 2 decree which she has never been able to realize, 
whether she has made real endeavours in that direction or not? 


(1) (1907) l. L R, 35 Cale. 202. (a) (1875) 233 W. R. 141, 
(3) (1887) I. L. R. 12 Bom. 370. 
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The question has naturally been asked where did she get the 
money to pay the price Rs. 1,10,000. The answer bas been that it 
was a part of the Pakur Raj loan, and in support of this our attention 
hag been Invited to the fact that four of the Rs. 10,000 notes handed 
over in payment for the transfer of the decree are identical with four 
notes received on the occasion of the*’Pakur Rajah’s mortgage. But 
if would seem th of the Rs. 10,¢0 notes paid on the transfer of 
the decree some weresnot recei¥ed in connection with the Pakur 
Rajah’s mortgagê. 

; Thfs is apparent from the entry, Ext. DI, in Jamahar’s Rokur, 
where we find th&t of 9 notes of Rs. 10,000 each, 5 were not 
received on the exectftion of the Pakur Rajah’s mortgage. In 
fact of the 30 notes of Rs. 10,000 then received from the Pakur 
Rajah only 4 formed part of the price paid for the Saraswati’s decree. 

This does not agree with the explanation given by Jamahar 
and her witnesses nor is there any suggestion made of intermediate 
dealings between the 16thof March 1895 and the and of March 1896 
which might account for the change in the notes representing 
the Pakur Rajah’s advance. 

Nor is this the only difficulty. No explanation is given why in 
March 1895 Jambar should have” borrowed 3 lacs, or having 
borrowed it, should have kept so large a sum as Rs. 1,04,000 in her 
custody apparently uninvested. 

Moreower the mode in Which the entry is made on the 3rd Falgoon 
1302 (14th February 1896) only serves to increase the difficulty 

s especially whep it is borne in mind that the entry is in her Rokur. 
And the same remark applies to the subsequent entry of the arst of 
March. ° ù 

A Speculative explanation has been tenderd for our acceptance, 
but it does not accord with the opening entry of September 1895 in 
the corresponditg ledger. The true position might have been dis- 
closed by the next preceding Rokur and ledger, but they are not 
forthcoming. It is said that they are lost, but why they alone should 
have suffered that fate does not appear. 

` These later matters only serve to emphasise the necessity for 
clear and convincing proof of the genuineness of the transactions on 
which Jamahar relies and when she falls to produce the books that 
should disclose the truth she cannot complain if an adverse presump- 
tion be drawn. What is disclosed suggests that though the Pakur 
Rajah’s advance ostensibly came into Jamahar’s hands it merely passed 
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through them, and that the payment for the Saraswatl’s decree merely 
passed through Jamahar’s Rokur as a matter of form. Nor is the 
failare to produce evidence limited to these account books. Jarao, if 
all that is represented regarding her be true, played an important 
part, and yet she was not called as a witness. True itis that she isa 
purdabnashin lady and advanced in years, but there can have been no 
gilficulty in her evidence being’ taken on commisgion as Jamahar's 
was. e 


Then Jamahar’s ignorance of the transactions in which ghe is 
supposed to have been the principal person concerned is not without 
its significance, and in so saying I have particufarly in mind her 
rambling story as to the Rs. 50,090, the price of 147 Cotton Street. 


Each side has claimed that the evidence cf possession favours it. 
But at most its effect is negative, and al that one can say is that it is 
not inconsistent with the case of either*side. < = 


I recognize the force of Jamahar’s contertion that a gift to her 


was within the Maharajah’s competence, but all the circumstances 
baveto be considered, and when this is done the validity of her 
title requires more cogent proof than this to establish its reality. 


The evidence of Ganguly, it is true, is to some extent inadmissi- 
ble as resting on what was told him by others, -Bit there are matters 
on which he is able to give relevant evidence of importance, and this 
ao far as it goes is adverse to the plaintiff's case, and to the genuine 
character of the Maharajah’s assurance tò her. . 


The result then is that though I hold some ofthe evidence on 


which Chitty J. acted was not relevant, still I agree with him ghat the 


suit ought to be dismissed. °,. 


LA 

And I come to that conclusion because the plaintiff has wholly 
failed to prove that the transactions under which she claims were real 
and genuine, a burden that rested on her in view ofthe result of the 
summary proceedings and the circumstancss of the case. Therefore I 
think this appeal should be dismissed with costs. 


Woodroffe J.—I agree. < Fr 
Mookerjee J.—! agree. 
AT. M Appeal dismissed. 


Leslie and Hinds—Attorneys for the Appellant. 
P. N. Sen—Attorney for the Respondent, 
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Before Sir Lawrenos Jenkins, K. C. I. E., Chief Justice and 
Mr. Justice Woodroffe. 


PEARY LALL DAW ° 
r. 


° BANAMALI DEY gAND ANOTHER.” 


Appeal—Latters Patent, Ci, 15— ndgment—Code of Ciil Procedure. 


(Act V of 1909) Section < 115—Ordgr refusing application for revision. | 

No appeal lles agajnsc an order of asingle Judge of the High Court on its 

Original Side, refusing an application under section 115 C. P., C. fom 
revision of a decree o the Calcutta Small Cause Court. 

Appeal by the Plaintiff, 

Order dismissing an 1 application under section 115 C. P. 0, 

On the goth June, 1910 the plaintiff instituted a suit against the 
defendants in the Calcutta Court of Small Causes for recovery of 
price offgoods sold. The défendants pleaded that they were partners 
of the plaintiff in the shop from which the goods had been supplied 
and that the suit as framed was not maintainable. On the’ 11th 
August, 1910 the matter in dispute was by consent of parties referred 
to an arbitrator. On the 8th September, 1910 the arbitrator submitted 
his award that the defendants were the partners of the plaintiff and 
that the suft could not be maintained. The plaintiff took exception 
to the award, buf his objection was overruled, and the award was 
confirmed by the Chief Judge, who, on the sist September 1910, 
dismissed the suit in terms thereof. 


The plaintiff moved the High Court fora Rule to show cause 


«why the order of the Chief Judge should not be set aside and 


the sui tried ch the merits. 
Mr. An K. Ghose made the application before Mr. Justice Stephen 


on thees rst November 1910. The following order was passed by 
Stephen J.—The award is regularand substantially correct 
on your own shawing. I do not think you have gota case, Applica- 


tion dismissed. 
t this order, the plaintiff preferred an appeal. When the 


was called on, a preliminary question was raised as to its” 


competency. 

The following judgments were delivered: — 3 

Jenkins C. J.—This is an appeal from an order of Mr. Justice 
Stephen under section 115 of the Code of Civil Procedure. An 

‘Appeal from Original Order No. 76 of 1910 agaiist an order of 
Mr. Justice Stephen dated a1st November 1910, refusing an application in the 
matter of Sult No. 19314 of 1910, of the Calcutta Small Canse Court, 


x 


(d 
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application was made to the learnel Judge for a Rule calling on 
the opposite party to show cause why an order ofthe Small Cause 
Court should not be set aside. The learned Judge rerused to grant the 
Rule. It is fror that order of refusal that the present appeal is pre- 
ferred. . 

A preliminary objection Bas been taken that no appeal lies. 
Certainly it does not lie under the Code. Thegnly question ig 
whether it lies under the Letters P&ent. Butin order that it may lie 
under the Letters Patent there must be a ‘ judgment.’e In my opinion, 
te order of which complaint is made, cannot be regarded ds a 
‘judgment.’ Therefore, I think the preliminary e objection must ° 
prevail and this appeal must be dismissed withe costs. 

Woodroffe J.—I agree. 

AT. e 
Mr. N. C. Mandal—Solicitor for Appellant. 
Mr. S. S. Banerjee—Solicitor fo? Respondent. 


Before Sir Lawrence ‘¥enkins, K.CLE., Caef Fustice und 
Mr. Fusie Woodroffe. 7 
SUKHLAL CHUNDERMULL 


Appeal dismissed. 





v. 
EASTERN BANK, ‘LD.* A, 
Latters Patent, Cl. 15—Fudgment—Appeal—Order fer esecurity by single 
Fudge. 4 
No appeal lies against an order whereby a single Judge on the Original Side 
of the High Court directs the defendant in a,suit to give sectrity before 
granting leave to him to defend the suit. bs 


Appeal by the Defendant. - . 

Order for security. ° s 

The plajntif bank sued the defendan? under O. XXXVII 
G P. C., for money due on several bills of exchange. The defegdant 
applied for an order for leave to appear and defend the suit. On 
the 4th January, 1915, Mr, Justice Chitty granted leave conditional 
on the defendant furnishing within two weeks security to the ex- 
tent of the entire claim, : | 

The defendant' appealed against this order on the grownd «hat 
leave to defend should have been granted unconditionally. When 
the appeal was called on for hearing, a preliminary question arose 
ag to the competency of the appeal. g 

Mr. Zorab for the Appellant referred to Veerabadram v. 
Nataraja (1), Seshagiri v. Nuwub (2), Vyasachary v. Keshava- 

* i 3 
Ciir ia a D Degan a ue ih 

(1) vee L L R, s3 Mad, 28. (a) (1903) 1. L. R. 26 Mad. 50a, 


Civit 
1915, 
we 

Peary Lall 


v. 
Banamali Dey, 
Fenkins, C. F. 


Civil 

. 1915, 

weed 
January, 18, 
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Civit. oharya (1) and R. v. R. (2), and distinguished Festirss of the 
Peace v. Oriental Gas Co. (3). 
Mr. Avetoom for the Respondent was not heard. 
”. The following Judgments were delivered — 
Eastern Bank, Ld. Jenkins C. J.—According to a course of decisions in this 
Court (4), the order complained of is not a judgment from which 
“an appeal lies utder the Letters Talent, Reference has been made 
toa number of Madras authorities which are entitled to every re- 
spect, but whith we can not follow In preference to the course of 
, decisions in this Court. It has always been recognised that the 
* Madras High Cdurt has taken a somewhat broader view of clause 
15 of the Charter tan has prevailed here. The decisions of this- 
Court rest upon what was said by Sir Richard Couch. In Zhe Jus- 
tices of the Peace for Caleyftav. The Oriental Gas Company (3). 
In this gcase there is note even an appeal allowed under the Code, 
so that it cannot be suggested, if the order made had been in a 
Mofussi] Oourt then an appeal would have laid under order XLI1. 
But that perhaps is not so material here, as it would be in Bombay 
where it would possibly have been regarded as decisive of the 
+ question against the appellant: Somdaiv. Ahmedbhat Habibhar (5). 
«We must, therefore, dismiss this application with costs. 
Woodroffe J.—! agree. . 
A T M. Appeal dismissed. 
Watkins 7 Co.—Solicitors for the Appellants, 
Orr Dignam & Co.—Solicitors for the Respondents. 
(1) (1991) I. L. R. 25 Mad 654. (2) (1890) I. L. R. 14 Mad. 88. 
° (3) (1873) AB. L. R. 433- 
W Soe 22 C. L. J. 22; pnd 22 C. L. J. 4o—Rep. 
15) (182) 9 Bom. H? C. 398 
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Before Mr. Fustice Holmwood and Mr. Justice Walmsley. 


1915. 
wy 
Sukhlal 








Ginn: : Stee ag KRISHNA SAHAY AND OTHERS 
jin v. 
1915. PALAKDHARI ROUT.* 
Sinner aB Reni, abatement of——Bengal Tenancy Act (VIII of 1885), sec. 38—' Permanent 
pani deterioration’ —Land covered with sand—Existing condition, 


*Appeals from Appellate Decrees Nos. 1558 to 1586 Of 1911, against the de- 
clsioa of Moulvi Ibrahim Ahmed, Subordinate Judge of Patna, dated the agrd 
December, 1910, confirming that of Moulvi Syed Rahim, Munsiff of Patna, dated 


the 1ath September, 1908. 
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The word ‘ permanent’ in section 38 of the Bengal Tenancy Act must in 
every case be construed with reference to existing conditions, and „when 
a piece of land gets covered with sand the deterioration is permanent with re- 
ference to existitg conditions. : 

Gouri Patira v. H. R. Reily (1) followed. 


Appeals by the Defendants, ° 

Suits for abatement of rent ° 

The material facts and argumests appear from fhe iran 

Dr. Rash Behary Ghosh, Babus Laksmi Narayan Singh and 
Lhandra Sekhar Prosad Singh for the Appellants. 

Babus Umakali a akh and Biraj Mohan Pang for the 
Respondents, 

The judgments of the Court were as follows — 

Holmwood J.—These second appeals raise the question 
whether or not the respondents are entitled to abatement of rent 
under section 38 of Bengal Tenancy Acton a finding by the Courts 
below that the respondents will have to pay rent as fixed by the 
settlement for Xarary land if the land re-appears or gets covered 
with earth. There were two descriptions of land in sult, and it is 
admitted that as far as the land that has been washed away is con- 
cerned the abatement is permanent but it should have been made 
under section 52 and not under section 38. Still the fact remains 
that even this land as the Subordinate Judge points out may’ come 
back again. We are therefore met with the proposition that nothing 
in this world can be said to-be permanent, 


As regards the question of the sandy land which. is the 


point really argued before usit ts contended that there ought'to, 


bea remand for a proper finding whether the deterioration ts 
permanent or not. But both the lower have seid and in 
our opinion erroneously said not as a point of fact but as a matter 
of interpretation of the section that the deterioration is not permanent 
inasmuch as they both say that when the previous state of things 
is restored the rent will have to be restored also. To give effect to 
any such interpretation of the word ‘permanent’ would be to do away 
with the effect of section 38 altogether, and this was clearlf petnted 
out in the case of Gouri Pattra v. H. R. Reily (1). The learned 
Judges say, “We think the Judge Is wrong. He seems to think 
that a deterioration ought not to be held to be permanent if by the 
application of capital and skill the cause of deterioration 
might be removed. We are of opinion that a more liberal 
interpretation must be put on the word, and that it must 


(1) (1892) I. L. R. a0 Cale. 579 (586). 
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be construed with reference to existing conditions.” Now 
we think that this is a very sound legal proposition that the word 
‘permanent’ in section 38 must in every case be construed i with 
reference to existing conditions; and when a piece of land gets 
covered with sand the deterioration is permanent with reference to 
existing conditions, for no humar being can tell when it may please 
a higher power te cause the nyengo wash away the sand again of, 
to deposit fresh earth upon it, and‘the case of an absolutely vague 
and uncertain evtnt like this is even stronger than the example given, 

ein Gow i Patra’s case (1) of the application of human capital and skill. 

"The more uncertain the result is the more it must be held to come 
within the meaning eof the word ‘permanent’ as construed with 
reference to existing conditions. 

Both the, Courts below have given the :decree for abatement 
as asked for, and it is not necessary to vary the decree inany way, 
merely because we consider that the passage in both the judgments 
stating what will be the rentin somefuture contingency which has 
not arisen must be expunged. 

The result Is that the appeals are dismissed. But as the point 
was one which could fairly be raised, each party will bear his own 
costs In this Court i 


Walmsley» J.—I agree that the appeals should be dismissed. 


Ae Te Me Appeals dismissed. 
(1) (:892) IL. R.*20 Cal. 579 (586) 


Before Sir Asulosh Mookerjee, Knight, Fudge, and Mr. Fustice 
A ka Beachcroft. 


. HÊMANTA KUMARI DEBI 


v. 


MIDNAPUR ZEMINDARI CO.* 


Specific performans of agreement, swit for—Agreement contained in petition 
of compromise—Compiomiss dealing with matters outside suit—Ciwil Pro- 
cedure Code (Act XIV of 1882), Section 375— Decree on compromise, if admis- 

sih in Swidence—Registration Act (ILI of 1877), Secs. 3,17,49-——Lease and 
agreement to lease, distinction between, 


Per Mookerjes $—An instrament by which the conditions of a contract 


of letting are finally ascertained, and which intends to vest the right of 
exclusive ;poseession in the lessee either at once, if the term is to com- 


* Appeal from Original Decree No. 206 of 1910, against the decree of 


Babu Ram Charan Mallik, Subordinate Judge of Nadia, dated the agth 
March, 1910, i 


Vor. XXIL] HIGH COURT. ` ! 45 
mence immediately, or at a future date, if the term is to commence sub- Civil. 
sequently, is a lease; it is said to operate by way of actual demise, anad |, rota. 
when the lessee has entered into it, the relation of landlord and tenant is us 


fully created, Oh the other hand, an instrument which only binds the Hemanta Kumari 


F r, 
parties, the one to create and the other to accept, a lease hereafter, is an Midnapur Zemin- 
agreement for a lease, and although the intending lessee enters, the legal dari Co, 
relation of landlord and tenant is not cteated unless he also pays rent in — 


which case he becomes tenant frôm year to year, upon the terms 
of” the agreement so far as applicable” to a yearly tenancy: Rickardsom 
v . Gifford (1) referred to. This is subject to the tile in Walsh v, 
Lênsdala (a), that, on equitable grounds, the Court may, under certain cirtum- 
stances, treat the parties to be in the same position as if alease had actually 
been granted, onthe principle that equity considers that to have been done 
which should have been done. 

Clauses (bh) and'(i) of section 17 of the Resistratioa Act apply only to 
cases under clauses tb) and (c) and do not, affect cases under clause (d) 
of that section. . 

Per Beachcroft $.—The documents referred to in clauses (s) ko. (n) cf 
section 17 of the Registration Act are excepted only from the provisions of 
clauses (b) and (c) and not from the provisions of clauses (a) anc (d) of 
that section. 

A brought two suits against B and C respectively for possession of 
certain lands, The sult against C was decreed on the basis of compromise, 
The petition of compromise on which the decree wax passed embodied jhe 
agreement to, lease which was sought to be enforced specifically in the 
present suit. The petition referred to the lands of both the suits. As regards 
the lands of the sult against C, the petition provided for the creation of 
tenancy rights in C on certain specified condigions; while as regards the 
lands of the sult against B, the petition recited that A had agreed to 
grant a permanent lease to C on certain specified terms, in the gvent of a 
succesaful termination of his claim against B. The Court erecorčod the 
compromise In full and made a decree in these terms: the suit be decreed 
in terms of the compromise filed by both the parties : 3 

Held, per curiam, that the decree, while it recited all the terms @f the 
compromise, gave effect to such alone of the terms as related to the subject 
matter of that sult, = 

Held, per Hookerjes ¥.—That the agreement to lease did not operate as a 
` lease and did not affect the land) That the petition could be received in 
evidence In proof of the agreement to lease t o ° amo 

Held, per Beachcroft F —That as the petition was not an agreement to 
lease but a statement of fact, section 49 of the Registration Act was 
inapplicable. 

That the decres was admissible in evidence. ` 

Pranal Anniv, Lakshwis Anns (3) referred to. 


(1) (1834) 1 A and E. 52. (a) (1882) 21 Ch. D. Q. 

t [But See Narayanan Chetty v, Muthiah Servai (1910) I. L.R. g5 Mad. 
5 63 F. B —Rep]. 

3)(1899) I. L. R. aa Mad, 508; L. R, 261. A. tor. 
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Appeal by the Defendant. 

Suit for specific performance of an agreement to grant a perma- 
nent lease. 

The material facts and arguments appear from “ihe judgment 
of Mr. Justice Mookerjee. 

Mr. S. P. Sinha, Babus &1sor: Lal Sarkar, Bidhu Bhusan 
"Ganguli, BipinWehari Ghosh, Debendra Nath Bagchi and Manindra 
Naik Batan kar gya fer the Appellant. 


Dr. Rash “Behary Ghosh, Babus Foges Chunder Roy and 
Rajendra Chandra Guha for the Respondent. 

i Q A V. 

The following judgments were delivered : 

Mookerjee J.—This, is an appeal by the defendant in a suit 
for specific performance of a contract to granta permanent lease. 
The affreement was made an the zoth september, 1897 and was in 
respect of lands which at that time formed the subject matter of a 
litigation between the defendant and the Secretary of State for India 
in Council. The contract was for the grant of a lease by the defendant . 
to the plaintiffs, if the former should obtain a decree in her suit 
against the Secretary of State. That sait was decided in favour of the 
défendant by the Judicial Committes on the arst March 1906; and 
the plaintiffs commenced this action against the defendanton the 26th 
February, 1909. The defendant denied that she had entered into the 
alleged agreement with the plaintiffs and also contended that if, the 
agreement was established, it was of such a character that a Court of 
equity would not grant specific performance thereof. The Subor- 
dinge Judge has overruled the contentions of the defendant and has 
decreed the suit. Tidhe*defendant has now appealed to this Court, 
The, fundamental point for consideration is, whether the agreement 
alleged by the plaintiffs has been proved, and this involves the 
determination of the question, whether a petition of compromise 
which embodies the agreement to grant the lease and a decree which 
recites the terms of the compromise are admissible in evidence to 
spreve she terms of the agreement, For the appreciation of the 
question raised, it is necessary to give a brief outline of the facts 
antecedent to this litigation. 

The lands ın respect of which a permanent lease is “claimed by 
the plaintiffs are included in Estate No. 1 of the Rajshahi 
Collectorate, in which the defendant had 2 annas 15 gun- 
das share with a separate account. In 1863, when the dry 
lands emerged from the floods, Watson and Company, the e 
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predecessor in interest of the plaintiffs, entered into possession. 
The predecessor in title of the defendant, Maharani Sarat’ Sun- 
dari, instituted a suit for ejectment of the Company. The 
Subordinate Judge dismissed the suit; but on appeal to this Court, 
that decree was reversed on the rath February, 1868 andea decree 
was made in favour of the then“plaigtiff for such of the lands as 
were proved to be accretions to Mousa Jotasai. Aw appeal to thé 
Judicial Committee was preferred, But was dismissed for want of 
prosecution in 1875. The lands decreed in favour ©f the plaintiff 
shortly afterwards disappeared in the river. When they re-appedred, 
Government took possession of part of the lands and leased them 
to the Company, while the Company tookepossession of the re- 
mainder. There were negotiations between the defendant and the 
Government for a settelement of the dispute, but they were infructu- 
ous, as the Government consented to *vithdraw from posgession, 
only if the rights of the Company were recognised. In these cir- 
cumstances, the defendant instituted two suits in 1895 for recovery 
of possession, one (No. 73) against the Secretary of State in respect 
of accretions to Mouza Jotashai, the other (No. 73) against the 
Company in respect of reformations on the original site of Jotashai. 
On the aoth September, 1897, the suit against the Company was 
decreed on the basis of a petition of compromise, kis this petition 
of compromise which embodies the agreement to lease now sought 
to be specifically enforced, The petition refers to the lands of both 
the suits; as regards the lands of the suit against the Company, the 
petition provides for the creation of tenancy rights in the Company 
on certain specified conditions ; while as regards the lands of the 
suit against the Government, the petition recitgs that the then fain- 
tiff had agreed to grant a permanent lease to the "Company of certain 
specified terma, in the event of a successful termination of her 
claim against the Government. The Court recorded the compro- 
mise in full, as it was bound to do under section 375¢ of the Code 
of 1882, and made a decree in these terms: “the suit be decreed 
in terms of the compromise filed by both the parties.” It may be 
a matter for controversy whether the Court intended to incorporate 
in its decree all the terms of the compromise or to give effect only 
to such of the terms as related to the lands in suit; at any rate, 
under section 375, the Court had jurisdiction to pass’ a decree in 
accordance with the compromise only in so far as it related to the 
subject-matter of the suit, and its decree would be final only to 
such extent. I may take it, consequently, that the decree, while it 
recited all the'terms of the compromise, gave effect to such alone of 
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the terms as related to the subject-matter of that suit, It is on this 
basıs that the Company seek in the present suit the specific per- 
formance of so much of the agreement as related to the subject- 
matter of the suit against the Secretary of State. The question 
necessarily arises, whether the petition of compromise, which 
embodies the terms of the agreement to lease or the decree which 
recites the terms of the compromise, is admissible in evidence, not- 
withstanding the provisions of seetion 49 of the Indian Registration 
Act. On behalf of the “defendant, it has been argued that as under 
section 3 of the Registration Act, 1877, the torm lease includes an 
agreement to leage, under sectlon 17, clause (d), an agreement to 
grant a lease of immoyable property for any term exceeding one 
year is compulsorily registrable. It has been pointed out that 
neither clause (4), which exempts from registration documents merely 
creating a right to obtaine other documents, or clause (7), which 
exemp® from registration decrees and orders of Oourts, is of any 
assistance to the plaintiffs, as these clauses apply only to cases under 
clauses (5) and (e) of section 17 and do not affect cases under clause 
(d), Tere is considerable force in this contention, and it is worthy 
of note that in the case of Panchanan Bose v. Chandi Charan Misra 
(1), the attention of the Court was not drawn to the extended signi- 
ficduce of the term lease as defined in section 3, nor to the fact that 
clause (4) of section 17 refers only to cases under clauses (4) and 
(c). It cannot be disputed that as laid down by the Full Bench in 
the case of Sufdar Resa y. Amsad Ali (2), an agreement for a lease, 
when in writing, is compulsorily registrable under clause (d) of 
section ra But the question remains, what is the precise effect of 
non-segistratibn. Section 49—I quote so much of the section as is 
applicable to the present case—is in these terms: “No document 

requiged by section 17 to be registered shall affect any immovable l 
property comprised therein or be received as evidence of any 
transaction affegting such property, unless it has been registered in 
accordence with the provisions of this Act” The petition of 
compromise, consequently, does not affeot the immovable property 
rewan Gispute ; but can it be received as evidence of a transaction 
affecting such property? The answer will be in the affirmative or 
negative, according as it is held that the agreement to lease did not 
or did affect the property. It is plain from the terms of the agree- 
ment that it did not operate as a present demise. The distinction 
between a lease and an agreement for lease may be briefly stated. 
i i (1) (1910) I. L, R. 37 Calc 808, 

f (a) (1881) 1. L. R. 7 Cale, 703 ; ro C. L R rar. 
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page only with the impression of her seal above it; the other pages 
do not bear her signature, but bear the Impression of her seal 
in the back. She denies that the word i/i on the sheets other than 
the first is in her handwriting. The otvious suggesti6n is that the 


Midaapar Za Zomin- original sheets other than the first have been replaced after the docu- 


Mookerjer, F. 


ment had been executed by ker. “No such allegation was made 
‘expressly in hæ written statement, anc I am in full agreement with 
the Subordinate Judge that the efidence is insufficient not only wo 
prove such a case but even to raige a reasonable suspicion that there 
had’ been a substitution of sheets after execution. No foundation 


` is laid in the evidence as to the identity of the person possibly guilty 


of sucha crime; in the absence of any evidence on the point, I am 
not prepared to countenance the theary that the company or their 
officers had bribed her officets to enter into a conspiracy to betray 
their mistress. On the othér hand, upon a careful comparison of the 


“word if: which finds a place ôn every sheet, [ am satisfied that the 


word, wherever it occurs, was written by the same person; and as the 
word on the first sheet was admittedly wiitten by her, the word on 
each of the other sheets is in her handw-iting ; this conclusively estab- 
lishes the genuineness of all the sheets including the one containing 
paragraph 8 which embodies the agreenent to lease and is suggested 
to have been interpolated fraudulently. Iam not prepared to attach 
any weight to her essertion that every sheet must have been sealed as 
well as signed by her in the usual course, I cannot overlook the fact 
that the.document was executed on the zoth September, 1897, and she ` 
gave her deposition on the 11th July, 1909. It would be an extra- 
ordinary teat of memory to be able to remember accurately, after the 
laps® of twelve years, whether one had signed one or more pages of 
a docufhent and ho® many times the seal had been put thereon; it is 
not suggested that she had any occasion to makea special note of 
this matter at the time of execution or to recall it to memory at any 
subsequent period. On the other hand, her deposition shows that she 
is not able, at this distance of time, to recollect accurately the details 
of the negotiation and the terms of compromise ultimately settled. I 


“am satibfied that the petition of compromise as it stands is genuine in 


its entirety, and as the defendant admits that the petition signed by 
her was executed after she had become fully aware of its contents, 
there Is no room for controversy that she is bound by all the terms of 
the petition inclusive of the agreement to lease embodied in paragraph 
8. This really concludes the case; as the defendant signed the petition 
with full knowledge of its contents, thers can be no question that the 
agreement to lease was made as alleged by the plaintiffs ; in this view,» 


~~ 


ot 


Yer 
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it is needless to consider whether the pleader who filed the petition 
in Court on the strength of a new vakalatnama was duly authorised ; 
nor is it necessary to examine the oral evidence as tothe negotiations 
between the officers on both sides which preceded the actual execution 
of the petition by the plaintiffs and the defendant and their gespective 
pleaders, But] may add that ona gprutiny of the evidence I am 
satisfied that the Subordinate Judge has correctly held that the 
tétms as finally embodied in th® petition of compromise are 
identical with those actually agreed upon between the parties. 
The failure of the defendant to examine important witnesses’ on 
her side, namely, her survey Amin Ashutosh, eher Jamanabis 
Srisnarayan, her manager Ambica Charan and her sister's hus- 
band Gobinda Chandra as also heromission to produce important 
documentary evidence, namely, the draft of the solenaman, are 
matters for legitimate adverse comment afd tend to throw suspicion 
on her case. Much stress has been laid® on the fact that even after 
the compromise with the defendant, the Company helped the Govern- 
ment officers in the suit brought by her against the Secrctary of State. 
But the explanation is obvious ; the Company bad not undertaken to 
remain neutral much less to assist the defendant; the Company were 
free to help the Government officers with information and they did so, 
because they would not lose even if the defendant was defeated, The 
Company would be able to take a lease from Government, and that 
on easier terms than from the defendant, to whom they would have 
to pay a profit in addition to any revenue shat might be assessed by 
Government. I hold accordingly that the agreement to lease, of which 
the plaintiffs seek specific performance, has been fully established, 


Two subordinate questions have been grgued on behalf & the 
defendant, namely, first, that the plaintiffs have net succeedefl to the 
right of Watson & Co. to enforce specific performance of the 
agreement to lease, and, secondly, that the terms of the agreement 
are so vague and indefinite that the Court should notegrant specific 
performance thereof. There is no substance in either of these con- 
tentions, As regards the first point, it is plain, an the conveyances 
taken by the plaintiffs, that they have succeeded to the contractual 
right vested in their vendors. As regards the second point, the 
Subordinate Judge has correctly interpreted the terms of the agree- 
ment to lease. It would be an obviously unreasonable construction 
to hold that the defendant agreed to grant a permanent lease of the 
disputed lands to the Company, only on receipt-of the Government 
revenue ; there is no conceivable reason why she should thus make 


ta free-gift of the lands to the Oompany after she had successfully 
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litigated against the Secretary of State. The only reasonable con- 
struction is that the Company undertook to pay her Government 
revenue in addition to rent at the rate fixed for the lands of Suit 
No. 73, that is 4 annas 6 pies per bigha, and, this is.the view adopted 
by the Subordinate Judge. The suggestion has been faintly made 
that even this rate is too low, but I do not feel pressed by this con- 

< tention ; it myst be remembered that the rate of 428. 6 pies per 
bigha is the rate fixed for the lase of the lands of Suit No. . 73 and 
that from the, year 1319, the defendant would be entitled to get rent 
at such rates as may be in force in the vicinity. I may. add that 
the mere fact that the Government has not assessed any revenue on 
the lands (which were found to be reformation and not accretion) 
does not entitle the defendant to claim rent ata higher rate than 4 
as. 6 ples per bigha up t the year 1318; I express no opinion 
upon the question, what wé@uld be fair rent for revenue-free lands 
with “Bffect from 1319. “As the plaintiffa have not taken any cross- 
objection, the Court cannot also consider whether the decree is too 
favourable to the defendant. 


The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. i 


. Boachoroft J.—I agree that this appeal should be dismissed 
with costs, thoagh my reasons for considering the „compromise 
petition and the decree in suit No. 73 of 1895 admissible in evidence 
differ somewhat from those given by my learned brother. The view, 
which Itake, is that the þetition was not an agreement to lease and 
therefore section 49 of the Registration Act can have no application. 


+ It was à petition presented on behalf of the then plaintiff, 


deffhdant in the present suit. It is headed “the petition of 
the plafitiff Rani Hemanta Kumari,’ and runs as follows: 


f Being apprehensive as to the future result of the said suit 
No. 73 of 1895 which I have instituted in this Court against 
Messrs Robett Watson & Co. Ld. for the lands mentioned 
in the schedule and which 1s still pending, now with the 
Consgat of both of us this sult is compromised according to 
the manner mentioned below...” Then follow the terms set out 
in 8 paragraphs. The effect of these terms is that the plain- 
tiffs title as proprietor to the lands in suit is recognised, 
the Company will be given a lease of those lands on certain 
terms, and also be given a lease of the lands, the subject 
matter of Suit No, 72 in case of a successful termination of 
that sult against Gevernment. Then follows the prayer, 
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“ Hence by filing this Solehnama with the consent of the 


defendant Sahibs it is’ prayed that after going through the above 


- statements the present suit may be decided in terms of the aforesaid 
terms”. Then follow the schedule of the boundaries and the 
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signatures of the managing agents and the pleader of Messrs Midnapur Zemin- 


Watson & Co. as consenting to the petition. 

To my mind this simply amounts to a statemegt to the Court 
ey the plaintiff that the parties Bave come to certain terms, the 
accuracy of which statement is accepted by the tpanaging agents 
and pleader of the Company, accompanied by a prayer that the 
suit may be disposed of accordingly. The document itself ise 
not an agreement to lease but a statement of t, accompanied 
by a prayer in a petition to the Court. 

Ifthe terms had been stated orally to the Court, the Court 
would have been bound to make a recerd of the whole of them, 
under section 375 of Act XIV of 1884, though the decree®ot the 
Court would have been final only so far as it related to the subject 
matter of the particular suit. For the convenience of the Court 
or for the purpose of ensuring accuracy, the terms weree put on 
paper, but that fact does not alter the real nature of the petition, 
or convert what is really a prayer to the Court into an agreement 
to lease. d 

The decree was equally admissible in evidence. As already 
r, marked the Court was bound to record the whole of the terms of 
the compromise. The promise to give a lease of the land, which 
was the subject matter of suit No, 72 was part of the Considera- 
tion to the Company for consenting toa decree in Buig No 73. 
Uf any authority is required ‘for the proposition that the gecree ” 
would be evidence, it may be found in the*cage of Prangli Anni v. 
Lakhemi Anni (1). The prvy Council remarked “If the parties, 
after agreeing to settle the suitof 1885 on the footing that they 
were each to take a half share of the lands involved in that sult, 
and also a half share of the lands now in dispute, | had informed 
the learned Judge that these were the terms of compromise and 
had invited him by reason of such compromise to disposo=med «kac 
conclusions of the sult of 1885, their Lordships see no ‘reason to 
doubt that the order of the learned Judge, if it had referred to or 
narrated these terms of compromise would have been judicial 
evidence, available to the appellant, that the respondents had agreed 
to transfer to her the moiety of land now in dispute”, That 
language applies to the circumstances of the present case. 

(1) (1899) I. LR, aa Mad. 508, 


Beaekerofi, F. 
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Section 17 of the Indian Registration Act does not to my mind 
create any real difficulty. It {is true that the documents referred 
to in clauses (e) to (n) of that section are excepted only from the 
provisions of clauses (b) and (c) and not from the provisions 
of clauses (a) and (d), but that is because the documents enumerated 
in clauses (e) to (n) come within „the ‘description of documents in 
clauses (b) and (q@ only and not within the description of documents 
in clauses (a) and (d) | e s 

As regards thè facts I consider it clearly established that the, 
whole of the petition of compromise is genuine and that that part of 
ft which contains *paragraph 8 was not a fraudulent interpolation. 
And I come to this con@lusion not merely on the undoubted simi- 
larity of wiiting of the word ‘ii’ in the various places in which it 
occurs for the similarity of writing of a single word taken by itself 
would hg a misleading test. But the learned Subordinate Judge has 
put the matter very clearly and forcibly, in dealing with the 6th and 
7th issues, on page 155 of the Paper Book. He points out that the 
defendants admittedly signed’asolenama, which was fair copied from 
a draft prepared by the principal officers on both sides and that she 
was aware of its contents, that there was evidence that this solenama 
was the identical ane which was filed in Court and that evidence to 
the contrary, if plaintlff’s story were untrue, was available to the de- 
fendant, but was withheld. 


‘Fhe question of the authority to compromise of the pleader who 
filed the petition of compromise, becomes immaterial in the view 
that the defendant signed the compromise, petition in the form in 
“which it nowia Tbe argument is that he had authority to com- 
promise, but his authogity did not extend to the inclusion of matters 
contained in paragraph 8 of the petition, His authority was con- 
tained fo a vakalatnama filed on the aoth September, 1897, the same 
day on which the compromise petition was filed. The vakalatnama 
contains a precis‘of the contents of the petition of compromise but 
there is no reference to the subject matter of paragraph 8 of that 
petition, Though the question of his authority to compromise 1s 
immatesial this vakalatnama deserves notice asa piece of evidence 
supporting defendant's case that the petition which she signed was 
added to before its presentation in Couit. 

A possible explanation of the omission of the subject-matter of 
the paragraph 8 from the precis contained in the vakalatnama is 
that it went beyond the subject-matter of the suit which was to be 
compromised. z 
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But there are other matters in connection wih this vakalatnama 
which deserve notice. The pleader in question, Babu Narahari 
Mukherjee, was examined as a witness’ for the plaintif. He states 
that he got thé petition of compromise from Srish Narain Prechanda, 
the am-mukhiar of the defendant, to be filed. Srish Narain, it may be 
mentioned, is one of the witnesses who ought to have been called 
for the defendant. The explanation given for not ‘calling him, based ọn 
the allegation of his dismissal fron®defendant’s service, does not carry 
conviction, To satisfy himself the pleader asked for a vakalatnama 
‘pecifying the terms of the compromise, signed by the defendant. Yet 
having got the vakalatnama he says he did not read the petition of 
compromise as he had no time, it was brough to him just before the 
rising of the Court, and he took Srish Narain’s word that its contents 
corresponded with what was written sin the vakalatnama. Jn cross- 
examination this statement was modified, the witness admitting that 


the petition was brought to him the day bafore it was filed. Iis clear. 


that the petition was not brought just before the rising of the Court 
and filed at once, for the order sheet of the reccrd shows that on the 
filing of the petition the Judge ordered the case to be called up that 
day for orders, and later on the same day decreed the suit in terms of 
the compromise. Further, having asked for a vakalatnama to satisfy 
himself as to the terms of the petition of comprcmise the pleadér did 
not trouble to compare the two, and finally when the decree was drawn 
up In accordance with the compromise petition it was he who signed 
it on behalf of the defendant. . 


Various theories for his conduct are possible, either he was satisfied 
that the petition of compromise was covered by the ferms of the 
vakalatnama and the contention advanced for the plaintfifs was 
that the word “i/yadi’ was wide enough to cover®the terms 
of paragraph 8, or he knew that the petition of compromise 
went beyond the terms of vakalatmama, anc filed it honestly 
because he believed it to have been signed by defendant, or 
he filed it dishonestly in the interests of Robert Watson & Co. 
It is also a possible theory that the difference in the two documents 
was due to design as a means of subsequently attacking" the 
compromise. 

Now, had he intended to act dishonestly in the interest of Robert 
Watson & Co. there was no necessity for him to get a fresh 
vakalamama specifying the terms of the compromise, for under 
his original vakalatnama of the 1st April 1895, ( Exhibit 0) he had 
authority to file petitions of compromise. The reasonable view is 
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that he made himself acquainted with the terms of the petition of 
compromise and filed it because he believed it to be in order, but he 
is now doing what he oan to support the position taken up by the 
defendant. That the defendant did not cease to trust him is shown 
by the fact that he drafted her written statement in the present suit 
and acted for her in the sult till cited as a witness by the plaintiffs. 


* It is further char that the compromise was part of a policy of 
reconciliation between the parties In 1896, Bhuban Babu, a 
pleader, had beer trying to have disputes amicably settled, and in, 
the following year, the year of the compromise in question, disputes 
fn regard to a large number of villages were settled. A few 
appeals in cases betweén the parties were prosecuted but generally 
speaking there was a settlement of disputes between them. 
Crawford says he was particularly insistent on having the land in 
Suit No, 72 included in the compromise or he would not have 
compromised Suit No. 73., These facts are sufficient answer to the 
argument that it was unlikely that the defendant would have given up 
the land for which she had been and still was fighting Government. 


There is no force in the argument that that part of the contract 


` referred to in paragraph 8 of the petition cannot be enforced as it 


was for a lease of accretions to defendant’s land, whereas in fact 
the land was found’by the Privy Council to be a reformation in 
situ. It is clear the parties contracted for a lease of the land which 
was the subject matier of Suit No. 72. A misdescription of it will 
not affect the contract, especially when Ìt appears that the present 
defendant was claiming the land in Suit No. 72 on the alternative 
plea that it waseeither a reformation tn siiw or an accretion to her 
estate. pi ‘2 

My learned brother has‘dealt with the questions of the terms 
on which the lease was to be given and of the plaintiffs title. On 
these points I have nothing to add. 


A T, N. Appeal dismissed. 


— a 
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Before Mr. Justice N. R, Chatterjea and Mr. Fustice Mullick. 
DHAKESHWAR PROSAD NARAIN SINGH a/ias 


Cmi, 
HARIHAR PROSAD NARAIN SINGH bles 
I 
| oe 
e March, 26. 
ISWARDHARI SINGH AND OTHERS,” Fune, 50, ` 


Bengal Tenancy Act (VIII of 188% secs. y106, 108— Record 4, rights, entry in, 


° correction of—Declaratory suit—Produce-reni,* variation of, according to 
casts and occupation—One swit against all the tenants®in the village, if 
mainiainable—Civil Procedure Code (Act V of 1908) Order 1, Rule 3~Defend- 
ants, foinder of—Court-fee, amount of—Court-Fees Act WII of 1876), section 
28—Revenne-officer, revisional powers of—Powers, of resiricted to tas merits 
of the case—Revenue-ofiicer, if can on revision direct payment. of additional 
Couri-fee. 5 

A sut under sectlon 106 of the Bengal eTenancy Act against all the 
tenants of a village in a body upon one @laint, anc with a couf-fee of 
Rs, 10 only, fora declaration that the entry in the record-of-rights and 
Furd Rewas Bhowli as regards the proprietor's share of the produce-rent 
was wrong, and that the rates of rent payable by the -enants varied accord- 
ing to the occupation and caste to which they belongec, was held ‘not to be 
maintainable. One suit, however, might be instituteé against such of the 
tenants as belonged to the same caste or followed the same occupation; 
and a separate sult ought to have been instituted with res to each cus 
of tenants, and a separate court-fes of Rs. 10 shoull have been paid for 
each such suit, 


Under section 108 of the Bengal Tenancy Act a Revenue-officer specially 
empowered by the Local Government in this behalf has the power of révising any 
order or decision passed under sections 105, 105A, 106 or 107 0€ the Act, 
made by himself or any other Revenuc-officer, and this power js fiot restrict- e 
ed to revision of the decision or order on the megits ; and thus a Refenue- 
officer is competent to set aside an order passed by hita, for non-payment of 
court-fees found requisite on revision of the sald order, and to Ciregt the 6 
payment of additional Court-fees within a prescribed tim». 

Held also, that under section 28 of the Court-feee Act (VIII of 1870) a 
Revenue-officer has the power to direct on revision the payment of court-fee, 
and to order that the plaint bearing insufficient court-fse be properly stamped, 
although no objection was raised as to the same in the lower Const before . 
the Assistant Settlement Officer, 

Chedi Lal v. Kirath Chand (1) followed, 


* Appeal from Appellate Decree No, 1302 of 1912, against the decree of 
F. R. Roe, Esq , Special Judge of Patna, dated the 7th May, 1912, affirming 
that of P. W. Murphy, Esq, Settlement Officer of Patna, dated the goth 
November, 1911. 


(1) (1880) I. L. R. a AIL 682, 


Sune, Qo. 
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Appeal by the Plaintiff. 
Suit for correction of an entry in the Record-of-rights. 


Plaintiff used to realise produce-rents-from about 130 raiyats 
of a village of which he was the proprietor. In the Record-of- 
rights of the ‘village and the Fwrd Rewas Bhowli papers it was 
recorded that was entitled fo half the produce of the land 
by way of rent from each tenante He then brought a suit againste 
all the said tenants of the village under section 106 of the Bengal 
Tenancy Act for correction of the said entry in the settlements 
papers, and for a declaration that the rates of rent payable by the 
tenants vailed according to the occupation and caste to which they 
belonged. A court-fee of Rs. 10 only was paid on the plaint 
for the institution of the „suit. The tenants entered into a 
compromise with the plaintiff, and a compromise-decree was 
passed “by the Assistant Settlement Officer. The matter came up 
before the Settlement Officer, and he upheld the compromise decree 
on the 15th September, 1911. On the 30th November, 1911, the 
Settlemem Officer acting under section 108 of the Bengal Tenancy 
Act, held that the plaintiff ought:to have instituted a separate suit 
against each tenant and to have paid separate court-fees on each, 
andsalthough by Consent of parties the cases of all the tenants’ 
were tried jointly, plaintif ought to pay the same amount of 
court-fee as if he had instituted a separate suit against each 
tenant ; and accordingly sgt aside his previous “order allowing the 
suit,” and‘directed the payment of balance couit-fees within a fixed 
time. è 

O» appealthe learned Special Judge affirmed the’ decision of the 
Settlement, Officer. Against that decision the Plaintiff appealed to 
the High Court. 

Dr. Rask Behory Ghosh and Babu Ambicapada Chowdhury for 
the Appellant. 

Babu Kulwant Sahay for the Respondents, 
= «am C As V 

The judgment of the Court was as follows : 

This appeal arises out of a suit under sectlon 106 of the 
Bengal Tenancy Act. The plaintiff-appellant is the landlord, and 
realises produce-rents from al out 130 raiyats. In the record-of-rights 
of the village, it was recorded that half the produce of the land 
is paid as rept to the landlord. The further incidents of the 
system of produce-rent were recorded in full In a separate Khatian 
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called the Fard Rewas Bhowlt to which reference was made in Civ. 
the Khatlan of each tenant. The plaintif thereupon instituted the 1974 
suit against all the tenants in a body upon one plaint with : bang 
y up paine W E Nak oar Prosad 


court-fee of Rs. ro only, for a declaration thar the rates of rent , 
payable by the tenants varied according to the occupation and lswardhari Singh 
caste to which they belonged (the rates varying from 20 seers to T 
224 seers in a maund). The tenants enterec igto compromise 

with the plaintiff and the Assistant Settlement Officer made a decree 

according to the compromise. The matter camg up before the 

Settlement Officer who by his order dated the 15th September, 

1911, upheld ths compromise and the decree passed by the” 

Assistant Settlement Officer. 5 


Subsequently it appears that the Settlement Officer acting 
under section 108 of the Bengal*Tenancy Act by his order 
dated the goth November, 1911, held that the plaintiff ought 
to have instituted a separate suit “against each tenant foclaim- 
ing to have both his Khatian and tbe Fwrd Rewas Bhowli 
corrected and should have paid separate court-fees cn esch, 
and that even if by consent of paities the suits are tried jointly 
he should pay the same court-fees as if he had instituted a 
sult against each raiyat The Settlement Officer accordingly set 
aside “ the order allowing the sut” and directed the plaintiff to pay 
additional court-fees to the value of Rs. 1,290 within a certain 
time. 

On appeal by the plaintiff, the learned Special Judge upheld 
the order of the Settlement Officer, and the plaintiff has appealed 
to this Court. ; a z 

It is contended on behalf of the appellafit ghat the orger pur- 
ported to be made under section 108 of the Bengal Tenancy, Act à 
by the Settlement Officer could not be properly made under that 
section. 

Under section 108 of the Bengal Tenancy Act, a Revenue-officer 
specially empowered by the Local Government in this behalf has 
the power of revising any order or decision passed under stetozr 
105, 105A, 106 or 107 made by himself or any other Revenue- 
officer, This power is not restricted to revision of the decision or 
order onthe merits, and we are unable to hold that the Revenue 
officer’s order under section 108 was unauthorised. 


The next question is what is the court-fee payable on the 
‘ plaint. It was contended that under Order 1, Rule 3, all the defend- 
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ants could be joined in one suit, That rule runs as follows :~ 
“All persons may be joined as defendants against whom 
any right to relief in respect of or arising out of the same act 
or transaction or series of acts or transactions is alleged to exist, 
whether jojntly, severally or in the alternitive, where if separate 
sults were brought against such persons any common question of 
law or fact woald arise.” The suit instituted by the plaintiff 
was for a declaration tp the effect that the entry in the Ferd 
Rewas that the, proprietor’s share is 20 seers and the tenants’ 
share is 20 seers in the maund was wrong, and in lieu thereof #t 
“be declared that after deduction of costs, the proprietor’s share is 
realised atthe rate of ar seers a maund from the Rajput Mahtawars, 
a1} seers from the Kurmi Mahtawars, 20 sezrs from the 
amlas, 224 seers from the ordinary tenants, and 22 seeis from the 
Rajput tenants besides cedses. As the defendants belong to 
differe castes and follow different occupati.ns, the rents payable 
by the defendants would be different, and although in the Kha- 


tian the rent payable is stated to be one-half, the Furd Rewas 


if the plAintiff's pmyer were granted, would show different rents 
payable by different tenants and the rent-note appended to each 
Khatlan will have to be altered. One suit, however, might be 
insfituted against such of the tenants as belong to the same caste 
or follow the same occupation. For instance, the plaintiff alleged 
that the Rajput Mahtawars pay rent at the rate of 21 seers. If 
there are ten such tenapts, we think one suit might have been 
brought ‘against the ten tenants with a court-fee of ten rupees, 
, because the pame declaratlon would have to be made with respect 
to ab the said ten tenants. We are of opinion, therefore, that 
a separate suit onght to have been instituted with respect to each 
class eof tenants as indicated above. Only one suit appears to have 
been] instituted against all the tenants jointly appmently without 
any objection on the part of the tenants who compromised the 
case with the plaintiff, and the Revenue-officer did not insist upon 
the presentation of a separate plaint in each case, but directed the 
PrineHPto pay a court-fee of Rs, 10 as in a separate case against 
each tenant. In the view we have taken a separate court-fee 
should have been paid for each class of tenants as stated above. 


The last question is whether the Revenue-officer had any power 
to direct the payment of court-fee in revision when no objection was 
raised as to the same in the Court of first instance. We are of opinion 
that he had the power under section 28 of the Court-Fees Act to order 
that the plaint be properly stamped. In the case of Chedi Lal y, 


` 
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Kirath Chand (1), the plaint in a suit bore insufficient court-tee. In 
second appeal it was held by the Full Bench that if a document 
which ought to bear a stamp under the Court-Fees Act has been 
used in the High Court, and the mistake or inadvertence which permit- 
ted {ts reception in a lower Court without being properly stamped 
comes to light in the High Court, any Judge of that Court may under 
section #8 of the Court-Fees Act direct that it shofild be properly 
ftamped. Following the principlé of that decision we hold that the 
Revenue-Officer had the power to order the plainteto be properly 
Stamped. 


The order of the Special Judge and the ordezeof the Revenue-* 


Officer dated the 30th November, 1911, ares accordingly modified 
ag indicated above. If the court-fee as indicated above be not 
paid on or before the rst September, fg14, the sult will stand dis- 
missed. If the court-fee be paid within the -ime aforesaid, the 
compromise decree passed by the ‘Assistant Settlement “Officer 
will stand confirmed We make no order as to costs of this appeal, 
Let the record be sent down at once. 

(1) (1880) I, L. R. 2 All, 682. 


ALN, RC. 
Decree modified. 
s 


ieee a TT . 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustoe 


Newbould. 
AMBIKA CHARAN CHAKRABARTI AND ANOTHER 
v. 
SASITARA DEBI AND ormzRs.* , ° 
Will, construction of—Absolute interest subject te condition, devise devise of —Con- 


dition as to residence, if valid—Indian Succession Act (X of 1865), Secs 82, 

1a1—Civil Procedure Code (Act V of 1908), O. XLI. Rr. 4, 20, 33—Mppeal 

by some of the parties, against pert of the decres—Whole decree, if can 

be reversed. 

Where a will purports to give an absolute interest with a condition that the 
devises should have an interest so long as he resided in the house of the 
testator, the condition is valid under section 141 of the Indian Successo ct. 


Tagere v. Tagore (1); Bhoba v, Peary (2); and Shyama v. Sarup (3) 
referred to. 

* Appeal from Appellate Decree No. 3148 of 1913, against the decree of 
M. Smither, Esq., District Judge of Dacca, dated the 18h August, 1914, 
reversing that of Babu Asutosh Ghose, Subordinate Judge of Dacca, dated the 
Sth July, 1912. 

(1) (1874) L. R 11, A. 387; 14 B. L. R. 60. 

(4) (1897) I. L, R, 24 Cale. 646. (3) (1912) 17 C. W. N, 39- 
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Where the terms of the will indicate that an absolute interest subject to 
a condition, was intended to have granted to a grandson by a daughter, it 
would be wrong to interpret its provisions so as to restrict that interest and 
thus defeat the intention of the testator. K 

If, upon the appeal of some of the plaintiffs, the Court was satisfied that 
the decree®of the primary Court was erroneous and was based upon an in- 
correct interpretation of the will of the original proprietor, the ends of justice 
fequired that theSbenefit of such decision should accrue not merely to the 
plaintiffs appellants before the lower® appellate Court, but also to the other 
plaintiffs, although the latter were aeither parties respondents to the appeal 
nor appellants in an appeal preferred by themselves. . 

Appeal by tha, Defendents, 

Suit for partition of joint property. 

The material facts and arguments appear from the judgment. 

. 

Babu Akshoy Kumer Banerjee for the Appellants. 

Babus Rajendra ChandræGuha and Trailakhya Nath Ghose for 
the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by two of the defendants 
in a suit for partition of joint property. The property originally 
belonged to one Ramlochan Ganguly who made a testamentary 
disposition on thé sth November, 1850. He left three sons—Tarini, 
Guru Charan and Ishan and a grandson by a daughter, named 
Nilmoney. Tarini left two sons—Sasi Kumar and Basanta. The 

plaintiffserespondents are’ the legal representatives of Sasi Kumar. 
The eighth and ninth defendants are the representatives of Basanta. 
The defendants- appellants have acquired the interest of Nilmoney 
in the portion of the eprop:rty in dispute. The substantial ques- 
tion in ‘controversy “between the parties was, whether Nilmoney 
took 8 life interest in the estate of his maternal grandfather, which 
terminated upon his death, or whether he took an absolute interest 
(subject to a condition which was fulfilled by him), which, upon his 
death, passed to his representatives. The Court of first instance deci- 
ded ip favour of the present appellants. Thatdecree was assailed in 
appeal by the plaintiffs who claims by right of inheritance a half share 
of the interest which was vested in Nilmoney during his life 
time. The eighth and ninth defendants, who set up a precisely simi- 
lar claim in the primary Oourt, were not joined as respondents nor 
did they prefer an appeal on their own account. Upon the appeal of 
the plaintiffs, the District Judge has reversed the decision of the Sub- 
ordinate Judge and has made a decree, not only in favour of the 
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appellants before him, but also in favour of the two defendants who 
were not parties to that appeal. On the present appeal, the decree of 
the District Judge has been assailed on two grounds, namely, firs/, 
that it was not competent to him to vary the decree of the Court of 
first instance in favour of persons who were neither appeflants nor 


respondents before him ; and, second¥’, that upon a thue construc-, 


tion of the will of the original proprietor, he should have affirmed 
the decision of the Subordinate Judge. R 


e As regards the first ground, it is plain, that disither Rule 4 nor 
Rule 20 of Order 41 of the Code is of any assistance to the respond- 
ents. Rule 4 is in these terms: Where there arg © more plaintiffs or 
more defendants than one ina suit and the decree appealed from 
proceeds on any ground common to all the plaintiffs or to all the 
defendants, any one of the plaintiffs of of the defendants may 
appeal from the whole decree, and therepon the appellate Court may 
reverse or vary the decree in favour of all the plain-ifts or defendants, 
as the case may be.” Consequently, to justify the application of this 
Rule, it is essential that the appeal should have been preferred ‘against 
the whole decree. In the case before us, the decree of the Court of 
first instance was assailed by the plaintiffs alone, and only to the 
extent that they were prejudicially affected theredy., Rule 20 is th 
these terms: “ Where it appears to the Court at the hearing that any 
person who was a party to the suit in the Court from whose decree 
the appeal is preferred, but who has not been made a party, to the 
appeal, is interested in the result of the appeal, the Oouit may 
adjourn the hearing to a future date to be fixed by the Court =. 
directs that such person be made a respondent.” 


This Rule has obviously uo application to ‘this case, and, a 
District Judge did not take action under it. 

Rule 33, however, is expressed in much wide terms as follows: 
“The appellate Court shall have power to pass any decree and make 


any order which ought to have been passed or made and to pass 


or make such further or other decree or order as the casemmay 
require, and this power may be exercised by the Court notwith- 
standing that the appeal is as to part only of the decree and may 
be exercised in favour of all or any of the respcndents or parties, 
although such respondents or paities may not have filed any 
appeal or objection.” For the application of this Rule, conse- 
quently, it is not essential that the appeal should be directed 
against the entire deciee; nor need the order be made in favour of 


bersons who are parties to the appeal or bave filed objections in the 
r e 
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Court below, In the case before us the plaintiffs as the represen- 
tatives of Sasi Kumar and the eighth and ninth defendants as the 
representatives of Basanta were in an identical position with regard 
to the estate of Nilmoney; in other words, if the confention prevail- 
ed that Nilmoney had an interest terminable with his life, that 
interest would vest, after his death, equally in the representatives 
‘of Sasi Kumar nd Basant. Consequently, if upon the appeal of 
the plaintiffs, the Court vas satisfed that the decree of the priman 
Court was erroneous and was based upon an incorrect interpretation 
of the will of the original proprietor, the ends of justice required that 


* the benefit of swch decision should accrus not merely to the 


plaintiffs appellants before the lower appellate Court, but also to 
the representatives of Basanta, although the latter were neither 
paties respondents to the gppeal nor appellants in an appeal 
preferred by themselves. The first ground upon which the decree 
of the District Judge is assailed cannot consequently be supported. 


As regards the second ground, the validity of the respective 
contentions of the pailies must be tested with reference to the 
terms of the will. On behalf of the representatives of Basanta, It 
has bzen argued that Nilmoney had nothing beyond a nght of 
residence in a portion of the property of his maternal grandfather. 
On behalf of the plaintiffs respondents a higher status hus been 
conceded to him; and it has been contended that he took a life 
roterest in the estate of his maternal grandfather, which terminated 
on his death. In opposition to these contentions, the appellants 
have argued that Nilmoney was given an absolute interest subject to 

a condition „namely, that he should have an interest so long as he 
resided in the house af his maternal giandfather under section 82 of 

the Indian Succession Act, it is plain that where property is 
bequethed to any person, he is entitled to the whole interest of 
the testator therein, unless it appears from the will that only a 
restricted interest was intended for him, prima facit, Nilmoney 
had an absolute interest. The question 1s, whether he took, as is 


wargugd by the appellants, an absolute interest subject to a condition, 


or whether, as is argued by the plaintiffs respondents, he took a life 
interest. The terms of the will are by no means free from 
ambiguity as is indicated by the fact that the Courts below have 
taken divergent views upon this the most material point in the case. 
After anxious ‘consideration of the arguments addressed to us on 
both sides, we have arrived at the conclusion that the view taken by 
the Subordinate Judge is correct. In our opinion, the intention 
of the testator was to give an absolute interest to Nilmoney, his ® 
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grandson by daughter, who lived with him and was brought up by Civin, 
him, It is plain that he intended to make a provision for him; but he Wa 
insisted as was not unnatural, that his grandson should reside in his 
house. This was imposed as a condition, and not as an indication that = 
the interest created was a life-estate. It would further be an tfhreason- Sasitara Debi. 
able interpretation of all the provisions of the will to hold that the  Mookerjer, Fe 
testator intended to enforce the coydition of residehce even after : =— 
thé death of Nilmoney. The condition was perfectly legal under sec- 
tion rat of the Indian Succession Act [ Tagore v. Tag@e (1), Bhob, 
v. Peary (2), Shyama v. Sarep (3)]; and it was fulfilled by 
Nilmoney, because there is no dispute that, during kis lifetime, he 
continued to reside in the dwelling-house of his maternal grand- 
father, The result was that, upon his death, his interest passed 
to his representatives and has now vested? not in the respondents but 
in the appellants. 6 


. 

Reference has finally been made to the observations of their 
Lordships of the Judicial Committee in the case of Shamsul v. 
Sewakram (4) ; and it has been argued that as there is a presumption 
that a Hindu does not desire that any portion of his property 
should pass beyond his own family, every effort should be made 
to avoid a contrary result. That, however, is not an inflexible 
guiding principle of universal application; as is made manifest by con- 
trasting the decislons in Swrajmoni v. Rabi Nath (5) and Radhaprosad 
v. Ranimoni (6). Where, as here, the terms of the will indicate that 
an absolute interest, subject to a condition, was intended to be granted 
to a grandson by a daughter, it would be wrong to interprat its 
provisions so as to restrict that interest and thus defeat the intentlgn 
of the testator. er 

The result is that this appeal is allowed, the decree of the Djs- . 
tiict Judge set aside and that of the Court of first instance restored. * 

In view, however, of the obscurity in the terms of the will, which 
-° justifies a contest, we direct that each party pay his costs both here 
and in the Oourt of appeal below. F 


~w O 


1915. 
Namrud 
Ambika Charan 


A. T. N. 
Appeal allowed. 


(1) (1874) L. R. 11. A. 587; 14 B. L R. 6o. 

(a) (1897) I. L. R, 24 Calc 646. (3) (1912) 17 C. W, N. 39. 
(4) (1874) L. R. a L A. 7 (14), 14 B. L. R.2235; 22 W. R. 409, 
(5) (1907) L, R 35 1, A. t7; I. L. R. go All, 84. 

(6) (1908, L R35 1. A t18; I L. R. 35 Cale. 896 
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Before Mr. Fusiice Sharfuddin and Mr. Fustice Come 
BENI SINGH 


a 


. -BARHAMDEO SINGH.” 


, Indian Limstatiog Act (IX of 10054, Secs 5, 14, Sch I, Art, 181—Section 14, 1f- 
applies to appoals—Sufficient cause, if any, to sawe linutation—Code of 
Ciil Procedure (Act Peof 1908), O. 44, t. § cl (2)—Mortgage—decree niti — 
Decree absolute, application for-—Limitation 
Plaintiff preferred an appeal to the High Court against an order of remand 

pas-ed by the lowe® appellate Court. The proceeding, however, continued inthe 
first Court during the pendency of the appeal in the High Court, which was 
subsequently dismissed. The Court of first instance having in the meantime 
dismissed the suit, plaintiff preferred an appeal to the lower appellate Court 
more than thirty days (the peræd allowed by law) after the disposal of the suit, 
but within thirty days from ipe date of dismissal of the appeal by the High 
Court: 


Held, that the appeal to the lower appellate Court was barred by limitation, 
and limitation was not saved by section 14 of the Limitation Act inasmuch as 
that section has no application to appeals, and the case did not come also 
within section 5 of the Act 
e Anapplication under order 34, rule 5, cl. (2) of the Code of Civil Procedure 
is an applicatog which comes within the scope of article 18: of the first 
achedule of the Limstation Act. 

Madhab Moni Dasi v. Pamela Lambert (1) not iollowed. 


Batuk Nath v. Musamm@at Hunni Dei (2) and Abdul Majid v. Fawahir Lal 
(3) followed. 


MadkBingani Dari v, Lambert (1) and Amlook Chand Parrack v. Sarat 
Chander Mukerjes (4)irqferred to, 

Kylasa Goundan y. Ramasami Ayyan (5), Puran Chandy. Roy Radha 
Kishen (6) and Dwarka Nath Misser v. Barinda Nath Misser (7) distinguished. | 


Appeal by the Defendant. 


Application under O. 34, r. 3, cl. (a) of the Code of Civil 
Procedure to make a decree passed on a mortgage, absolute, 


“h Appeal from Appellate Order No, 464 of 1912, against the order of Babu 
Lal Behari Bhaduri, Subordinate Judge at Muzaffarpur, dated the 4th December, 
1911, reversing that of Babu Amrita Lal Palit, Munsiff at Motihari, dated 
the 19th September, 1910, 

(1) (1910) 1a C. L, J. 328; I. L. R. 37 Cale, 796. 

(2) (1914) 19 C L. J. 374; 18 C. W. N. 740. (3) (1914) I. L R, 36 AlL 350 

14) (1911) I. L. R. 38 Cak, 913. (5) (1881) I. L. R. 4 Mad 172., 
(6) (1891) I L. R, 19 Cale. 192 (7) (1895) I. L. R. 22 Calc. 425 
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The material facts will appear sufficiently from the judgment 
of Coxe J. 


Babus Mahendra Nath Ray and Siva Nandan Rey for the 
Appellant. 4 


Dr. Dwurka Nath Aliter for the Respondent, . 


. 
nn CAV 


“The following judgments were deflvered i. 


Coxe j.—The plaintiff respondent in this app@al obtained a 
decree on a mortgage on the 28th July, 1905. The date fixed foi 
payment was the 28th January, 1906. On the 31st May, 1909, he 
applied, as the Courts below describe it, to “make the d cree 
absolute and bis application was granted the same day. The 
defendant appealed, and the appeal wag, decreed and the case 
remanded to the Court of first Instance ọn the 7th March, rgto. 
An appeal was preferred to this Court against the order of remand 
probably about June, 1910. The proceeding, however, continued 
in the first Court and was disposed of on the 19th September, 1910. 
The Court of first instance held that the application to make the 
deoree absolute was barred by article 181 of the schedule to the 
Limitation Act. On the 21st April, 1911, this Court dismissed the. 
appeal against the order of the 7th March, 1910, and tn the 16th 
May, 1911, the plaintiff appealed to the lower appellate Court against 
the order of the roth September, ryto. The appeal was decreed 
and the defendant has appealed to this Court. ° ° 


It is contended on his behalf, firefly, that the appeal | to the 
lower appellate Court was barred by limitation, and, sedbmdly, that 
the application of May, 1909, was barred by ertjcle 181 of th» 
schedule to the Limitation Act. It appears to me that the appeal 
must succeed on both grounds. ki 


With regard to the first point, the Subordinate Judge hag held 
that limitation is saved by section 14 of the Act. That section, 
however, has no application to appeals, nor do J think that the case 
comes within section 5. Weare informed that the plaintiff protested 
against the continuance of the proceedings in the Court of first 
instance after the presentation of his appeal to this Court. But the 
fact that this protest was overruled should have warned him that 
the lower appellate Court also might take a similar view; and he 
ought, therefore, in my opinion, lo have presented his appeal 
against the order of the 19th September, 1910, within the period 
gllowed by law. 
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On the second point, the Judge has held that article 181 does: 
not apply to an application under section 89 of Act IV of 1882, and 
relies on the case of Madhab Moni Dasi v- Pamela Lambert, (1) as 
authority for holding that there is no limitation for such an applica- 
tion. This view evidently cannot be sustained. Inthe first place, 
in May, ‘1909, when this application was presented, section 89 of the 


. Transfer of Property Act had Been repealed. In the second place, 


the decision that there is no linftation to such an application cgn 
no longer be regarded as good law, having regard to the decisions 
in Batuk Nath v. Musammar Munni Dei (2) and Abdul Afayid y. 


« Jawahir Lal (3) 


It remains to deelde whether an application under order XXXIV, 
rule 5, clause 3, comes within the scope of article 181. On this 
point there appears to be some difference of opinion, one Bench of 
this Court in the case of *Mashab Moni Dasi v. Lambert (1) having 
thought that it does not so°come; while another Bench in the case 
of Amlook Chand Parraok v. Sarai Ohandra MJukeryee (4) having 
thought that it does, though neither judgment can be regarded asa 
definité decision on the point. 


It appears to me that the question turns on the point whether 
the application relates to action which the Court ought to take of its 
own motion wifether the party applies or not. In the case of 
Kaylasa Goundin v, Ramasawi Ayyax (5) which was a 
case of the delivery of a certificate of sale to a purchaser, the Court 
observed, “The proVisions of Limitation Act relating to 
applications, though in their terms doubtless most extensive, must 
be held ib apply to applications for the exercise, by the authority to 
which the application ig addressed, of powers which it would not 
be bound to exercige without such application, and not to applications 
to the Court to do what it has no discretion to refuse, nor 
to applications for the exercise of functions of a ministeilal 
character” and in the case of Balaji v. Kashaba (6), it was 
held that if any act imposes on a Court a duly to do an act 
“which duty is in no sense conditional on an application being 
made for the purpose,’ the Limitation Act has no application. 
The matter was considered in the Full Bench case of Puran 
Chand v. Roy Radha Kishex (7), which was a case of an appli- 

(1) (1910) 12 C, L. J. 328; L L. R. 37 Cale, 796. 

(2) (1914! 19 C. L. J. 5745 18 C. W. N. 740. 


(3) (1914) 1. LR. 36 All. 350 
(4) (1911) I. L. R. 38 Cale, 913 (5) (1881) I L. R. 4 Mad 172. 


(6) (1906) I. L. R, go Bom. 415 (7) (1891) L L R tg Vale. 13a ° 


e 
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cation to ascertain mesne profits, and there itewas stated “The 
same principle was laid down in the case af Xylasa Gowndan 
v. Ramasamt dAyyan (1) and Vithal Fanurdun v. Vithosirav 
Putlajirav (9 in which it was held that to make the provisions 
of article 178 applicable, the application must be of such a nature 
that the Court would not be bound to exercise the poweig 
desired by the applicant without such an applicatign being made. 
There are numerous sections in? the Code which direct that for 
certain relief an application must be made; but there is nothing in 
éhe Code compelling a person having the conduct of a pending suit 
to make formal applications from time to time asking the Court toe 
proceed to judgment. The form of procedyre and the manner 
of dealing with suits is amply provided for by the Code. In the 
present case, so far as we can see, tha Qourt was bound on the 
oral application of appellant’s pleader,*indeed without any such 
application at all, to fix a date for the first hearing of the ‘Inquiry 
and after hearing the parties and fixing such issues as might be 
necessary for the disposal of the subject-matter in dispute to proceed 
with it as if it were dealing with a case based on a plaint.” The 
principle laid down in this case was followed in the case of Dwarka 
Nath Misser v. Barinda Nath Mister (3) which related to an appli- 
cation for effecting a partition in accordance with a prelimirfary 
decree. 


A Court is bound in my opinion to dispose of a pending suit, 
whether any application is made to it ar not In a pase, for 
instance, of the assessment of mesne profits or af effecting a peti- 
tion, the Court can of course adjourn the case under order XVII, 
rule 1, but otherwise must proceed with the case and dispose ®of it, 
whether any application is made to it or not. “This duty seems to 
have been neglected in the case of Dwaika Nath Miser v. 
Barinda Nath Misser (3) above cited; but che proceedings in 
that case sezm to me to have been wholly irregular, But un- 
der order XXXIV, rule 5, the Court, not only is not bound 
to proceed with the case, but cannot do so unless an application is 
made to it. The parties are at perfect liberty to drop the proceed- 
ings, and if the plaintiff prefers not to make an application, the 
Court has no jurisdiction to direct a sale. This consideration 
seems to me {to distinguish a case of this nature from the cases 
I have cited above, and I think, therefore, that the application 


(1) (1881) I. L. R. 4 Mad 172. (a) (1882) I. L. R. 6 Bom, 586, 
(3) (1895) I. L. R. aa Cale. 425. 
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Cu, mentioned in order XXXIV, rules, clause 2, is an application 
1918. which comes rithin the scope of article 181. 
ated 
Peni Singh l I would, therefore, decree the appeal and dismiss the spite 
is tion with costs of all Courts. h ° 
Barhamdeo Singh. 
PI Sharfuddin J.—I agree. 
pend A. N. R C, A Appeal allowed. 
. e conan 
. . 
Before Sir Asutosh Mookerjee, Kaighi, fudge, and Mr. fustice 
Newbould. . 
Civit. : KAMAKSHA BASINI CHOWDHURANI 
1915. i v. 
Verch, 96, JAGAT SUNDARI CHOWDHURANI.* 


Appeal—Guardians and Wards “Act (FIL of 1890), See.*47, d. (g) F oint 
guardians—Remeval of ome Bf the guardians for indefinite period— 
Application for letters of administration by one of the guardians, if and 
when ground for removal—Ordsr made without enquiry, if valid. 

On the+15th September, an order was made, by which one of the joint 
guardians appointed under the Guardians and Wards Act, was permitted 
-to manage the minor's estate slhgiy, until the disposal of the application 
r |ptters of administration made by the other guardian. Subsequently, 
on the 1gth November, another order was made which ran as follows: 

“ Put up after disposal of the application for Letters of Administration Case. 

Order regarding the management of the estate by the petitioner on the roth 

September will remain for the present .” 

Held, that an appeal against the orders was maintainable under clause (g) 
of section 47 g the Guardians and Wards Act. 

i That, as theorders were made without any enquiry into the truth or other- 

wise of the respective allegatfons of the guardians, they were not valid. 

e An grder removing a guardian on the ground that letters of administra- 
tion were applied for, should not be made without some enquiry into the 
allegations made. 

Appeal by the Objector. 


Application for removal of one of the joint guardians by the 
dber. ` 

The material facts and arguments appear from the judgment. 

Babu Taruck Chaunder Chuckerbaity for the Appellant, 

Babu Mukund Nath Roy for the Respondent. 


+ Appeal from Order No 535 of 1913, against the orders of J D. Cargill, 
Esq., District Judge of Mymensingh, dated the 15th September and 19th 
November, 1913. ° 
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The judgment of the Court was deliverd by 


Mookerjee J.—This appeal is directed against two orders 
passed under éhe Guardians and Wards Act, 1890. On the 31st August 
1913, two ladies, who were the widows of one Kalikumar Sen Chow- 
dbury, and are the appellant and the respondent respectively in this 
appeal, were appointed joint guardfins of the pergpn and property 
pfan infant Hemendra Nath Seh Chowdhury who had been taken 
in adoption by the respondent. The two guardians could not long 
ectin harmony, and not many months had elapSed when on the 
16th June, 1913, the respondent applied to the District Judge fo, 
removal of the co-widow from the office of joint guardians. The 
application was promptly opposed. On the” 30th August, 1913, the 
respondent brought to the notice of the District Judge that the 
appellant had made an application efor letters of administration 
to the estate of the father of the infapt with a copy of an-alleged 
will and urged that thereby she had acted in a manner which dis- 
qualified her from holding the office of guardian. The District 
Judge thereupon, on the 15th September, 1913, made the, following 
order: “The elder widow ıs permitted to manage the minor’s estate 
singly, until the disposal of the case for the next three months.” 
On the sgth November another order to the following effect ewas 
recorded: “ Put up after disposal of the Letters*of Administration 
Case. Order regarding the management of the estate by the 
petitioner on the 15th September will remain for the present.” This 
appeal is directed against the orders of the 15th Septêmber and 
19th November. 


, . 
On behalf of the respondent, a preliminary objecfion hag been 


taken that the appeal is incompetent. In afswer it has been argued 
by the appellant thatthe appeal is competent under clauses (f), (g) and 
(1) of section 47 of the Guardians and Wards Act. In our opinion, it 
is plain that the appeal 1s competent under clanse (g). The eal 
effect of the orders in question is to remove the appellant from 
the office of guardian of person and property of the infant, for the 
order of the 19th November {is to remain in operation for an we 
definite length of time. It may also be plausibly contended that 
the case is covered by clause (f). Butit is not necessary, for our 
present purpose, to determine whether clause (f) or (i) is also appli- 
cable to the case. 


As regards the merits we are of opinion thar the orders cannot 
be sustained, as they were made without any enquiry into the 
truth or otherwise of the lespective allegatians of the guardian 
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On behalf ofthe repondent, tho view has been pressed upon us 
that as the appellant has made an application for Letters of Admi- 
nistration to the estate on her husband on the basis of an alleged 
will, she has become hostile to the infant and is codsequently no 
longer ft te continue as guardian of his property. No information, 
however, is available as to the terms of the will and we are unable 
oh the materials? before us to say that the conduct imputed to the 
appellant is of such a description as necessarily disqualifies her fo1” 
the office of guardian. Itis plain that an order of this description 
should not be made without some enquiry into the allegations made.” 
‘Tt is also obvious shat the matter should not remain in abeyance 
till the disposal of the ketters of Administration Case, which, it is 
not improbable, may continue for some length of time. It is 
desirable that the question of ‘guardianship should be settled as 
early as practicable. z 

The result ig that this appeal is allowed and the orders of the 
15th September and :9th November set aside. The case will be 
remitted to the District Judge in order that he may enquire into the 


allegations made in the application of the 6th June, 1913, and detzr- ' 


mine, upon evidence to be adduced by both parties, whether the 
appellant should be removed from the office of guardian. In the 
examination of thik question, her couduct as applicant in the Letters 
of Administration Case will necessarily have to be taken into account. 
There will be no order as to the costs’ of this appeal. 


A. TM. 
Appeal allowed: case remanded. 


` 





* a 


Before Mr. Justice NM R. Chatterjeaand Mr Justice Greaves. 
s 
NANDA KUMAR BARUA 


v. 
NABIN OHANDRA BARUA AND OTHERS.* 
Appeaiance—Party present in Court, asking for postponement—Dismissal for 
default—Ciril Procedure Code (Act V of 1908), O. XLI, R 17. 
The mere presence of the appellant in the Court-roum on the day of hearing 


and his having asked the Court for time to get his pleader, do not copstrtate 
appearance of the appellant within the meaning ot order XLI, R. 17 of the 


Code of Civil Procedure. 

Appeal by the Plaintiff. 

The material facts and arguments appear from the judgment. 

* Appeal from Order No 469 of 1910 with Rule No 36 of 1911, against 
the order of W S. Coutts, Esq., District Judge of Chittagong, dated the rst 
July, 1910, 


VoL. XXIL] HIGH COURT. ` 


Babu Piobodh Chandru Das for the Appellant. , 

Babu Khitish Chandra Sen for the Respondents. 

The judgment of the Court was as follows : 

This appeal arises out of an application under Order XLI Rule 
1g of the Civil Procedure Code for re-admission of an appeal dis- 
missed for default. A preliminary objection haf been taken on 
behalf of the respondents that no appeal lieg in this Court as the 

“appeal was not dismissed under Order XLI Rule 17. The whole 
question is whether there was appearance of the appellant within 


the meaning of Order XLI Rule 17, Civil ProcedureCode. It appears ° 


that 13th of June, 1910 was fixed for the hearing of the appeal. The 
,a@ppellant’s pleader was ill that day and did not appear in Court. The 
appellant happened to be present in Ceurt and, on the. case having 
been called on, he asked for time to gef his pleader. This was dis- 
allowed and the appeal was dismissed without hearmng. Thereupon, on 
the rst of July, 1910, the appellant made an application under Oider 
XLI Rule 17 and that application was dismissed by the learned 
District Judge on the ground that the appellant had appeared in 
the case and that the application, therefore, could not come within 
the scope of Order XLI Rule 19. No doubt the appellant was 
present in Court, But he had engaged a pleader tẹ appear at the 
hearing and argue the appeal for him presumably because he 
himself could not do so. We are of opinion that the mere presence 
of the appellant in the Court room on the day of hearing and his 
having asked the Court for time to get his pleader did not con- 
stitute appearance of the appellant within the mearing ofthe Civil 
Procedure Code. The Court at once dismissed the appeal without 
any hearing and apparently acted under Order API Rule 17. Under 
the circumstances, we think that the order of the lower Court dated 
the 1st of July rg10 should be set aside and the appeal re-admitted 
But this must be upon the appellant depositing in the lower appellate 
Court within one month of the arrival of the record in the said 
Court, (if not already deposited by him’ the costs he was directed 


to pay by the Judge on the 13th of June, rọra. In default, the ~ 


appeal will stand dismissed with costs. Coats of this appeal will 
abide the result, the hearing-fee being assessed at two gold mohurs 


It 1g not necessary to pass any order ın the Rule 


AT, Ma ; 
Case sent back. 
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Before Mr. Fustice Miira. 


GOPI NATH CHONGDAR 
D. š 
SHAIK ABDUL GAFUR AND OTHERS.” 


s 
Lease—Lease creaicd before 1882—Six months notice—Bengali year— British 
e Calendar. 


Six months’ notice to quit in cases®of tenancy created before the paasing pi 
the Transfer of Property A%t, should, according to the practice In this country,” 
be calculated accofMliag to the Bengali Calendar. 


Appeal by the Plaintiff. 
© 
Suit for ejectmeng. 


e 


The tenancy was created before the passing of the Transfer of 
Property Act. The question ‘vas whether a notice to quit served on 
the 3oth Aswin 1308 (corresponding to 16th October, 1901) requiring 
the lessee to quit after the goth Chalt, 1308 (corresponding to 13th 
April, 1902) was sufficient. The primary Court held that it was sufti- 
cient but on appeal 1t was held that six months should be calculated 
according to the British Calendar. 


Babus Baidyanath Datiand Nagendra Nath Mitra (Jr) for the 
Appellant. 

Mauloi Mahomed Fumff, Babus Mahendra Nath Ray and Krishn1 
Prasad Sarbadhicary for the Respondents. 

The judgment of the Court was delivered by 


Mitra J.—This is an appeal in an action for ejectment on the 
ground of service of notice to quit. The tenancy was admittedly 
cieated before the passing of the Transfer of Property Act, 1882 and 
it is conceded before me that that Act has no operation as regards the 
rights of the parties. 

The notice was served, I take it upon the findings, on the 3oth 
Aswin, 1308=16th October 1901. It required the tenants to quit 
after the 30th Chait, 1308 = 13th April, 1902. lf we calculate accord- 
a ing to the current Bengali Oalendar, the notice was one to quit after 
7 the expiry of six months and after the end of the year of tenancy, 

Since the decision of this Court in the case of Kishori Mohun 
Roy Chowdhry v. Nund Kumar Ghosai (1) it bas been the 

* Appeal from Appellate Decree No. 1754 of 1903, against the decree of 
Babu Akshay Kumar Bose, Subordinate Judge, and Court, at Hooghly, dated 
the ath May 1903, reversing that of Babu Purna Chandra Dey, Munsiff of 
Howrah, and Court, dated the agth November, 1903. 

(3) (1897) I, L R, 24 Cak, 720, 


. 
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practice in the country to cause notices to quit to be served in the 
month of Aswin, the notice requiring the tenants to quit at the end 
of Chaitra following, as six months intervene between 30th Aswin 
and 3oth Ohait. e In the present case, however, the Subordinate Judge 
has, in calculating the period of six months, adopted the Gregorian 
year, or speaking more accurately the English Calendar. 


There is no Statute, Act or Regiflation with refegence to notices 


lo,quit in cases of tenancy created b@fore the passing of the Tuansfer 
of Property Act. The General Clauses Acts of 1868 and 1887 and 
1847 (L0.) do not touch the question before m&, as the terms 
“month” and “year” as there defined relate to words used in 
Statutes or Acts. The decision in Kishort ohun Roy v. Nund 
Kumar Ghosal (1) does not lay down any positive rule of law, 
It merely indicates what equity and gqod conscience would dictate. 
Under such circumstances I think the lower appellate Oourt is wrong 
in making the calculation of six months according tothe English 
Calendar, The six months should according to the practice In this 
country be calculated according to the Bengali Calendar with which 
the people are familiar. There is nothing inequitable or unjust in the 
calculation of months according to the Bengali Oalendar. The 
decision of the lower appellate Court should therefore be reversed 
and the case remitted to that Court for consideration of the othtr 
points raised, The appellant will be entitled to his costs of this appeal. 
‘The other costs will be dealt with by the lower appellate Court. 


AT N, Appeal allowed: Case remanded. 
[No appeal under clause 15 of the Letters Patent was preferred 
against this judgment—Rep.]. r 
(1) (1897) I. L- R. 24 Calc. 720. . 


Before Mr. Justice Mura and Mr. Fustice Geidt. ° 
HARIDAS TANTI 
v. 
UPENDRA NARAIN SHAHA." 

Tease of tank—Tenancy commenced before 1B8a—Transfer of Property Act (IV of 
1882) Sec. 106—Notice—Bengali year—-Permanency of lease, presumbtion of” 
—Long possession, succession and transfer—Sale ceitificate, recital ia, as to 
permanency of lease—Lessor no party—.ldmisubility tn evidence—Evidence 
Act of 1872), ase r3—Transaction, creating right, 

Section 105 of the Transfer of Property Act is not applicable to the 
cave of a tenancy which commenced before that Act came into operation. 


* Appeal from Appellate Decreo No. 477 of tgaj, against the decree uf 
Babu Purna Chandra Banerjee, Subordinate Judge, 3rd Court, at Hooghly, 
dated the 7th December, 1903, reversing that of Babu Purna Chandra Dey, 
Munsiff, and Cout, at Howrah, dated the 21st May, 1903. 
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Where the tenancy is regulated by the Bengali year, six months’ notice 
according to the Bengali year (and not according to the British Calendar, 
is sufficient. 


The long possession of a tenant, succession and transfer of an interest In 8 
tank, may give mse to the inference that the holding is permanent, 

Nidhu y Nistarinee (1) followed. 

The recognition of the permanency of the holding in a sale certificate which 
ip the ongin of the lessee’s title, though the lessor was no party to the swt 
ın the execution of the decreein whidh the sale was held, is a relevant fact 
as having taken place in th transaction by which the transfer was effected 
and its value is all the greater if the sale took place more than 50 yeap 
before the sult for eyectment was brought andif no attempt was made by 
the lessor during thes long period to challenge the accuracy of the descrip- 
tion of the leasehold praperty given in the sale certificate. 

Appeal by the Defendant. 

Suit for ejectment. 7 ° 

The defences were, firs/ly, that the notice to quit was not 
sufficient as the six months according to the British Calendar did 
not Intervene between the date of the notice and the end of the 
year when he was required to give up possession, and, secondly, 
that the” defendant had a permanent mawrast right to the tanks 
which weie the subject-matter of the litigation. 

The Munsiff dismissed the suit upholding both the contentions 
of the defendant ; but the Subordinate Judge on appeal reversed 
that decision and the defendant therefore appealed to the High 
Court, 

Babu; Mahendra Nosh Ray and Krishna Prosad Sarbadhicani 
for the Appellant. 

Babu Alxjmadhab Bose for the Respondent. 

‘Fhe judgment of thg Court was delivered by ~ 


Geldt J.—In this suit for ejectment the defendant set up two 
deferftes, first, that the notice served upon him to quit was not 
sufficient and secondly that he had a permanent wawrasi right to 
the tanks which were the subject-matter of this litigation. 


The Munsiff dismissed the sult upholding both the contentions 
«pt the defendant ; but the Subordinate Judge on appeal has reversed 


the Munsrff’s decision, and the defendant therefore appeals to this 
Court. 


‘The sufficiency of the notice given to the defendant was chal- 
lenged on the giound that six months according to the British 
Calenda: did not inteivene between the date of the notice and the 


(1) (1874) 21 W R 386 
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end of the year when he was required to give up possession and the Civie 
question that arises is whether the sıx months should be calculated 1906. 
according to the Bengali or according to the British Calendar. Haridas Tanti 
The tenancy commenced before the Transfer of Property Act came . 


into operation and section 106 of that Act does not apply, and we Upendra Naran 
therefore have to decide the case according to the principles cf Geidt, F 
equity, justice and good conscience. It seems to us that where 
the tenancy is regulated by the Bengali yeay it would be inequit- 
able to the parties to compel them to take notice of the British 
Galendar as that by which notices in the moffusil should be regulat- 
ed. We, therefore, are of opinion that the Suhprdinate Judge’s * 
decision on this point 18 correct and that thg six months notice 
according to the Bengali Calendar was sufficient. 





With regard to the merits the, Subordinate Judge has 
found that the defendant has no permanent interest in the subject- 
matter of this litigation and the manner in which he has expressed 
that finding has given mse to some discussion as to what his real 
meaning was. What the Subordinate Judge says is this :-—“ That 
the mere fact that the tenant has been in possession for 500r 60 È 
years and that he and his ancestors have been recognized by the 
landlord as tenants after a transfer or succession and no attempt 
was made to eject or enhance the rent of thé tenant cannot 
justify a legal presumption of the permanency of the holding ”. 


On the part of the appellant It is uged thar what the Sukordinate 
Judge means was that on the facts mentioned fo him it was not 
open to him in law to draw the inference that the holing was a . 
permanent one. On the side of the respondent on the other hand 
the meaning imputed to this passage ts that on a consideration of 
the facts mentioned the Subordinate Judge refused to draw the ° 
mference that the holding was a permanent one. 


Now the circumstances which the Subordinate Judge bas men- 
tioned are certainly evidence from which it was open tu him to 
draw the inference that the holding was of a permanent character = 
and in his judgment he has not discussed the probative force of 
those facts, and we are therefore of opinion that what the Sub- 
ordinate Judge meant was that it was not open to him to draw 
the inference that the holding was a permanent one. If this is 
what he m.ans he was certainly wrong. The long possession of 
the tenant, succession and transfer may give rise to the inference 
that the holding was permanent and this was recognised long ago 


CiviL. 
1906. 
—_ 
Haridas Tanti 
.. 4 
Upendra Narain 


Geidt, F. 
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in the case of Nidhee Kristo Bose v. Nisfarinee Dosse (1), in which it 
was laid down that the frequent transfer of an interest in a tank 
without any change in the terms of the holding or in the amount 
ot rent paid extending over more than 60 years was held to prove 
that the interest was a permanent and transferable one. 

We would further point out that the Subordinate Judge has not 
taken into consideration another strong piece of evidence in favour 
of the defendant, namely, that the sale certificate which is the 
origin of the defendant’s title expressly declares that the holding 
18 a maurasi Yama. He has indeed directed his attention to this 
“sale certificate, bu only with the object of pointing out that as tho 
landlord was not shoyn to be a party tothe case in the execu- 
tlon of the decree in which the sale was held, the landlord can- 
not be bound by that descripyon ; but even if the landlord were 
not a party to that suit the recognition of the permanency of 
the holding would be a relevant fact as having taken place in the 
transaction by which the transfer was effected, and its value is all 
the greater from the fact that the sale took place more than 50 years 
ago and during the long period that has since elapsed no attempt 
has apparently been made by the landlord to challenge the accuracy 
of the description of the holding given in the sale certificate, 

“We are therefore of opinion that the Subordinate Judge has not 
considered the evidence that exists on the record in favour of the 
case set up by the defendant. The decree of the lower appellate 
Court is accordingly set agide and the case must be remanded in 
order thal he may try the appeal with reference to the observations 


a made abo 
The costs of this appeal will abide the result. 
AT) Me 7° Appeal allowed : Case remanded. 
e (1) (1874) 21 W.R. 386. 





Before Sir Anosh Mookerjes, Knight, Judge, and Mr. F ustios Roe. 
RAJ BEHARI NATH AND ANOTHER 


v. 
KAILAS CHANDRA DUTT.? 

Byectment—Notice to quit—~Six months' notice— Notice ending with Bengali 
year—Bengali Calendar—' Local usage’—Transfer of Property Act (IV af 
1882), Sec. 106. 

Where the terms of a lease governed by the Transfer of Property Act 
showed that there was an implied contract that the tenancy would be held 


' Appeal from Appellate Decree Nu. 462 of 191), against the decree of 

Babu Mohim Chun Chuckerbutty, Subordinate Judge of Dacca, dated the 

27th September, 1913, reversing that of Babu Kunja Behari Biswas, Munsiff of 
unsigunj, dated the ioth March, 1913 


baad . 
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from year to year according to the Bengali Calendar, the rent was payable 
in instalments on certain specified dates which were the last days of month» of 


the Bengali year . 3 
Held, that the parties intended that the tenancy would be regulated accord- 
ing to the Bengal year. å 


If there was a tenancy from year tọ year on the basis of a year calculated 
according to the Bengal: Calendas, a month of that year sfonld be calculated 
according to that Calendar. R 

Where notice was served on the agth Aswin, 131 , and the tenant holding 
kom year to year under a lease created after the passing “of the Transfer of 
Property Act, was required to quit by the end of Chaitra, 1318. 


Held, that the tenant had six months’ notice terpinating with a year of the 
tenancy and the notice was in strict compliance with the requirements of sec- 
tion 106 of the Transfer of Property Act. 


Appeal by the Defendants. . 

Suit for ejectment. 

The material facts and arguments appear from the judgment. 
Babu Surendra Chunder Sen for the Appellants. , 
Babu Rajendra Chunder Guha for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by theedefendants in an 
action in ejectment. The sole question in controversy at this stage 
1s, whether the notice to quit served by the plainuff on the defend- 
ants is sufficient in law to terminate the tenancy. In the decision of 
this question, the assumption has been made that the defendants ate 
entitled to a six months’ notice terminating with spear of then e 
tenancy provided that it be ultimately found that the defendants 
hold a tenancy which can at all be legally terminated by a notice to 
quit. The Subordinate Judge has found, on this basis, that the ‘notice 
1s suficient and has 1emanded the case for adjudication on the 
merits. 


On the agth Aswin, 1318, which corresponded to the 16th October, 
1911, the piaintiff served the defendants with notice to quit on the 
last day of Chaitra, 1318, which corresponded to the 13th April, 1912. 
‘The defendants maintain that if they are at all liable to be ejected, 
they are entitled to six months’ notice calculated according to the 
Bntish Calendar. ‘Th. contention of the plaintiff is that the defend- 
ants are entitled to notice of the requisite period calculated accord- 
ing to the Bengali Calendar. In support of the latter view, reliance 
has been placed upon the cases of Gopinuth v. Abdul Gafar (1), 


(1) (1905) 2C L. J aan; 22C. L J 74;9 C. W, N. coxxm, 
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Haridas v. Upendra Narain (1) and Debendra v. Syama Pr osanna (2). 
On behalf of the detendants appellants, it bas been contended that 
these cases are distinguishable, because in each of them the tenancy 
had been created before the Transfer of Property “Act came into 
operationeand consequently no question arises as to the Tights and 
liabilities of the parties under gection 106 thereof. In the pres.nt 
base, it is sald that the tenancy myst be deemed, for the decision of 
the present question, at eny rate, to have been created on the 11th 
December, 18854 although it is not disput:d that there was a pre- 
existing tenancy which dated back at least to the 8th March, 1878, ki 
not to an earlier period, and was confirmed on the 16th March, 1879. 
It is needless to determine whether a new tenancy was or was not 
created in 1885; we shall assume, for the purposes of the piesent 
argument and for that purpose alone, that a new tenancy was then 
created and that the rights and obligations of the parties in respect 
of ejectment must be determined according to the provisions of the 
Transfer of Property Act, ‘The question arises, what is the effect of 
section 106. 


Section 106 provides that in the absence of a contract or local 
law or usage to the contrary, a lease of immoveable property for 
agricultural purposes shall be deemed to be a lease from year 
to year, terminfible on the part of either lessor or lessee, by six 
months’ notice expiring with the end of a year of the tenancy 
On behalf of the appellants it is argaed, with reference to section 4, 
sub-sec. (1) of the Genéral Clauses Act, 1897. read with clauses 
(33) and (59) of section 3, that the terms ‘year’ and ‘month’ mean 


* yem and Anth calculated according to the British Calendar. In cur 


opinion this contentlom is of no avail to the appellants. The terms 
of the lease of 1885 show that there was an implied contract that 
the tfnancy would be held from year to year according to the 
Bengali Calendar. The rent is made payable in instalments on 
ceitain specified dates which are the last days of months of the 
Bengali year, and there is no room for doubt o1 controversy that 
=the parties intended that the tenancy would b: regulated according 
to the Bengali year. If, then, there 1s a tenancy from year to year on 
the basis of a year calculated according to the Bengali Calendar, 
itis imposaible to maintain the view that a month of that year 
must be calculated according to the British Calendar; clearly the 
month must also be calculated according to the Bengali year. 
(1) (1906) 22 C. L J. 75; r0 C W. N, cxxviii 
(a) (1906; 11 C W. N. 1194 
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Consequently the defendants are entitled to’ six months’ notice, 
calculated according to the Bengali Calendar, and exphing with 
the end of a year of their tenancy which terminates with the 
Bengali year.” From this point of view, the objeotion urged by the 
defendants turns out to be groundless, The notice was served 
on the 29th Aswin 1318 and the defendants were required to quit 
by the end of Chaitra 1318; consequently they “had six months’ 
notice terminating with a year of their tegancr. This was strict 
compliance with the requirements of the law. 

° The result is thet the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs, ° 


A T. M e Appen: dismissed, 


Before Sir Asutosh Mookerjee, Kni gh, Fudge, and Mr. Fustice 
Hi bag 
RAJ KUMAR SARKAR 
D. 
2 FAIZUDDI TARAFDAR :AND OTHERS." 


Enhancement —Bengal Tenancy Act (VIII of 1885) section a9—Rent, assets- 
meni, of— Excess land and new land taken—Consolidated rent—New holding. 


Where the rent is assessed for excess land as also for new lands 
taken by the tenant, and one consolidated rent is essesged for all the lands, 
there isin essence a new holding created and no question arses as to the 
enhancement of rent payable by the tenant, 

Whether there has been, in substance, a new holding created in superses- 
sion of the original holding, is a question which is to be anS$wered with 
reference to the circumstances of the individual case; the matter is one 
of substance, not of form; the Court must determins,;whethe@& new holdinge 
has been created though it may include the Ignd of the original holding, 
or whether the parties had recourse to a colourfble device to evade the 
provisions of section ag of the Bengal Tenancy Act. If the Courg comes 
to the conclusion that a new holding has been constituted by the substan- 
tial addition of new lJandsto those of the original holding, section ag has no 
application to the new consolidated rental. 

Observations in Mothura v. Mari (1) dissented from. 

Where 5 bighas of new lands were added to the original 7 bighas, and, 
a consolidated rent was settled by a contract 

Held, that a new holding was created by the contract and the new rental 
was not an enhancement of the original rental, 

Satis v. Kabiraddin (2) referred to. 

' Appeals from Appellate Decrees Nos. 50 and 52 of 1912, against the 
decision of Babu Chandra Bhusan Banerjee, Subordinate Judge of Khulna, 
affirming that of Babu Behari Lal Sarkar, Munslff. of Bagerhat, dated the 
a8th February, 1910. 

(1) (1898) I. L. R, a5 Cale, 731. (a) (1899) I. L R. #6 Calc. a33. 
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Civin. Appeal by the Plaintiff. 
1934. Suit for recovery of arrears of rent. 
were 7 
Raj Kumar Sarkar The plaintiff songht to recover rent from the tenapt defendants 


Faizuddi Tarafdar, % the rate of Rs, 38 a yearon the strength of a Kabwia/ execu- 
—— ted on th® 27th March, 1898. The defence, in/er alia, was that 
the Kabulia! contravened the provisions of section 29 of the Bengal 

Tenancy Act. . -> 


The predecessor of the defendants executed a Kabwita/ in 
favour of the platntiff on the 13th May 1885 in respect of 7 bigham 
of land. The total Tent was fixed at Rs. 15; but the different 
kinds of lands were aggessed at different rates, namely, 4 bighas at 
Rs. 3 per bigha and 3 bighas at Re r per bigha. The Kaduliat 
further recited that 4 bighas ¿out of the 7 bighas were included 
within the khamar lands of*the landlord and would be surrendered 
whenever required by the landlord. In 1898, the landlord took 
steps for resumptian of these 4 bighas. It was found at the same 
time that the tenants were in occupation of one bigha of land Im 
excess of, what was comprised in the aulia. The tenants also 
desired to take settlement of an additional 4 bighas of land not 
included in the original Kabulra/. Under these circumstances, the 
habulias of the anth March, 1898, was executed. The aggregate 
rent was fixed at Rs. 38 for 12 bighas; but the parties agreed 
that the whole of this sum was not to be payable at once; the rent 
was, consequently, made progressive, beginning with Rs. 22 a year 
in 1304 and reaching the maximum of Rs. 38 a year in 1309. The 
details of the calculation by which the rent was assessed, were also 

“ get out in the Kabuliat, and the rates for the land originally com- 
. prised in the holding, for the excess land and for the new land 
e taken, by the tenants were specified. It so happened that the 
figure mentioned for the original 7 bighas, exceeds by more than 
2 annas in the rupee the sum previously payable as rent. 
The Courts below concurrently held that the Kabulia! was in 
contravention of section 29 of the Bengal Tenancy Act but took 
“divergent views upon the question of the extent of the relief to 
which the plaintiff was entitled. 
Babu Surendra adhub Mallick for the Appellant. 
Babu Sarat Chandra Ghose for the Respondents. 
The judgment of the Court was delivered by 
May, 27. Mookerjee J.—These appeals are directed against two appel- 
late decrees of the Subordinate Judge made in a suit for arrears of | 


= . 


VoL. XXIL] HIGH COURT. 


rent. The plaintiff seeks to recover rent from the tenant defendants 
at the rate of Rs 38 a year on the strength of a kabulyal executed 
on the 27th March 1898. The defendants contend that the éasulyat 
was obtained” under circumstances which make it inoperative, 
and, that at any rate, itis void because it enhances+thee rent con- 
trary to the provisions of section 39 of the Bengal Tenancy Act. 
The Courts below have ovetruled the objection that the kabulybe 
was executed by the tenant defendants under coercion. The Courts 
have also concurrenlly held that the Aubs/yaz yas in contraven- 
fion of section 29 of the Bengal Tenancy Act, but they have taken 
divergent views upon the question of the extent ofthe relief to which 
the plaintiff is entitled. The primary Cour? gave the plaintif a 
decree on the footing that the defendants were liable to pay rent 
at the rate of Rs. 29. Against this decree, both the plaintiff and 
the defendants appealed. The Subordinate Judge has dismissed 
the appeal of the plaintiff and allowed the appeal of the defen- 
dants, with the result that he has held that the defendants are liable 
to pay rent only at the rate of Rs. 20a year. The question in con- 
troversy consequently is, whether the Aabulya/, which is the founda- 
tion of the suit, is binding upon the defendants. 

It appears that the predecessor of the defendants executed, a 
kaéulya/ in favour of the plaintiff on the 13th May 1885 in reapect 
of 7 bighas of land. The total rent was fixed at Rs. 15; but the 
different kinds of lands were asseased at different rates namely, 4 
bighas at Rs 3 per bigha and 3 bighas ate Re 1 per bigha. The 
kabziyat further recited that 4 bighas out of the 7 bighas were 


included within the kAamer lands of the Jandlords#ind would e 


be surrendered whenever required by the landlord. In 1898, 
the landlord took steps for resumption of these 4 bighas. It 
was found at the same time that the tenants were in occuffalion 
of one bigha of land in excess of what was comprised in the 
kabulyat, The tenants also expressly desired to take settlement cf 
an additional 4 bighas of land not included in the original kabul af. 


Under these circumstances, the kadul)a¢ of the 27th March 1898, 


was executed. The aggregate rent was fixed at Rs. 38 for 1a bighas; 
but the parties agreed that the whole of this sum was not to be 
payable at once; the rent was, consequently, made progressive, 
begining with Rs 22 a year in 1304 and reaching the maximum of 
Rs. 38 a yearin 130g. The details of the calculation by which 
the rent was assessed were also set out in the kabalya/, and the rates 
for the land originally comprised in the holding, for the excess land 
° and for the new land taken by the tenants were specified. It so 
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happens that the figure mentioned for the original 7 bighas, exceeds 
by more than two annas in the rupee the sum previously payable as 
rent, Under these circumstances it is argued that the kabulyak was 
in contravention of section 29 ‘of the Bengal Tenancy Act. In our 
opinion, there is no force in this contention. 


+ Section 39 pfovides that the money rent of an occupanoy raiyat 
may be enhanced by coptract, subject to the condition that the rent 
must nol be enhanced so as to exceed by more than two annas in 
the rupee the rent previously payable by the raiyat. This clearly 
implies that the,gland held by the oocupancy: raiyat remains un- 
changed; the only warlation is in the amount of money-rent 
paid by him in respect of the land comprised in his holding. 
Where, as here, the rent is assessed for excess land as also 
for new lauds taken by “the tenant, and one consolidated rent 
is assessed for all the lands there is in essence a new holding 
created and no question arises as to the enhancement of rent 
payable by the tenant. It has been argued, however, on behalf of 
the respondents that this view is opposed to the decision of this 
Court in the cases of Kristodhone Ghose v. Brojo Gobindo Ray (1); 
and Mothura Mohsin Lahiri v. Mati Sarkar (2). The first of these 
cases is of na, assistance to the respondents. The only principle 
enunciated in that decision was, that where the rent of an occupancy 
iaiyat has been enhanced by more than two annas in the rupee, 
the entige contract is void and it is not open to the landlord to ask 
for a decree up to the extent of two annas in the rupee. There 1s, 
however, ap observation in the case of Mothura Mohun v. Mali 
Sarkar (2) which apparently favours the contention of the respond- 
ent, The question® arose in that case, whether rent had been in- 
created by reason of an Increase ın the area of the bolding. 
This Court remanded the case for determination of this question 
of fact, and then went on to add that supposing it be found that the 
said rent was partly enhanced rent and partly increased rent, the plain- 
tif would not be entitled to recover the increased rent, for the 
contract as evidenced by the #abulya/ could not be divided into 
paris, one part referable to a valid transaction and the other part to an 
invalid transaction. In support of this view reference was made to the 
case of Kristodhons Ghose v, Brojo Gobindo Ray (1). But the decision 
last-mentioned bas no bearing upon the question raised. It may be 
pointed out that if one consolidated rent has been fixed fo the new 


(1) (1897) I. L, R, 24 Cale. 895. (2) (1898) 1, L. R. a5 Cale, 781, — 
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holding, no question arises as to the division of the contract 
into two parts, one referable to a valid transaction and the other to an 
invalid tiansaction. It has been urged, however, that the view we 
take may rendef possible an evasion of the provisions of section 29 
by the addition of a nominal quantity of land to the original, holding. 
There is no ground for this apprehension. Whether there has 
been, in substance, a new holding created, in supefcession of the, 
original holding, 1s a question which must be answered with 1efer- 
ence to the circumstances of the individual case; the matter is 
ole of substance, not of form ; the Court must defermine whether 
a new holding has been created though it may mglude the land of 
the original holding, or whether the parties had recourse to a 
colourable device to evade the provisions of section 29. If the Court 
comes to the conclusion, that a new holding has been constituted by 
the substantial addition of new lands to those of the original holding, 
section 29 has no application to the new consolidated rental. 

the case before us, five bighas of new lands were added to the 
original seven bighas, and, a consolidated rent was settled by the 
contract of the 27th March, 1898. A new holding was clearly created 
by that instrument and the new rental is plainly not an enhancement 
of the original rental: Sats v. Kabiraddin (1). We are not 
prepared to accept the view of the Subordinate Judge that the néw 
rental was vitiated by section 39, and that the tenants were liable 
to pay only at the orginal rate; nor can we adopt the course 
taken by the Court of first instance, namely, cssess the rent at the 
original rate in respect of the original lands snd at the rate settled 
by the parties in respect of the execess and of the new lands taken by 
the tenants ; to do so would be clearly to make a new contract 
for the parties. ar) 


The result is that these appeals are allowed, the decrees of the 
Subordinate Judge set aside and decrees msde in favour of the 
plaintiff for lis share of the rent on the footing that rent 1s payable 
at the contract rate of Rs. 38 a year. The plaintiff is entitled 
to his costs in all the Courts in both the sppeals. The hearing 
fee in this Court will be allowed only in one of the appeals. = 


Appeals allowed. 


(1) (1899) I L. R. 26 Cale. 255. 
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Before Sir Asutosh Mukerjee, Knight, Fudge, and Mr. fuslice 
Beacheroft. 


RAJ KUMAR SARKAR 5 
v. 
FAIZUDDI TARAFDAR AND OTHERS.” 
(J 


Enkancemeni—Bengal Tenancy Act (VIIL of 1885), Sec. 29—Kabidiat— 
Separate tenancy, s 

The recital in œ Xabuliat was that the tenants held an ancestral jama eof 
10 bighas atan annual rent of Rs 6-1sas. under the plaintiff, his co-sharers and 
a certain lady. Th@tenants agreed by the Kabulint that from the date thereof 
they would hold the lard in the share of the plalutiff and his co-sharers at the 
rate of Rs 18-6as - : 

Held, that asthe land remaindd the same as before and as no new tenancy 
was created, the Kabuliat contravened the provisions of section 29 of the 
Bengal Tenancy Act. 

That the Kabulict might be used as evidence of an agreement that the 
tenants defendants would from the date thereof pay rent to the pleintiff and 
his co-shgrers separately from the lady. 


Appeals by the Plaintiff. 
Suit for recovery of arrears of rent. 
The material facts and arguments appear from the judgment. 
Babu Surendra Madhnb Mullick for the Appellant. 
Babus Sarat Chandra Ghose and Bhudeb Chandra Roy for the 
Respondents. 

The judgment of the Court was delivered by 


Mookerjee J — These are appeals by the plaintiff in a suit for 
1ecovery of arrears of rent. The claim is based on a Kabulya/ exe- 
cutef on the 11th February 1898 by the tenants in favour of the plain- 
tiff and his co-sharers, who have been joined as defendants in the 
suit, The tenants contend that the Aabs/ya¢ wus in contravention 
of section 29 of the Bengal Tenancy Act and that they are conse» 


= quently not hable to pay rent at the rate mentioned therein. In our 


opinion this contention is well founded and must prevail, 


The abu lyat recites that the tenants held an ancestral jama of 10 
bighas at an annual rent of Rs 6-15, under the plaintiff, his co-sharers, 


2 Appeals from Appellate Decrees Nos. 51 and 53 of 1912, against the 
decrees of Babu Chandra Bhusan Banerjes, Subordinate Judge of Khulna, dated 
the agrd June, 1915, reversing those of Babu Behar Lal Sarkar, Munsiff of 
Bagerhat, dated the 28h February, 1910. 
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and a lady named Jadumonee Dasi. The tenants agreed by the 

Yabwlya/ that from the date thereof they would hold the land in the 
share of the plaintiff and his co-sharers at the rate of Rs. 18-6. This 
was clearly in cofitravention of section 29 of the Bengal Tenancy Act, 
It cannot be maintained that a new tenancy was created eby the 
Kabslya/. The land remained the same as before, and yet the 
defendants undertook to pay to thegplaintiff and his co-sharers a 
much larger sum than what they used to pay te these persons and 
Jadumonee. In fact, if they had by this contract ggreed to pay 
R# 18-6 to the plaintiff, his co-sharers and Jadumanee, the contract 
would have beenjin contravention of section 29 and eonsequently un- 
enforceabl:, ‘The position may be made obvidus by a ccncrete 
illustration. If A holds 16 bighas under X and Y for Rs 16a year, 
the maximum enhancement to which he ‘can consent, is Rs 2. If he 
executes a fresh Xadw/yat in favour of X and agrees to pay him for hia 
share of the land more than Rs. 9 the agreement is void. If this 
view were not taken wherever land is held under several landlords 
jointly, the object of section 29 may be defeated by the device of fresh 
distinct Kabulas in favour of the different landlords. We hold, 
accordingly, in concurrence with the Courts below, that the plaintiff 
and his co-sharers are not entitled to claim rentat the rate of 
Rs. 18-6 from the defendants on the basis of the Kebulyal of th: 
11th February 1898. 


We have next to consider another point on which the Courts 
below have taken divergent views. i. - 


The Court of first instance held that although Jadumonge had not 
been joined as a party to this litigation the plaintiff was entitled to a 
decree for his share of the rent at the original rate? The Subordinate 
Judge bas held that as the contract of the 11th February,1898, for pay- 
ment of increased rent was void under section 29, it was inoperative 
for all purposes, and could not be deemed a valid agreement to pay 
rent separately thenceforward to the personsin whose favour the kadx- 
byat was executed. In our opinion, this view is unsound. The 
kabulyat bad a two fold purpose, namely, to make the rent payable 
thereafler separately to the different landlords, and, secondly, to 
enhance the rate of rent; the second object may not have been 
achieved ; but that is no reason why the first purpose should be 
defeated. We hold accordingly that the kadu/j2/ may be used as 
evidence of an agreement that the defendants would from the date 
thereof pay rent to the plaintiff and his co-sharers separately from 

*Jadumonee. In this view, the plaintiff and his co-sharers are ep- 
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titled to two-thirds of the rent, because, according to the defendants, 
Jadumonee was interested in the property only to the extent of one- 
third. The plaintiff, however, in this suit claims rent in respect of 
his share only, and as no objection appears to have been taken to 
that couftse by his co-sharers, a decree may be made In his favour to 
that extent, [he Court of irst instance held erroneously that the 


° plaintiff was entitled to one-halfy Rs. 6-15; he is really entitled only 


to one-third of that sum. 


The result*is that these appeals are allowed, the decrees of éhe 
Subordinate Jydge set aside and decrees made in favour of the 
plaintiff for rent atsthe rate of Rs. 2-5 a year. Each party will be 
entitled to proportionate costs in all the Courts on the basis of the 
amount now decreed. A self-contained decree will be drawn up in 
this Court. i 


AT Me Appeals allowed. 


Before Sir Asuiosh Mookerjee, Kuigh/, Judge, and Mr. Justice Roe. 
NAZIR PAYADA 
. v. 
JYATENDRA NARAIN ACHARJEE CHOWDHURY.* 


Enhancement—Bengal Tengncy Act (VII s0f 1885), section 29—Original holding 
sphit up into several nem tenancies, 


Section2g of the Bengal Tenancy Act is applicable only where the holding 
remains constant, consequently it is inapplicable where the original holding was 
split up into several sew tenancies, 


Raj Kumar v, Faisuddt (1) followed 
Appeal by the Defendant. 
Suit for recovery of arrears of rent. 


In 1886, the defendant held rı Puras of land under the plaintiff 
at an annual rent of Rs. 40. In 1891, by mutual consent of the 
parties, some lands were excluded from the holding and the 
remainder was divided into five parcels. Five new and distinct 


* Appeal from Appellate Decree No 4011 of 1913, against the decree of 
Babu Kali Kumar Sarkar, Subordinate Judge of Mymensingh, dated the 
17th September, 1913, reversing that of Moulvi Lutfur Rahman, Munsiff of 
Mymensingh, dated the arst December, 1912. 


Q) (1914) 22 C. L. J. 81- . 


hey 


, pondent. 
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tenancies were thereupon created, one to be held thenceforth by 
the defendant and the other fo, by his four brothers respectively. 


The partles agree that the rent for each of the new holdings 


should be Rs 8% year. The plaintiff ın the present suit sought to 
recoyer rent on the basis of the contract of 189r. The defence was 
that the contract was in contrayention of section 39 of the 
Bengal Tenancy Act, ; : ‘ 
Babu Hit Lal Guha for the Appellant. © 
e Mr. B. Chakrabarty and Baba Susil Madhub MalWck for the Res- 
e 


The judgment of the Court was delivered bye 
Mookerjee J.—This is an appeal by the defendant ina suit 


for rent. In 1886, he held 11 Puras of agd under the plaintiffs at 


an annual rent of Rs. 40. In 1891, by mutual consent of the parties 
some lands were excluded from the holding and the remainder 
was divided into five parcels, Five new and distinct tenancies 
were thereupon created, one to be held thenceforth by the defendant 
and the other four by his four brothers respectively. The parties 
agreed that the rent for each of the new holdings should be 
Rs. 8 a year. The plaintiff now seeks to recover rent on the basis 
of the contract of 1891. The defendant contends that the contract 
was in contravention of section 29 of the Bengal Tenancy Act. 
This defence is clearly of no avail. Section 39 provides that the 
moneg rent of an occupancy raiyat may be enhanced by contract, 
subject to the condition that the amount must not be enhanced so 
as to exceed by more than two annas in the rupee theerent previ 
ously payable by the raiyat. This provision is plainly applicable, 
only where the holdiag remains constant: Rajkumar v. Faijuddi (1). 
Here the original holding was split up into five new tenartcies. 
Consequently no question can arise as to the effect of section 2y 
of the Bengal Tenancy Act, on the transaction. 3 ° 


` 


The result is that the decree of the Subordinate Judge is 


~ confirmed and this appeal dismissed with costs 


A T N 


A ppeal dismissed. 
(it) (19 42a C LJ 8 
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Before Mr. Fusiiee Fletcher and Mr. Justice Teunon. 


ATUL CHANDRA SINGHA 


D. 


KUNJA BEHARI SINGHA AND 01HEBS." 


. 

*Appeal—Suit for partition—Preliminagy decres, appeal against, competency af— 
Final decree pending yappeal—Civil Procedure Code (Act V of 1908). 
See. 97. 

The law gives a right to appeal against the preliminary decree and that right 


13 not taken away bgcause no appeal was preferred against the final decree, 
f the appeal succeeds the final decree is to be amended accordingly. 


Nisterini v, Rai Mohun (1) and Ram Nath v. Basanta (3) followed. 
Khirodamoyi v. Adhar Chanda (3) dissented from. 
Mackensie v. Narstngh (4) explained, 


Section 97 of the Code of Civil Procedure was expressly enacted to get 
over the practice which had grown up by virtue of the Full Bench raling in 
Khadem v, Emdad (5). 


Appeal by the Plaintiff.- 

Suit for partition. 
< The material facts and arguments appear from the judgment, 

Babu Amarandra Nath Bose for the Appellant. 

Babus Jyoti Prosad Sarbudhwary, Troillokkya Nuth Ghosh and 
Dhirendra Krishna Ray (for Babu Biraj Mohan Majumdar) for the 
Responents. 

The judgment of the Court was as follows :— 


This ` is an app al from the decision of the learned 
Subordinate Judge of Midnapur dated tha agth of Novem- 
ber? reversing the decision of the Munsif. The suit was 


_ a partition suit. Two points have been raised in this case 


of which the first is whether the appeal was properly preferred 
to the lower appellate Court. To decide this the following 
dates are necessary. The preliminary decree was made on the 

“ Appeal from Appellate Decree No. 508 of 1913, against the decree of 
Babu Ganendra Nath Mukherjee, Subordinate Judge, ist Comt of Zilla Mid- 
napur, dated the agth November 1911, reversing that of Babu Ramesh Chandra 
Bose, Munsiff, Ghatal, dated the geh September, 1910. 

(1) (19191 18 C. L, J. 214. (a) (1913) 18 C. L. J. a09- 

(3) (1913) 18 C, L. J. 321. (4) (1909) I. L. R, go Cale 76a; 10 C. Le J, 113 

(5) (1901) I. L. R., 29 Cale. 758. [See also Ahmad Musaji v, Hasim Bbra-, 

him,  C,L. J. 419 (428) —Rep]. 
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gth September, 1910. The present appeal was preferred before 
the lower appellate Court on the 4th November 1910. The 
final decree was made in the partition suit on the rith March, 1911. 
Under section 97 of the Code of Civil Procedure not only bas the 
appellant a right to appeal against the preliminary decree put he is 
bound to appeal or else he is precluded from questioning it in a 
subsequent proceeding. The appelfant contends thåt as no appeal, 
was preferred against the final decree, the appgal against the prelimi- 
nary decree is incompetent. We don’t think that it is so, that is quite 
cl@ar from the decision in the case of Wisturini Debi Y. Raimohkan (5). 
A similar view seems to have been taken in the casa of Ram Nath 
Singh v. Basanta Narain Singh (2). There i» another decision 
inthe same volume tothe contrary namely the case of Khiroda- 
moyi Dasi v. Adhar Chandra Ghose (34. lt seems to us that we 
ought to follow the decisions in the first fivo cases cited. It is quite 
clear that the law gave a right to appeal against the preliminary 
decree and that right was not taken away because no appeal was 
preferred against the final decree which was subject to the decision 
in the appeal in the preliminary decree. If that appeal succeeds the 
final decree ought to be amended in accordance with the result of 
the appeal. The case of Wackensie v. Nursingh Sahai (4) has also 
been relied upon by the learned Vakil for the appellant. That case 
itis admitted was under the old Code of Civil Procedure. There a 
party preferred an appeal against a preliminary decree without prefer- 
ring an appeal against the final decree. Section 97 was expressly 
enacted to get over the practice which had grown up by virtue of a 
Full Bench decision (5) of this Cowt. There is therefgre nothing 
in the first contention, 


The second questlon raised is whether shee was a previous 
partition. It is purely a question of fact. The learned Judge “has 
held that there was a previous pariition and we cannot disturb his 
finding. 

The present appeal therefore fails and is dismissed with costs. 


SCRC Appeal dismissed. 
: (1) (1913) 18 C. EJ. 214. 
(2) (1913) 18 C. L. J. 209. (3) (1919) 18 C, L. J gar. 
(4) (1909) I. L. R. 36 Cale 76a; 10 C. L. Je113. ` 
(5) (1901) I. L, R. ag Cale, 758, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice Roe. 
LENGA LALUNG 


v. 
. 
PENGURI LALUNGANI AND ANOTHER,” 
Conjugal rights Sut for restitution—Semi-aboriginal tribe—Lalungs—Custom 
sequiring g son-in-law to resale in father-tn-law's house, if wald 

A suit for restitution of conjugd rights by a Lalung, a member of a sewi- 
aboriginal tribe, against hiPwifo, 19 not maintainable He 1s entitled to free 
access to his wife, (f he chooses to gq to the house of his father-in-law, but under 
the tribal custom he is not entitled to remove his wife from the house of her 
father. . 

A tribal custom requiring a son-in-law to reside in the family of bis fathes- 
in-law, is not opposed to ‘public policy’ or ‘the policy of the law’. Such A 
custom is not injurious to the pyblic interest, nor is it in conflict with any ex- 
press law of the ruling power e 4 

The marriage relation of Lalungs, if they are assumed to be Hindus, is govern- 
ed by customs which prevail amongst the tribe, provided that the customs are 
neither immoral nor opposed to public policy. 

Appeal by the Plaintiff. 

Suif for possession of wife or for restitution of conjugal rights. 
The material facts and arguments appear from the judgment, 


©. Babu Jadu Nath Kanjilal for the Appellant. 
Babu Akhitbandhu Guha for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff in a suit 
which Has been described as a suit for possession of a wife or for 
Testilution of conjugal rights ‘The first defendant is the wife of the 
plaintiff and the second defendant is his father-in-law. The parties 
are Lalungs, a semizaboriginal tribe who are governed by many 
customs peculia: to themselves. One of their marriage customs is 
thatthe parents of the girl find a husband for her and take him to 
their house as a member of their family; the offsprings of the 
marriage enter the clan of the mother. The defendants place 
rellance upon thig custom and contend that the plaintiff is not 
entitled toa decree for possession of his wife and for her removal 
from the residence of her father, as itis incumbent upon him to 
reside in the family of his father-in-law. They allege that the 
plaintiff is always welcome in the household of his father-in-law 

* Appeal from Appellate Decree No gog of 1914, against the decree of 
J. A. Dawson Esq , Subordinate Judge of Nowgong, dated the 15th January, 


1914, reversing that of Babu Hem Chandra Goswami, Munsif of Nowgong, 
dated the goth Scptember, 1913. 
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“ where he:may have free access to the -society of his wife. The 
Subordinate Judge has held that this custom cannot be disregarded 
ina Court of law and that the plaintiff is consequently not entitled to 
succeed ‘in this tigation. On the present appeal it has been argued 
that the Lalungs are Hindus governed by the Hindu law,and that 
the plaintiff is, under that- law, entitled . to possession of his wife, 
regardless of the custom, which, it ig ‘said, is, if not immoral, at least 
clearly opposed to public policy, as it serves.to restrict the personal 
bei of the husband. 


° Tt is not disputed that as was ruled in the case rar Teka! Mon 
Mokini v. Basanta Kumar Singh (1), the duty¢mposed upon a 
Hindu'wife to'reside with her husband wherever he may choose 
to reside, 1s arule of Hindu law and not merely a moral duty, 
and that, consequently, an ante-nuptiaf agreement on the part of 
the husband that he will never be at liberty to remove his wife from 
her paternalabode would defeat that rule of Hindu law and is 
invalid on that ground a8 well as on the ground that it is opposed 
to public policy. It is also not disputed that under the Maho- 
medan law a condition that the wife shall, though adult, be at 
liberty ` to live In the house of her parents is void, though this 
question is by-no.means settled by authority, as is clear from the 
decision in //umidunnessa Bibi v. Zohurnddin Sheik (2). But 
there is nothing to show that the Lalungs are governed by the 
Hindu law, in all respects. Even if it be assumed, however, that 
the Lalungs are Hindus, their marriage relafion must be governed by 
custom which prevails amongst the tribe provided that the customs are 
neither immoral nor opposed to public policy. The case before us 
18 Clearly not of, an immoral custom, such as game before the Courts 
in R. v. Karson (3); R. v. Manohar (4) 3° Uji v. Hethi (5); 
Khemkhor v. Umiashankar (6); Narayan v. Diving (7) ; Koraga%. R 
(8). We are also unable to ‘accept the contention of the appellant 
that the custom alleged in this case is opposed to public policy. 
As Mr. Justice Burrongh observed in Richardson v. Mellish (9) 
public policy is a very unruly horse and when once you “get 
astride of it, you never know where it will carry you . These 
welghty words were adopted and approved br Lord Esher M. R. 


(1) (1901) I. L. R. 28 Calc, 751. 

(3) (1864) 3 Bom H.C. R. 117 (124), 

(5) (1870) 7 Bom. H. C. R. 133 (6) (1873) 10 Bom H C. R 381. 

(7) (1877) L L. R. 2 Bom. 140 (8) (1883) i. L. R, 6 Mad 374. 
(9) (1844) 2 Bing. 229 (asa) 


(a) (1890) I. L, R. 17 Cale. 670. 
(4) (1868) 5 Bom. H.C. R 170.¢. 
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in ‘Cleaver v. Mutual Reserve association (1). To the same effect are 
the observations of Cave J. In Re Alirams (2). “Judges are more 
to be trusted as interpreteis of the law than as expounders of what is 
called public policy ”. We do not see that there is anything 
opposed ip “public policy,” or “ the policy of the law” as Kekewich 
J. puts it in Hope Johnston v. Hope Fohustor (3), ina tribal custom 
which requires ‘a son-in-law to rgside in the family of his father- 
in-law ; the plaintiff ig also entitled to fiee access to his wife, 
1f he chooses to go to the house of his father-in-law. It is 
worthy of note “that the Courts have recognised the validity cf % 
custom or contrgct whereby the wife is to remain in her parents’ 
house till puberty is established : Kasesram v. Gendhence (4); Suntosh 
v. Gera (5); In Re Dhuronidhur (6): Surjamoni v. Kali Kania (7) ; 
Aramtga v. Viraraghuva (% though a different view is possibly 
indicated in Dadaji v. Rulmabai (9). We are clearly of opinion 
that the Court should not assist the plaintiff to violate the tribal 
custom and to remove his wife from the home of her father. 
We «re not prepared to say that it is injurious to the public interests, 
that is, to the interests of the tribe to which the parties belong, nor 
is it in conflict with any express law of the ruling power : Kojahs’ 
Case (10) ; Howard v. Pestonji (11); Tara Chandy. Reeb Ram (12) ; 
Bhan v. Sundrabai (13) ; Mathura v. Esu (14; and we are not bound 
by any rule of public policy to disregard this custom, subject to and 
with full knowledge of which the plamtiff mairied the first defendant. 


The result is that the*decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. 


A. T.A. 
. Appeal dismissed. 

04 (1892) 10. B. 147. (2) (1891) 1 Q. B. 594- 

(3) (1904) 1 Ch. 470. (4) (1875) 23 W.R. 178. 

(5) (18741 23 W. R. 22. (6) (1889) 1. L. R. 17 Cale, 298 

(7) (1900) I. L R. 28 Cale 37. (8) (1900) I, L. R. 24 Mad. 255 

(9) (1886) 1. L. R. 10 Bom. gor. (10) (1847) Perry 110. 
(11) (1852) Perry 535. (12) (1866) 3 Mad H C. R. 50 (56) 
(13) (1874) 11 Bom. H.C.R. 249, (14) (1880) I. L- R. 4 Bom. 545. 
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Before Mr. Fustice Cove and Mr. Fustice Mullick, 
HALDHAR JHA 


A v. 


SYED SHAH MAHAMMAD ASHRAF ALAM? 


Tenancy —Reni, enhancement of—Stipulation jor Yaoi hcl ac Waiver— 
Appeal, dismissal of, under O. XLI, £ 119 the Code F Civil Procedure 
(Act V of 1908)—Order reviving the appeal without notice to the other side, 
if can be questioned by another Division Bench—Civil Procedure Code (Act 

e V of 1908) O. XLVII, R, 4 Proviso a). e 


Where an appeal was dismissed under O. XLI, R ul and was revived 
without notice to the opposite party, the order revivjng the appeal cannot 
be questioned by another division Bench hearing the appeal. 


Under the Tenancy Act, enhancement „of the rent of raiyats, whether 
occupancy ralyats or non-occupancy ralyats is greatly restricted These 
restrictions constitute a valuable protection for the tenants and tne Courts 
should always be very careful to prevent ‘landlorés from evading these 
restrictions by inducing improvident tenants to take lands at low rents with a 
stipulation for future enhancement. 


A Kabuliat was given for the years 1304 to 1313 with a stipilation for 
payment of rent at the rate of Rs. 3 per bigha. The land was settled with the 
tenant in order that it might be planted with grafted mangoes. He was to 
plant the mangoes in the first year of his lease and to have them ready for 
bearing at the end of 5 years (le. at the end of 1308). If he failed to carry out 
these conditions, he was liable for rent at the rate of Rs. 10 per bigha. The 
tenant did not plant any trees . The landlord, however, sued for rent fur the 
years 1309 to 1312 at the rate of 2s. 3 per bigha aad got a decree. Ig a suit for 
rent at the rate of Rs. ro per bigha after the expiry of the Kabuliat : 


Held, that the tanant held over under the same terms asin the years 1300 e 


to 1312 and as there was no change In the condition of the land after the year 

13 2 and the plaintiff having sued for rent after the default of the tenant at the 
rate of Rs 3 a bigha, he was not entitled after the expiry of the Kabuliat to 
enforce the stipulation which he had waived during the term itself and was 
entitled to rent at the rate of Re 3 a bigha 


Appeal by the Nefendant. j 
Suit for rent, < J 
The material facts appear from the judgment. 


Bubus Upendra Vath Chatheryee and Aares Ohunder Sinha for 
the Appellant. 


Moulvi Mahammad Khurthed Hussain for the Respondent. 
The following judgments were delivered : f 


* Appeal from Appellate Decree No. 1635 of 1912, against the decree of 
the District Judge of Bhagalpar, dated the 13th March, 1912, modifying that of 
the Munslff, and Court, of Bhagalpur, dated the 6th May, 1911, 


36 
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Coxe J.—This was a sult for rent based on a. Kabuliat. The 
suit has been decreed by the Courts below and defendant appeals. 

A preliminary objection is taken that the appeal is incompetent 
for the reasons given in Order XLVII, Rule 4, Proviso (a). It 
appears that this appeal was dismissed under Order XLI, Rule 1 r,and 
was revived without notice to the opposite party. It appears to me, 
however, that "as the order “reviving the appeal was passed by a 
Division Bench of this Court, it cannot be questioned by us. 

The Kabuliat on which the suit was based has expired and it 
1s contended on behalf of the plaintiff that the tenant held ové 
under the Kabuliat and is bound by its terms. The terms of the 
Kabuliat are stated By the District Judge as follows:— The land 
was settled with him in order that it might be planted with grafted 
mangoes. He was to plant the mangoes in the first year of his lease 
and to have them ready for bearing at the end of five years. At the 
outset he was to hold at a total jama of Rs. 23-4, which is at the 
rate of Ra. 3 per bigha. As soon asthe mangoe trees came into 
bearing, he was to hold the orchard on bauli terms and to pay half 
of the produce as rent. It he failed to plant the trees, he was to pay 
rent at the rate of Rs. 10 per bigha”. It appears to me that the 
plaintiff in this case is not entitled to more than Rs, 3 a bigha. The 
case comes clearly under the Tenancy Act, as the land was leased for 
horticultural purposes, and the Kabuliat was executed long before 
the amendment of section 1 of the Actby Bengal Act lof 1907. 
Under {he Tenancy Act. enhancement of the rent of raiyats, whether 
occupancy raiyats or non-occupancy raiyats, is greatly restricted. 
These restrictions constitute a valuable protection for the tenants, 

< and, in my opinion the Courts should always be very careful to pre- 
vent landlords from evading these restrictions by inducing improvi- 
dens tenants to take lands at low rents with a stipulation for future 
enhancement. In the present case, however, these consideistions 
do not arise. The Kabullat was for the years 1304 to 1312, 
Mangoes were to be planted in the first year of the lease and were to 

“be made ready for bearing at the end of five years, that is to say, at 
the end of 1308. If the tenant failed to carry out these conditions, he 
was liable for rent at the rate of Rs. 10 per bigha. The District Judge 
found that the tenant did not plant any trees and therefore It is quite 
clear that from the end of 1308 if the stipulations in the Kabullat were 
binding upon him he was liable for rent at the rate of Rs. 10 a bigha 
for the years 1309 to1312. The plaintiff however sued for rent for 
those years at the rate of Rs. 3 a bigha. That being so, I do not 
think that afte: the expiration of the Kabuliat he could obtain 6 


J 
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any higher rate. Ifthe tenantheld over, he held over under the 
same terms as in the years 1309 to 1312. There was no change in 
the condition of the land after the year 1313 and the plaintiff having 
sued for rent after the default of the tenant at the rate of Rs. 3 a 
bighe, he was not, in my opinion, entitled after the expiry, of the 
Kabuliat to enforce the stipulation Which he had waived during the 
term itself. : . 

The appeal should therefore in my opinion be allowed and the 
pfiintiff should obtain a decree for rent at the rate admitted by the 
defendant with interest at the rate of 13 per cent peg annum, and the 


appeal is decreed accordingly. ° 
The parties will bear their own costs throughout. 
Mullick J.—I agree. na 
A T. X, Appeal allowed. 





Before Sir Asutosh Mookeryze, Knight, Judge, and Mr. Fustice Roe. 
HARADEBDAS AGARWALLA AND OTHHRS 


D. . 


ANANDA SHEIK AND ANOTHER.” 


Appeal—Order of remand—Suit of a nature cognisable in Small Causes Court— 

Civil Procedure Code (Act V of 1908), Sec. 102, 0. XLI, R, 23, O. XLIII, 

R 1 (4). 

No appeal lies against an order of remand in a sult of a nature cognizable 
by a Conrt of Small Causes and valued less than Rse5q0, as no second appeal 
is allowed against the decree of the lower Appellate Court in such a suit, 

The law as laid down in Kirte v, Ramjan (1), Mathura v. Nobi® (2), 
Agandh v. Khaja (3), + Collector of Bijnor v. Fafar Ali Khan (4), Fhanday V, 
Sarman (5), Mahadew v, Ragho (6), and Chinnafamii v. Chinnana (7) has been 
changed by the Code of 1908. 


* Appeal from Order No. 132 of 1914, against an order of Babu Biraja 
Charan Mitra, Subordinate Judge of Faridpur, dated the 1ath January, 194, 
reversing the decree of Babu Kumud Bandhu Gupta. Munsiff of Goalundo, 
dated the 8th July, 19013. - 

(1) (1884) L L. R. 10 Calc, 523. 

(3) (1907) 11 C. W. N 862. 

[+ See also Salim v. Nasar (1908) 12 C. W. N. CLXVII, 8 C. L. J. 159— 
Rep.] 

(4) (1880) 1. E. R. 3 All. 18. (5) (1899) L L. R. ar All. agr. 

(6) (1883) 1. L. R. 7 Bom, 292, (7) (1896) I. L. R. 19 Mad, gor, 


6 7 oe 


(2) (1897) I. L. R. 24 Calc. 774. 
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Appeal by the Plaintiffs. 


The suit was of a nature cognizable by a Court of Small Causes 
and valued at leas than Rs. soo. The primary Cajirt decreed the 
suit, but on appeal the decree was reversed and the case remanded 
under O? XLI, R. 23. On second appeal, the question arose 
whether the appeal was compemnt. 

Babu Phanindra Lal Maitra lor the Appellants. 

No one for the Reapondients 

The judgment of the Court was delivered by 


Mookerjeé J,—This appeal is clearly incompetent. It is 
directed against an order of remand, made under Rule 23 of Order 
41 of the Code, in a suit of a nature cognizable by a Court of Small 
Causes and valued at less than Rs. soo. If a decree had been 
made inthe suit by the lower appellate Court, that decree would 
have been non-appealable under section 102. Consequently, no appeal 
lies against the order of remand, for olause (u) of rule 1 of order 
43, allows an appeal against an order under rule 23 of order 41 
remanding a case, only where an appeal would lie from the decree of 
the appellate Court. It may be observed that the pre-existing law 
in this respect has been changed by the Code of 1908. Under the 
Code of 1882, an appeal was allowed against an order of remand 
by clause 28 of section 588, and, it was ruled in a long series of 
decisions that this right of appeal was not restricted by section 586: 
Kirts v. Ramjan (1); Mathura v. Nobin (3); Agandh v. Khaya (3); 
Collector of Bijnor xv. Jafar Ali Khan (4) ; FAanday v, Sarman (5) 
Mahadev v. Ragho (6); Chinnalambi v. Chinnana (7). Now an 
appeal does not lie egdinst an order of remand in a suit of a nature 
cognjzable by a Court of Small Causes and valued at less than 
Rs. 500, because a second appeal is not allowed against the decree 
of the lower appellate Court in such a suit. 


The result is that this appeal is dismissed. 
A T. M. Appeal dismissed. 


(1) (1884) I. L. R. 10 Cale. 523- (2) (1897) I. L- R. a4 Cale. 774. 

(3) (1907) 11 C. W. N, 862. (4) (1880) I. L. R 3 All, 18. 

(5) (1899) I. L, R 21 All. 291. (6) (1883) I. L. R. 7 Bom, aga. 
(7) (1896) I. L. R. 19 Mad. 391. 
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Before Sir Asutosh Mookerjeo, Knight, fudge, and Mr. Justice Roe. 
JANAKI NATH HORE AND ANOTHER 


v. ' 
PRABHASINI DASI.* 
e 
Ejectment, suit for—S ub-lease for more than 9 years—Sale of holding in execu- 
tion of decree for arrears of roni—Est8)pel—Invalidity af lease— Sub-lease, 


show annulled—Bengal Tenancy Act (YIII of 1885) sections 85 (D, (2), 167— 


Review—Order dismissing an appeal_sussmarity—Notice, if to be given io 
greenies Opposite party’ —Civil Procedure Code (Act K of 1908), O XLI 
‘p, 11, O XLVII R, 4, Proviso—Appeal, hearing of, if 69 be restricted on 
points mentioned in grounds of appeal, . 


When at the time of the grant of a permanent sub-Rase by an occupancy 
raiyat, the defendant wasin occupation as a tenant: 
Heid, that the sub-leass did not create any new tenancy. 


The question of Invalidity of a sub-lease granted in contravention of the 
provisions of sub-sections (1) and (2) of section 85 of the Bengal Tenancy 
Act can be raised by a purchaser of an occupancy holding at a salo held 
in execution of a decree for arrears of rent. 


Such a purchaser, if he wishes toannul the sub-lease, must procead under 
section 167 of the Bengal Tenancy Act. 


An application for review of an order summarily dismissing an appeal 
under O. XLI R,11 ofthe Code of Civil Procedure, can be > granted without 
the Issue of any notice to the respondent. 

Foy Koomar v. Eshares (1) referred to, Abdul v. Hem (2) dissented from. 


The expression ‘opposite party’ in the proviso to O. XLVII, R.4 of the 
Code of Civil Procedure, means the party Inter@sted to support the order 
sought to be vacated or modified upon the application for review. 

Obiter. Even if it be assumed that notice is essential, the order granting 
the review has been made irregularly or with material irregularity in the exer- 
cise of jurisdiction possessed by the Judges, and the order cannot be 
ignored or vacated by other Judges hearing the appeal. è 

Abdul v. Hem (2) dissented from. 

Where an appeal is admitted under R. 12, O. XLI of the Code of Civil 
Procedure, the appeal cannot be restricted to one or more grounds specified in 
the memorandum of appeal ; the whole appeal is before the Court when the 
case Ís taken up for final disposal. The appellant is not restricted to the ground 
upon which the application for roview of an order summarily dismissing the 
appeal under O. XLI R, 11 was based, 

Lukki Narain v, Ram Chandra (3) followed. 


+ Appeal from Appellate Decree No, 2491 of 1913, against the decree of 
G. B. Mumford Esq., District Judge of Faridpur, dated the 14th June, 1913, 
modifying that of Babu Lal Behary Chatterjee, Munsiff of Goalundo, dated 
the a6th May, 1912. 

(1) (1872) 18 W; R. 475. (a) (1914) L L, R. 4a Cale. 433. 

(3) (1911) 15 C. W, N. gas. 
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Appeal by the Defendants, 


Suit for possession of land upon declaration of title, py purchase 
atan execution sale and for mesne profits. 

The material facts and arguments appear from the judgment. 

Babus Kishari Lal Sarkar, Bepin Behary Ghose and Haris Chun- 
der Roy for the Appellants. 

. Babus Hira Lal Sanyal, Puregdu Sundar Banerjee and Amarendra 
Nath Bose for the Respqndent. 

The judgment of the Oourt was delivered by 

Mookerjee J.—This is an appeal by the defendants in a sifit 
for possession ofland upon declaration of title by purchase at an 
execution sale and “for mesne profits. The Court of first instance 
dismissed the suit; upon appeal, the District Judge has reversed that 
decision and has made a detree for ejectment in respect of the first 
seven parcels of land. On the present appeal the propriety of the 
decision of the District Judge has been assailed as erroneous in 
law. But before we deal with the questions which arise in the appeal, 
wo have to examine two preliminary objections taken on behalf of the 
plaintiff respondent. 

The appeal was lodged in this Court on the grst July, 1913. On 
the rst December, 1913, the appeal was summarily dismissed under 
rule 11, ordere 41 of the Code by Carnduf and Richardson JJ. 
On the 28th February, 1914, an application was made by the appel- 
lants for a review of this order. The application was heard ewparse 
on the 8th April, rg14. *The result was that the previous order of 
dismissal was recalled and an order was made to the following effect : 
“ The appeal will be heard; let the record be sent for and issue the 
usual notices.” On kehalf of the respondent, two objections have 
been urged against tife validity of this order, namely, firs/, that it is in- 
operative because made in contravention of rule 4 of order 47 of 
the Code, which requires that no application for review shall be 
granted without previous notice to the opposite party to enable him 
to appear and be heard in support of the decree or order a review of 
which is applied for ; and, second/y, that if the order be assumed to 
have been properly made without notice, the appellants are restricted 
to the single ground upon which the application for review was 
based. In our opinion, there is no substance in either of these con- 
tentions, As regards the first objection, it need not be disputed, to 
use the language of Lord Macnaghten in the case of Mahomed Zahur- 
addin v. Nuruddin (1) that, as a general rule, no order of review can 
be made without previous notice to the person in possession of the 

(1) (1903) 14. ML, J. 7. 
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decree which is to be reviewed. But the substantial question is, 
who ig the “ opposite party” upon whom notice of the application 
should have Been served in this case. The expression ‘ opposite 
party * is not defined in the Code, but it may be taken to mean the 
party interested to support the order sought to be vacated or modi- 
fied upon the application for review. Now, what was the” order in 
the present case which was sought tobe recalled by the appellants and 
what was the order which they endéavoured to get substituted in lied 
thereof. The order which they prayed might be recalled was to the 
effect that the appeal be summarily cismissed ; andethe order which 
they wished to have substituted in its place was that notice of the 
appeal be served upon the respondent and that the appeal be heard on 
the merits after the record had been received. Can it be contended 
reasonably that the respondent was the “opposite party” within the 
meaning of the expression in the proviso to rule 4 of order 47, 
that he was in fact interested to appear and support the order of 
summary dismissal, when the only order sought to be substituted 
therefor was that the appeal be heard in his presence? In our opinion 
the question must be answered in the negative. If we acceded to the 
contention of the respondent, the result would be that he would be 
subjected to needless harassment from which the Legislature intended 
to protect him by the introduction of rule 11, order 41 of the Code. 
If it is obligatory upon the Court to issue notice upoh the respondent 
when an application is made to review an order of dismissal under 
rule 11 of order 41, the respondent must appear in answer to the 
rule to support the order of dismissal, without the record Before the 
Cout; and if the rule is made absolute and the appeal directed to 
be heard in the presence of the respondent, he would have to appear 
a second time to support the decree under appegl. This result could 
never have been intended by the Legislature. The view we take is in 
accord with that adopted in Foy Koomar Dut! Fha v. Esharee Wand 
Duli Fha (1), where it was ruled that an application for review of an 
order of dismissal under section 25 of Act XXTII of 1861, which 
corresponds to rule 11 of order 41 of the present Code could be 
granted without the issue of any notice to the respondent. That 
procedure has been followed in numerous cases in this Court during 
the last 40 years, though we are informed that latterly in one or two 
solitary instances, amongst which may be mentioned Abdul Hakim v. 
Hem Chandrv (2), the view has been taken that notice of the applica- 
tion for review should be issued upon the respondent. We are 
clearly of opinion that what has been the ‘practice of the Court for 


(1) (1872) 18 W. R. 475. (4) (1914) L L, R. 42 Cale. 493. 
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a long series of years is in conformity with the law aad that we should 
not depart from it. We may further point out’ that if, the objection 
urged by the respondent were well-founded, we could not give effect 
to it; for as was pointed out in the case of Haladhar Fhav. Syed Shah 


Prabbastal Dasi, Mahaiimad (1) where a similar objection was unsuccessfully taken, 





Mooherjee, F, 


the point must be urged before T Division Bench which granted the 
review ; it is that*Bench alone w nich can consider the propriety of the 
order previously made and either maintain or vacate the original order 
of dismissal. The respondent has made a faint attempt to develop 
an analogy between an emparfe order granting a review and af 
ezparte order directing that an appeal be registered though filed 
beyond the period oft limitation or on a memorandum {insufficiently 
stamped ; on this basis, it has been argued that in the former, pre- 
cisely as in the latter class of ctaes, the respondent is not bound by 
the order made in his absence and is competent to question its 
validity when the appeal is called on for final disposal in his presence. 
But, plainly, there is no real analogy between the two classes of cases, 
It cannot be maintained fora moment that the order in the present 
case wus” made without jurisdiction and wo are not prepared to 
adopt the view indicated in Abdu? v. Hem Chandra (4) that the order 
made without notice is a nullity, Even if the contention of the 
respondents that, notice is essential is well-founded, it shows at best 
that the order has been made irregularly or with material irregularity 
in the exercise of the jurisdiction possessed by the Judges who granted 
the reviey. That order, consequently, can neither be ignored nor 
vacated by us, But it is not necessary to deal with this aspect of the 
case in fuller detail, because in our opinion the crder was properly 
made, though notice of the application for review was not served on 
the respondent, ° 

As regard the second objection that the appeal should be E 
ed to the single ground which was made the basis of the application 
for review, we are of opinion that it is entirely unfounded. No doubt, 
it was ruled by this Court in BAubaneswcari Koer v. Ajodhya Singh (3) 


that an application for review may be granted in part; and, as point- 


ed out in Saduruddin v. Ekramuddin (4), whether the entire case 
is or is not reopened when a review has been granted, must depend 
upon the circumstances of each individual case. But it is plain that 
in this case the entire appeal is open, because, as was pointed out 
in Zukhi Narain v. Ram Chandra (5), when an appeal is admitted 
under rule 12 of order 41 of the Code, the appeal cannot ba 

(1) (1914) 2a C. L. J. 95. (a) (1914) I. L. R. 42 Calc, 433. 

(3) (1911) 15 C. L. J. 339. (4) (1913) 19 C. L. J. 225. 

(5) (1911) 15 C. W. N. gal, 
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restricted to one or more grounds specifiedin the memorandum of 
appeal ; the whole appeal ig before the Court when the case is taken 
up for final disposal. We hold accordingly that, all the grounds 
taken In the memorandum of appeal may be considered by us 


We now turn to the merits of the appeal. The case was argued 
in the Courts below on the assumption that the I%nd in dispute, 
constituted an occupancy holding of one Aryn Kanta Chunder who 
granted a permanent sub-leage on the 3rd December 1899 to the first 
défendant. The case for the defendant is that at*the time when 
this sublease was granted, he was already in occupation as a tenant, 
and that the sublease did not create any new nancy. This sub- 
lease contravened the provisions of section 85 of the Bengal Tenancy 
Act, as it created a term exceeding nite years and would not have 
been admitted to registration, if it had been stated in the document 
that the grantor was an occupancy raiyat, But the title of the 
defendant does not depend upon the sub-lease. He has been in 
posession from a period antecedent to the lease upon payment of 
rent to his grantor, and has thus acquired the status of at least an 
under-ralyat. The question is, whether the plaintiff is entitled to 
eject him. 


The plaintiff purchased the holding ata sale held in execution 
of a decree for arrears of rent on the 21st January 1901 and instituted 
this suit on the 4th December 1911 to eject the defendant as a trespas- 
ser. It is plain that there is no room here for tke application of the prin- 
ciple recognised in Masik v. Bani (1), and Arad Ali v. Rachimuddi 
(2) namely, that when a person has granted a lease on the allegation 
that he had such interest as entitled him to create a valid lease in favour 
of the grantee, the doctrine of estoppel operates ‘between the grantor 
and grantee ; in other words, that it is not competent to the græħtor 
to show that the recitals in the document as to his status are incorrect 
and that on the true state of facts, he had no authority to create the 
lease. Here the question does not arise between the grantor and the 
grantee, and the sublease is consequently liable to be attacked as 
void, on the principle explained in arip Khan v. Do'fa Bewa (3) 
and Telam v. Adu (4). The plaintiff is a purchaser at a sale held 
in execution of a decree for arrears of rent and we have to investigate 
his rights and privileges. In this connection, our attention has been 
invited to two classes of cases, where two distinct principles have 
been recognised. In the first class of cases, namely, in Amirullah v. 


(1) (1910) 13C, L. J. 649. (3) (1919) 17 C. W. N. 55. 
(a) (1911) 13 C. L. J. 656. (4) (1913) 17 C. W.N, 468. 
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Nasir (1). Amirullah v. Nasir (2) and Lal Mahomed v. Jagir (3) 
the doctrine was recognised that the landlord of an occupancy-ralyat, 
who has purchased the interest of the raiyat and is thus brought into 
direct comtact with the under-raiyat inducted on the land by the occu- 
pancy-ralyat, cannot, in view of the provisions of section a2 of the 
Bengal Tenancy Act, seek the benefit of sub-section (1) of section 85, 
which provides that if a raiyat sublets otherwise than by a registered 
leage, the sublease shall not be valid against the landlord, unless made 
with the landlord’s consent. In the second class of cases, namelf, 
Peary Mohun v. Badal (4), Gangadhar v. Rajendra (5) and Fakir 
v. Banamali (6) the principle is enunclated that when a landlord 
purchases the occupancy holding at a sale in execution of a decree for 
arrears of rent, it ig not necess&ry for him to annul the interest of the 
under-raiyat as an encumbrance, because It Is an interest which is not 
valid against him by virtue of sub-section (1) of section 85. The case 
before us is not covered by either of these two principles. We have 
not here to deal with the case of a landlord who has, purchased by 
private alienation or ata sale held in execution of a decree for arrears 


of rent We have to investigate the case of a stranger who has pur- . 


chased at a sale held in execution of a decree under Chapter XIV of 
the Bengal Tenancy Act. His rights are clearly regulated by the 
provisions of that chapter. Section 159 provides that where a 
holding is sold in execution of a decree for arrears due in 
respecte thereof, the purchaser shall take subject to the interests 
defined as ‘protected interest’, but with power to annul 
the interests defined as “ encumbrances”, Section 160 defines “ pro- 
tected interests?” Section 161 defines the term ‘ encumbrance’ 
to mean a lien, sub-tenancy, easement or other right or interest 
crefted by the tenant on his tenure or holding or in limitation of 
his own interest therein and not being a protected interest as de- 
fined in section 160. The sale in this case was held under 
Chapter XIV, and, consequently, must be deemed to authorise the 
purchaser to annul all encumbrances mentioned in section 161. 
But the plaintiff contends that as he is a purchaser at the 
instance of the landlord, he is the landlord within the meaning 
of section 85 and that as ugainst him the sub-tenancy of the 
defendants is not valid. To give effect to this contention of the 
respondent, it would be necessary to read into section 85 
(1) (1904) I. L, R. gt Cale, 932. 5 

(a) (1905) I. L. R. 34 Cale, 104; 3 C. L. J. 155. 

(a) (1909) 13 C. W. N. 913. (5) (1913) 17 C. W. N. 860. |, 
(4) (1900) I. L, R 28 Cale, 205. (6) (1913) 18 C. L. J. aga; 19 C, W, N. 41a. 
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words which do not find a place there. We shoald have to read 
and construe section 85 as if it provided that sub-leases by the 
occupancy raiyat shall not be valid against his landlord nor as 
against a person ho has purchased at a sale in execution of a decree 
for arrears of rent held at the instance of the landlord. The obvious 
answer to the contention of the respondent accordingly is that these 
or similar words are not in sectidn 85. The sifdstance of the 
argument is a choice between two conflicting positions. One 
possible view is that as the sub-tenancy is not valid against the land- 
lofd, when he takes proceedings to enforce the décree for arrears 
of rent and brings the holding to sale, he does sg on the assump- 
tion that the sub-tenancy does not exist ; that is, he acts in a manner 
contrary to the express language of section 159. The other possible 
view is that the landlord acts in conformity with section 159 and that 
the property {s sold with liberty reserved to the purchaser to annul 
the sub-tenancy, If the landlord himself happens to purchase, it 
becomes superfluous for him to proceed in the manner provided in 
section 167 by service of notice upon the encumbrancer, because as 
soon as he is brought into direct contact with the sub-tenant, he is 
entitled to take up the position that the sub-tenancy as against him is 
not valid. On the other hand, if the property passes into the hands 
of e stranger, he takes the requisite steps under, section 167 to 
annul the sub-tenancy. This view „does not involve any hardship 
upon the purchaser, nor does it tend to depreciate the value of the 
holding, as was apprehended by the 1egpondent. We may add 
that the question which now requires decision was left open for 
consideration in the case of Fakir v. Banamali (1) and after full con- 
sideration of the arguments addressed to us, we are of opinion that it 
should be answered against the respondent. ° » 

The result is that this appeal is allowed, the decree of the Digtrict 
Judge set aside and that of the Court of first instance restored with 
costs both here and in the Court of appeal below. The effect of our 
decision will be that the defendants will,be tenants under the plaintiff 
in respect of the first seven parcels cf land. 


A. TK. Appeal allowed, 


(1) (1919) 18 C. L. J. 252; 19 C. W., N. 412. 
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CIVIL RULE. 





Before Mr. Fustie D. Chalier ps and Mr. Justice Walmsley. 
* AHAMABULEAH CHOWDHURY 


e v. 
, HAKARU SAHU AND ANOTHER”, 


Occupancy holding non-transferable—Purchaser, if can deposit decretal amount 
—' Interesi woidablg on sale'—Bengal Tenancy Act (VIII of 1885), section 
170 sub-section (3). 


When the landlord in executién of his decree for arrears of rent against his 
registered tenant advertised for sale the occupancy holding in arrear, the 
purchaser of the holding, having an interest voidable on the sale, can deposit 
the decretal amount under section 170, sub-section (3) of the Bengal Tenancy 
Act. 


Tarak v. Haris (1) followed 


Application for revision under section 115 of the Code of Civil 
Procedure by the landlord. 


The question was whether a purchaser of a non-transferable 
occupancy holding can deposit under section 170, sub-section (3) of 
the Bengal Tenancy Act so as to avert the sale advertised. 


Babu Kali Kinkar Ghuckerbutty for the Petitioner. 


Babus Jogendra Nath Mukerye and Karunamoy Ghose for the 
Opposite Party. C A. Y. 


The following judgment was delivered : 


The petitioner is the landlord. He obtained a decree for arreais 
of rent against his registered tenant in August, 1912, and advertised 
for sale the occupancy holding in arrear. The opposite paity de- 
posited the decretal amount under section 170 (3) of the Bengal 
Tenancy Act on the allegation that he had purchased the holding 
from the judgment-debtoi in January, 1909, and had been in posses- 
sion ever since. The petitioner opposed the deposit but the learned 
Munsiff allowed it and relied on the case of Tarak Das Pa} Chow- 
dhry v. Harts Chandra Banerjee (1). It ig contended before us that 


* Civil Rule No. 175 of 1914 against the order of the Munsiff of Katihar in 
Execution Case No 1691 of 1913. 
(1) (1912) 16 C. LJ 548; 17 C. W. N 163 
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the said case is distinguishable as the purchaser had been in posses- 
sion for more than 13 years to the knowledge of the landlord, where- 
as in this case the possession did not exceed three or four years. 
The learned Judges however did not rely on the possession for 
more than 12 years: they say ‘‘it is not material for the putpose to 
consider whether he has acquired by possession for a period longer 
than 12 years the status of a tenantof a non-transferable holding”. 
The learned vakil forthe opposite party contends that the ruling of 
the Full Bench in the case of Dayumayi v. Ananda Alohan and tlic 
anklogous cases (1) supports his right. One of the questions refer- 
red was “ whether a right of occupancy which is ac transferable by 
custom or local usage is a right which can be tran$ferred at all?” and 
it was answered in the affirmative subject however to the qualification 
that “ where the transfer is a sale of thé whole holding, the landlord 
in the absence of his consent is ordinarily entitted to enter on the 
holding”. The landlord therefore can terminate the purchaser's 
interest at any time and his right to do so is independent of an 
execution gale. We do not think however that on that account the 
interest is not one which is voidable onthe sale. The effect “of the 
sale is to give the auction-purchaser the right to oust the transferee 
and it has been held in the case of Zurak Das Pal Chowdhry v: Harts 
Chandra Banerjee (2) that that fact makes the interest of tae pur- 
chaser one that is voidable on the sale. If that >e so the purchaser 
has an interest which ıs voidable on the sale and the deposit was quite 
competent. The Rule is therefore discharged with costs, 1 gold- 
mohur, 


A, Te Ku. Rule disch urged. 


(1) (1914) 20 C. L.J. 52, 18C W.N.o71, 
(2) (1913) 16 C. L J. 548; 17C. W. N 163. 
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Before Hi. Fustice N. R, Chalterjea and Mi, Justice Greaves. 
ABDUR RAHMAN SARKAR : 


. r. 
PRQNODE BEHARI DUTT AND OTHERS.” 


Execution sale—dpplication to set ande on deposit—Sale in execution of 
rent decree — Landlord purchaser—Transferee of nor transferable occupancy 
holding, application by—‘ Owning'—' Holding an interest therein by virine 
of a title acquired '—Civil Procedure Code (Act V of 1908) O XXI, R. 89 — 
Eastern Bengal Tenancy Act UI E. B. A. of 1908), section 170 sub-section. 14, 
—Landlord, tf can challenge the right of the purchaser, 

A purchaser in execution of a mortgage decree of an entire non-transfer- 
able occupancy holding, cannot apply under O. KAI, R. 89 of the Code of 
Civil Procedure to set aside an execution sale held in execution of a rent decree 
and ın ‘which the landlord himself purchased the property, as the former can 
neither be said to be ‘owning’ nor holdingan interest therein by virtue of a 
title acquired before the rent sale as against the landlord, 

Ahamadullag v. Hakarw (1) commented on and distinguished. 

Sub-section (4) of sectlot 170 of the Eastern Bengal Tenancy Act does 
pot debar the landlord when he has himself purchased the holding at a sale 
held i in, execution of a decree for arrears of rent due thereon, to challenge the 
right of the purchaser who has not been recognised by him) to make the 
deposit on the ground, that as against him, such purchaser has acquired no 
title and therefore cannot come under O. XXI, R. 8 of the Code of Civil 
Procedure, .° g 

x Appeal and Application for Revision by the Petitioner, 


`” Application to set aside sale in execution of rent decree, on 
deposit under O. XXI R, 8g of the Code of Civil Procedure. 


The peutioner was the purchaser of an entire non-transterable 
occupancy holding in execution of a morigage decree. The land- 
lord ina suit for arrears of rent against the registered purchase, 
caused the holding to be sold and himself purchased it. The 
petitioner, who was not recognised by the landlord and who pur- 

~ Appeal from Appellate Order No. 580 of 1913 with Civil Rule No. 28o 
of 1914, against the decision of M Yusuf Esq., District Judge of Rungpur, 
dated the a4th September, 1913, affirming that of Babu Prafulla Chunder 
Dutt, Munsiff and Court, at Nuphamarl, dated the and August, 1913. 

(1) (1914) 22 C. Le J. 106. . 


pony 


VoL. XXIL] HIGH COURT. 


chased the holding within 12 yeais next before the sale in execution 
of rent decree, applied to set aside the execution sale on deposit 
under O. XXI R 8g of the Code of Civil Procedure. The landlord 
objected. The Courts below held that the petitioner had no locus 
sandi.” Hence this appeal and application for revision under 
section 115 of the Code of Civil Procedure. 


s s 
Babu Debendra Nath Bagchi for the Appellant and the Petitiones 


Babu Alul Chand a Gupta forthe Respêndents and the Opposite 
Party; ° 


è C A. Ve 
The judgment of the Court was as follows es 


This appeal and the connected Rule 28 of 1914 (issued upon an 
application under section 115 of the Civil Procedure Code, aiise out 
of an application under order 21, 1ule 8g of the Civil Pioceduie 
Code to set aside the sale of a holding in execution of a dccree fer 
rent, 


No appeal lies in this case, and we have therefore to consider the 
question raised in the case, in the Rule. 


The question for decision ig, whether the petitioner had a Zoons 
sfundi to make the application under order 21, rule 89 of the Civil 
Procedure Code. The opposite parties are the landlords of the 
holding which was sold in execution of a decree for arrears of rent 
due thereon against the tenant, and purchaged by the landlords them- 
selves. The petitioner purchased the holding at a sale held in exe- 


cution of a mortgage decree against the tenant, prior to the sale for < 


arrears of rent, and was in possession thergof He applied to have 
the sale for arreais of rent set aside under order 21, rule 89 of the 


Code. The.holding is an occupancy holding and not transferable ° 


without the consent of the landlord. The Courts below held that 
the petitioner had no /ocus sfandi to make the application. 


Now, under order 21, 1ule 8y, where immoveable pioperty has 
been sold in execution of a decree, any person either owning such 
property or holding an interest therein by virtue of a utle acquired 
before such gale, may apply to have the sale set aside. The petitioner 
having purchased the holding at a sale held in execution of a 
mortgage decree acquired a title to the pruperty. But he purchased 
an entire holding; the landlord was therefore entitled to eject him if 
he chose to do so. As against the landlord, he had not acquired 
any title to the property. 


January, 5 
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Civit, It is contended on behalf of the petitioner that he has a title to 
1915. the property so long as the landlords do not choose to enter on the 
ae eee holding. But it was the landlords themselves who were the purchasers 
v. at the sale sought to be set aside, and who would in osdinary course, 
eee obtain possession of the holding.though as purchasers, and they insist 
~ upon their right to refuse to recognize the title of the petitioner under 
- his purchase, anf resist the application to have the sale set aside, 
The petitioner is brought face to face with the landlords, and we do 
not see how under these circumstances the petitioner can be said to 
be a person elther “owning” the property, or “ holding an interest 
therein by virtue of a title acquired ” before the rent sale as against 
the landlords. . 
Tt will not be profitable to discuss the cases decided before the 
Full Bench case of Dayamayt v. Ananda Mohan Roy Chau- 
dhurt (1). 
There is one case decided subsequent tothe full Bench 
decision, Ahamadullah v. Hakara (2), which should be noticed. 
In that case it was held that the purchaser of a holding is 
entitled to deposit the decretal amount under section 170 (3) 
of the Bengal Tenancy Act. In that case the Court in referring 
to the decision in Jarak Das Pal v. Haris Chandra Banerjee 
(3) where it was held that if the purchaser had been in possession 
for more than 12 years to the knowledge of the landlord, he was 
held entitled to make the deposit under section 170 (3), observed 
that the learned Judges dig not hold it material to consider whether 
the purchaser had acquired by possession for a period longer than 12 
years the status of a tenant of a non-tranaferable holding. It is true 
~ the leamed Judges did not consider it material whether the purchaser 
had by such possessien for 12 years acquired the status of a tenant 
but thg decision was based on the ground that the possession of the 
purchaser claiming to be a tenent for a period longer than 12 years 
to the knowledge of the landlord conferred on him the position of 
a person who had an in/erest in the holding within the meaning of 
sub-section 3 of section 170. In the present case the petitioner’s 
= purchase was within 12 years of the suit Then the learned Judges 
in Ahamadullah v, Hikaru (2) referred to the Full Bench 
decision and observed as follows: “One of the questions referred 
was ‘whether a right of occupancy which is not transferable by 
custom or local usage isa right which can be transferred at all?” 
(1) (1914) 18 C. W. N. 971; 20C. LJ. 52 7 
42) (1914) 22 C. L. J. 106. 
(3) (1912) 16 C. L. J. 548, 17 C. W. N, 163 
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and it was answered in the affirmative subject however to the 
qualification that where the transfer 15 a sale of the whole holding, 
the landlord in the absence of his consent 1s ordinarily entitled to 
ente: on the Holding. The landlord therefore can terminate the 
purchaser's inteiest at any time, and his right to do so independent 
of an execution gale. We do not think howeve® that on that 


account the interest is voldable on the sale...... the purchaser has an” 


interest voidable on the sale, and the deposit ‘vas quite competent”. 


e The case was one under section 170 clause (3)*vhich relates to 
the deposit of the decretal amount prior to the sale, by a person 
“having an interest which is voidable on tbe sale.” Order ar. 
rule 89 of the Civil Procedure Code relates to deposit after sale, 
by a person either ‘owning’ the prapeity or “ having an interest 
by virtue of a title acquired before the sale’. However that may 
be, in the present case the lanlords themselves, as stated above, 
have purchased the holding, and would in ordinary course enter into 
possession of it (though as purchasers) and they resist the application. 


Under the circumstances of the present case, we do not think 
that the application should be allowed, and the landlords driven to 
eject the petitioner as a trespasser. 


The case comes from the district of Rungpur, and is therefore 
governed by the provisions of the Eastern Bengal and Assam 
Tenancy Act. Itis pointed out on behalf of the petitioner that 
order 31, rule 89 of the Civil Procedure Céde (corresponding to 
section 310A of the old Code), though made inapplicable to a hold- 
ing attached in execution of a rent deciee under the Bengal Tenancy 
Act is not so made inapplicable under the Eastern Bengal Tenancy 
Act (see section 176), and the fourth sub-section of section 170 of 
the latter Act lays down that the withdrawal of the amount defo- 
sited under section 310A of the Code of Civil Procedure by the 
decree-holder landlord shall not operate as an admission of the 
transferability of the tenure or holding sold in execution of the 
decree; and it 1s contended that these provisions show that a person 
in the position of the petitioner may apply under order 21, rule 
89 of the Civil Procedure Code when a holding is sold in execution 
of a decree for arrears of rent under the Eastern Bengal Tenancy 
Act. But all that sub-section 4 says is that the withdrawal of the 
deposit by the landlord would not operate as an admission of the 
transferability of the holding. Notwithstanding the withdrawal it 1s 
open to the landlord to contest the validity of the transfer if he 
“chooses to do so. ‘The said sub-section does not debar the land- 
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lord when he has himself purchased the holding ata sale held in 
execution of a decree for arrears ofient due thereon, to challenge 
the right of the purchaser (who has not been recognised by him) to 
make the deposit on the ground, that as against him? such purchaser 
has acqhired no title and therefore cannot come under order 21, 
rule 89. . . 

” Weare accordingly of opinion that the petitioner in the present 
case has no loows s/andi to apply under order 21, 1ule 89 of the 
Civil Procedure Code. 2 

The appeal must be dismissed, and the Rule also will be dis- 
charged with costs ®ne gold mohur. 
A. T. M, Appeal dismissed. Rule discharged. 
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Before Sir Lawrince Jenkins, K.C.LE., Chief Fustice, Sir Asutosh 
Mookerjee, Knight, fudge, and Mr. Fustice Richardson, 


»BAIJNATH MISTRI.axp OTHERS 
D. 
RAJA JUNG BAHADUR& 


Appeal—Latters Patent, cl. (15)—Decision under section 115 of the Code of Civil 
Š Procedure (Act V of 1908)—Difference of opinjon. 
Where the decision of the first Court in a money suit hgs been set aside on 
appeal the decision of the lower appellato Court even hough non-appealable 
under section 102 of the Civil Procedure Code cannot be set aside on revision by 
the High Court merely on the ground that it is erroneous In law. 
Quasre —Whether an appeal lies under clause 15 of the Letters Patent from 
judgment of the Division Court discharging a Rule under section 115 of tho 
Code of Civil Procedure, where the Judges wore equally divided in opialon. 


Appeal by the Plaintiffs. 


Suit brought on a piomissory note executed in favour of the 
plaintiff by the second defendant, who was then the Dewan of the 
father of the first defendant. The consideration for the note was an 
advance of money to the second defendant to enablg him to pay 
road cess on behalf of the father of the first defendant. In the 
primaiy Court it was held that the second defendant had an implied 
authority from the father of the first defendant to raise the money 
and that his action had ‘been ratified by the first defendant. On 
appeal, this decree was set aside, on the finding that the second 
defendant had no authority to borrow money on behalf of the first 
defendant, and that the acts necessary to consfituie a ratification of 
the second defendant’s action by the first did not occur. The plgin- 
tiffs obtained a Rule calling on defendant No. 1 to show cause why 
this order should not be set aside. The Rule came on for hearing 
before Stephen and D, Chatterjee JJ., the former being of opinion 
that the Court had no jurisdiction to revise the proceeding under 
secon 115 of the Code of Civil Procedure, the latter holding 
the contrary view, a3 the appellate Court did not come to a decision 
on the facts alleged to have occurred (ptz., as regards ratification) 
and thereby left undecided the most important issue in the case. 

* Letters Patent Appeal No, 2 of 1912 from the decision of Stephen and 
D ‚Chatterjee J]. dated the 29th January, 1912 in Re Civil Rule No. 4742 of 1911, 
against the decision of D. H Kingsford Esq, Judicial Commissioner of Ranchi, 


Gated the 26th May, 1911, modifying that of Babu Ashutosh Paul, Munsiff of 
“Giridih, dated the roth December, 1910, 
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Stephen J. was of opinion that the appellate Court decided the 
question of ratification adversely to the petitioner. Hence this 
appeal. The judgments of their Lordships were as follows 
Stephen J.—This suitis brought ona promissbry note executed 
in faydtr of the plaintiff by the second defendant, who was then the 
Dewan of thegfather of the fist defendant. The consideration for 
the note was an advance of money to the second detendant to 
enable him to pay i@ad-cess on behalf of the father of the first 
defendant. In the Munsiff's Court it was held that the second 
defendant had'an implied authority from the father of the frat 
defendant to raife the money and that his action had been ratified by 
the first defendant. The sult was accordingly decreed against the 
first defenlant. On appeal to the Judicial Commissioner, this decree 
was set aside, on the finding that the second defendant had no authority 
to borrow money on behalf of the first defendant, and that the acts 
necessary to constitute a iatification of the second defendant’s 
action by the first did not occur A Rule has been issued calling 
on defendant No. 1 to show cause why this oider should 
not be set aside. The question whether defendant No. 2 had 
authority to bind defendant No. 1 is one which the Court had 
jurisdiction to decide and we cannot interfere with Its decision on 
revision. It 4s argued before us, however, that the question of 
ratification was an issue in the case, and that the Judiclal Commis- 
stoner failed to exercise his jurisdiction to decide it, The qu stion 
of ratification was not expressly set out as an issue, but as it is 
independent of the question of the authority of the second defendant, 
it must be regarded as an Issue by itself. The finding of the 
trying Court is that on demand being made of the first defendant, 
he told the second’ defendant to pay the amount claimed out of his 
rent collections. The appellate Court found that the question 
whether this occurred was immaterial, that there would have been 
ratification if certain circumstances had ocourred which did not, in 
fact, occur, and that the facts found by the first Court constituted 
no admission that the money ordered to be paid was to come out of 
the pocket of the first defendant. The law laid down by the Judicial 
Commissioner cannot be accepted as correct, but looking at the 
facts of the case I cannot doubt that he had the question of ratifica- 
tion before his mind, and that he in fact decided it adversely to the 
petitioner. I am of opinion, therefore, that he has not declined 
jurisdiction in this matter, and that hə has not acted with material 
irregularity within the meaning of section 115 of the Code, and 
consequently that this Rule should be discharged, ° 
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The Court being divided in its opinion, the opinion of the senior ‘Civil. 


Judge prevails. , iois. 
The Rule is discharged. No order as to costs. Ba 
D. Chatterjee J—I regret very much that I am unable to agree = 

with my learned colleague in the view he has taken of this c45e, Jung Bakadur: 
The plaintif expressly alleged in his plaint that the defendant 

No. 1 had admitted the debt after the death of his father. This” 

was denied by the defendant No.1. The case of the plaintiff was á 

a even if the defedant No. 2.had no initial authogity to bind the 

Raja, the latter had, when a demand was made of him for the debt 

directed his servant, defendant No. 2, to repay thé debt, from the 

collections of his estate. The learned Munsiff found that this was 
so and that there had been a clear ratification or admission of 
the debt. The learned Judge thinks that this issue of ratification 
was immaterial and does not cometoany finding uponit. The 
reason given is that it would have been ratification if the Raja had 
directed payment from his pocket, but would not be ratification as 
the money was directed to be paid from the collections of his estate. 

This view of law is decidedly erroneous, but that alone would not 

perhaps by itself give us jurisdiction to interfere in revision, Here, 

however, the learned Judge has not come toa decision on the facts 
alleged to have occurred, and has thereby left undecfded the most 
important issue in the case He has, I think, by so doing, not only 

acted with material liregularity but virtually refused to exercise a 

jurisdiction vested in him by law. The decisi®n of the Privy Gouncil 

in the case of Amir Hassan v. Sheo Baksh Singh (1), has been 
relied on as negativing our urisdictlon to {nterfera in this case. 

Their Lordships held in that case that a Coum deciding a question 

of lay wrongly does not exercise jurisdiction illegally or with 

materlal irregularity. The judgment of the Judicial Committee 
does not furnish any test, however, for determining under what 
circumstances, a Court may be said to have acted illegally or with 
material irregularity. See Dwarka Nath Sen v. Kesory Lal Goswami 

(2) In the case of Siddharath Rai v. Anantram (3), the Bombay - 

High Court, (Jenkins, C. J. and Alston, J.) held that where a 

Court refuses to set aside an ea-par/e decree on an erroneous 

view of the law of limitation, it fails to exercise a jurisdiction 

vested in it by law. In the case of Kudrappa v. Narsing- 

rao (4), the same Court (Jenkins C. J. and Batchelor J.) held 

that where the only issue tried by the lower Court is not an 

e (1) (1884) L L. R. 11 Cale, 6 P. C. (a) (1910) 14 C, W. N. 703 
(3) (1906) 8 Bom. L. R. 567. (4) (1904) I. L. R 29 Bom, 213, 
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issue upon which the dispute could be’ adjudicated upon, it is an `’ 


exercise of jurisdiction with material irregularity. So the returning 
of a plaint without warrant of law has been held to be an acting 
illegally in the exercise of jurisdiction : Zamiran v, Kaleh Ali (1). 

I thfhk these are sufficient authorities on which we can hold that 
the action of the Court below ig within the mischief of section 1 15 
of the Civil Procedure Code. 

I would, therefore make the Rule absolute and send the case 
back to the lewer Court for a proper decision of the issue pf 


ratification. P 


The plaintiff appealed under clause 15 of the Letters Patent 

Alr. H. N, Sen and Babu Rajendra Chandra Guha for the 
Appellant. ji 

Babu Nares Chandra Sinha for the Respondent. 

Babu Nas esk Chandra Sinha for the respondent took a prelimi- 
nary objection that the appeal was incompetent. He argued that 
the order discharging the Rule was not a judgment within the mean- 
ing of clause 15 of the Letters Patent. ` 

The Court reserved the point and call2ad upon Mr. Sen to argue 
the case on the merits. 

Mr. Sen contended that the decision of the Judicial Commis- 
sioner was erroneous in law; that the first Court had taken a 
correct view of the liabitity of the first defendant and that his decision 
ought not to have been set aside on appeal; the Iligh Court should 
therefore have made the Rule absolute. 

(Jenkins, O. J—Assume that your contention is correct.; how 
is that a ground for interference under section 115, Civil Procedure 
Code 7] 

` [Mookerjee; J.—The law precludes a second appeal in this case 
under section 102, Civil Procedure Code ; the application for revision 
ie’ an appeal in disguise. ] 

Mr. Sen contended that the Judicial Commissioner had not 
decided the question of ratification which was material for the deter- 
mination of the liability of the defendant. He then dealt with the 
merits of the appeal. ` ‘ 
1 The judgment of the Court was delivered by 
: Jenking C. J.—Though we have heard Mr. Sen and listened 


to an interesting and careful argument, we certainly do not mean s 


(1) Q904) I. L, R ga Cale. 146, 


< 
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to hold that he was entitled to be heard and that an appeal Iles 
But it is enough for us to say that notwithstanding what he urged, 
it is clear that there was no case for revision under section 115 of 
the Code. . 


We must therefore dismiss the appeal with costs. ° 


We assess the hearing fee at one gold mohur. e 
AT. ML. Appeal dismisssd 


e manaua e 


Before Sir Lawyence Jenkins, K.C.LL,, Chief Justice, Sir Asutosh 
Mookerjee, Knighki, Judge, and Mr. Justice Benoherofi. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 
v’ 
BHARAT CHANDRA SINHA AND OTHERS.” 


Reni, assessmint of, suit for—Lakhsraj land—Suit instituted under Regula- 
tion II of 1819 and subsequently transferred to the civil Court. 


The plaintiffs predecessor in intorest in 1862 obtained a decree against the 
predecessor of the defendants for resumption of land held under ad invalid 
takksraj title created before 1790, the decree declaring the land llable to as- 


sessment. In a suit brought for khas possession on the ground that the defend- 
ants were trespassers : 


e 
Held, that the suit instituted under Regulation II of 1819 and subsequent- 
ly transferred under Regulation VII of 1822 was a suit dealing with re- 
venue as well as a sult dealing with rent, 


s 
That the decree obtained in 1862 could not be regarded as establishing the 
relatlonship of landlord and tenant. 


Appeal by the Plaintiff. 


Suit for declaration of title and for khas possession and in the 


alternative for assessment of fair and equitable rent. 


The disputed lands in the suit originally appertained to the 
invalid /akheraj Bhabani Charan Sur Chowdhury. In 1862 the pre- 
decessor-in-interest of the plaintiff brought a resumption suit in 
regard to the aforesaid tenure and gota decree. The decree was 
in the following terms: “ The defendants are in possession of 
1-10-15 gundas of nalbki/i and tank, lands in rent-free right com- 
prised within the boundaries given below......A suit was instituted 
in the Cellcctorate of the District on the 30th December, 1861, for 


~ Appeal from Appellate Decree No. 1794 of 1910, agalnst the decree- 


of Babu Raj Krishna Banerjee, Subordinate Judge of Tipperah, dated the 16th 
Š February, 1910, affirming that of Babu Jamini Kanta Mukerjee, Munsif of 
Comilla, dated ths a4th August, 1909. 
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resuming the said land and getting rent therefrom, calculating the 
annual income of the same at Rs. 69-8 as. and laying a claim of 
Rs. 3,251 being 18 times the said annual profit. The said suit has 
been registered in this Oourt, on the 28th June, 1862...... The suit 
being put up for final hearing.........it was ordered that the suit be 
decreed and rents should be paid for the disputed lands....’’ 


» Subsequently the then Maharaja granted a suluk of the lands in suit 
to Ram Manikya, a Dewan. The rent of the /alæk fell in arrears 
and the Maharaja purchased it in execution of his rent decree. 
During the last Cadastral survey settlement, the lands in suit were 
recorded as appéttaining to the plaintiffs xemindari and in the 
occupation of the tenant defendants. In the rent suits brought 
by .the Maharaja against these tenants, the latter denied the rela- 
tionship of landlord and tenanf between the plaintiff’s predecessor and 
themselves and set up a title in the defendant Ram Lal. The 
Maharaja withdrew these sults. 

The plaintiff based his claim upon a resumption decree of the 
year 1862 and a sale certificate of the year 1893. 


The Courts below dismissed the suit as being barred by limitation. 


_ Babas Dwarka Nath Chakrabarti, Gobind Chandra Dey Roy and 
Romes Chandra Sex for the Appellants. 


Dr. Sarat Chandra Basak for the Respondents, 


The judgments of the Court were as follows : 


Jenkins C. J —Thls second appeal arises out of a suit whereby 
the plaintiff seeks against two defendants kas possession, with an 
alternative prayer tbat if the Court should think that defendant 
No. 1 could not be ejêcted fiom the land then the plaintif might 
be declared entitled to rent from him. These prayers are based upon 
allegations in the plaint which set upa ttle in the plaintiff and 
proceed to state that defendant No. 1 has legally no right to 
hold and retain possession of the land and that both the defendants 
are mere, trespassers. Both the lower Courts have decided against 
the plaintiff, holding that the suit is barred by limitation. In my 
opinion, that decision is correct. It, in effect, is in accordance 
with our determination in the previous appeals, But itis contended 
that there is a distinction in this case which arises out of a decree in 
what has been termed a Resumption Suit. The argument is that 
this decree established the relationship of landlord and tenant bet- 
ween the plaintiff and both the defendants. The decree is trans- 
lated and we have also had the advantage of having the original 


tw 
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vernacular decree brought to our notice. I agree ‘with the lower 
Court that the decree cannot be accepted as establishing the re- 
lationship of landlord and tenant. The suit was one instituted un- 
der Regulation ®II of 1819 and subsequently transferred to the 
civil Court under Bengal Act VIL of 1862: and itis at least as 
reasonable to regard it asa suit dealing with revenue as a suit 


dealing with rent.: Moreover, it was the predecessor of defendant* 


No. 2 that was a party to that sult, and dtfendant No. 2is now 
treated as a trespasser. I therefore hold that the suit must fail 
and would confirm the decree of the lower appellate Court with 
i 6 

costs. 

Mookerjeo J.—I agree. 

Beachoroft J.—I agree. F 
AT. Me ; Appeal dismissed, 


(d 





Before Sir Lawrence Jenkins, K.C.1.E., Chief Fustice, Sir Atutosh 
Mookerjee, Knight, Fudge, and Mr, Justice Beaohorof?, 


KADIR BUX : 
v. 
MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR.? 


Adverse posssssion—Ad mission—Encroachment by tenant—Effect of—Enhance- 
meni in respect of encroached land, claim for, if maintainable, 


Where there was long possession by the defemdant on his own bghalf far 
beyond the statutory period and daring that period there had been no payment 
of rent by the defendants and no receipt of rent by the plaintiff in respect of the 
lands in suit : 


Held, that these were the elements required for a ‘pina in bar by reason of 
adverse possession, 

Where the defendants alleged in thelr written statement that in consequence 
of a special contract sst up by them they were not liable to pay any more rent to 
the plaintiff, having paid it for all time by paying him its capitalised value: 


Held, that it was not an admission but was merely a suggested explanation 
of how the present position of affairs might have come about, The suggestion 
was that there was a custom of the character there described. 

Where there was an encroachment on the adjoining land by the defendant, 
the adjoining land became the subject of the original tenancy and a suit framed 
for recovery of possession or inthe alternative for assessment of falr rent was 


* Appeals from Appellate Decrees Nos. 1783 and 1784 of 1910, against the 

decision of Babu Hari Prasanno Mukerjee Officiating Subordinate Judge of 

e Tipperah, dated the agrd February, 1910, modıfylag that of Baba Jamini Kanta 
Mukerjee, 1st Munsiff of Comilla, dated the and Marca, 1909, 
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not maintainable as belng one inappropriate for the purpose of raising and 
procuring a decision of the question whether or not there should be an enhance- 
ment in respect of the particular holding encroached upon. 


Appeal by the Defendant. œ 


Suits*were for recovery of khas possession of the lands in question 
and in the alterpative, for the agsessment of falr rents thereon after a 
«declaration of the plaintiff's zemindari title thereto. 


The allegations in the plaint were that the disputed lands, which 
were certain tangs and their banks, were in the plaintiff's khas posseg- 
sion but at the last Survey Settlement the defendants were recorded 
ag occupancy raiyata of such lands for which no rent was assessed; 
that they were only trespassers and that their wrongful possession 
was brought to the plaintiff's potice only in Magh 1309-B.S. 


The defence was that the suits were barred by limitation and that 
they held the disputed lands in nishkar right, 


The primary Court dismissed the suits as barred by limitation but 
this decision was reversed on appeal. 


Babu Sasadhar Roy for the Appellant. 

Mr. S. P. Sinha, Babus Dwarka Nath Chakravirti, Gobinda 
Chunder Dey Eoy, Romes Chunder Sen and Birendra Chunder Das 
for the Respondent. 

The judgment of the Court was delivered by 


Jenkins C. J.—In these two appeals the right of the Maharaja 
has been affirmed by the lower appellate Court, and it has been 
held that he is entitled to have the lands in suit assessed with the 
rental of Rs. 2 per Kani and alsoto get mesne profits. From the 
decrees of the lower * appellate Court the defendants have come to 
this Court by way of second appeal. Here as in other cases much 
of the difficulty experienced has been created by the disregard of the 
essential allegations in the pleadings. The plaint here alleged 
wrongful dispossession and claimed by reason thereof khas posses- 
sion or in the alternative rent as is permitted by the provisions of the 
Bengal Tenancy Act, 

The defence was nishkar right, limitation and in one case work 
done of a substantial character. The lower appellate Court has 
come to findings which It is difficult to follow because It declares the 
existence of a tenancy and at the same time directs that mesne profits 
be paid. Mr. Sinha has admitted that this is erroneous, and I feel 
that perhaps the real points at issue were not clearly placed before 
the Court and hence there has been some confusion of ideas, Now, 
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there can be no doubt that there was long possessicn by each defend- 
ant on his own behalf far beyond the slalutory period and that during 
this period there has been no payment of rent by the defendants 
and no receipt® of rent by the plaintiff in respect of the lands 
in suit, and thus there are the elements that are reauired for & plea in 
bar by reason of adverse possession, To, escape frqm this predica- 
ment the plaintiff, contrary to the allegations in hie own plaint, sug- 
gests that the defendants were his tenants and én support of that relies 
on, what is called an admission contained in paragraph 6 of the written 
statement. That paragraph has been read to us mofe than once and 
it Is clear that it is not an admission, but is mbrely a suggested 
explanation of how the present position of affairs might have 
come about. 

It was an essential part of that suggestion that -here was a custom 
of the character there described, but that custom has not been 
found to be established. And though at one time the learned 
counsel for the plaintiff did state before us that the Maharaja had 
not denied the custom, when it was put to him whether he admitted 
the custom, he declined to do so, and for very good 1eascn, In 
the circumstances it cannot be fairly suggested that what is stated 
ın paragraph 6 of the written statement amounts to an admission. 
Then again there is the further finding of the lower, appellate 
Court that there has been an encroachment on adjoining lands and 
thus those adjoining lands which are the subject-matter of this suit 
have became the subject of the original temancy. Mr. Sinha has 
very frankly admitted that if they thus became part of the tenancy 
the suitas at present framed must fail as beirg one inappropriate 


for the purposs of ralsing and procuring a decision of the question’ 


whether or not there should be an enhancement in respect cf this 


particular holding which has been enlarged by the encroachment. ` 


The result then is thas:—The facts apart from this theory of 
encroachment do not show there ever was the -elationship of land- 
lord and tenant between the plaintiff and the defendants, and so 
there is nothing in the way of the application of the plea of limita- 
tion. Ifthe plea of limitation be applied then the sult fails, If on 
the other hand, it be said that this finding of encroachment is con- 
clusive then the sult is misconceived. Whichever view then is 
taken the suit fails. We therefore must reverse the decree of the 


lower appellate Court and dismiss the suit with costs in all the’ 


Courts in each case. 


ea T, N Appeals allowed. 


t 
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Before Sir Asutosh Mookerjee, Rnight, Fudge, and Mr. Justice 


Beachcroft. 
om 3 MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 
1913. 2. 
Deantar NYI : NAZIR MAHOMED.* 

> Landlord and tenant —Adverse bosselsion— Reni, assessment of—Mesne profits, 

* daim for, 
If the relation of landlord and tenant subsists, a claim for assessment of rent 

and for mesne profigs does not fail on the ground of adverse possession. . 


Appeal by thg Plaintiff. 

Sult for rent. e 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Châkravarii and Birendra Chunder Das 
for the Appellant. 


- 


Babu Dhirendra Lal Rastyir (amicus curi) for the Respondent. 
The judgment of the Court was delivered by 


Decem ber, 19. _ Mookerjee J.—This is an appeal by the plaintiff in a suit 
which has been deacribed as one for rent. The plaintiff alleges that 
he is the owner of a large estate, that the defendant isa tenant of 
some land within his estate, that he has taken advantage of his 
position as’such tenant to take possession of the land in sult 
without any right and without settlement of rent and that the 
plaintiff was first apprised of this circumstance in 1898 when, in the 
course Of settlement proceedings, the defendant asserted-that he was 
entitled to occupy this land without payment of rent to the proprietor. 
The plainuff, therefore, prays fora decree for rent for three years 
ata rate described bý him as fair and reasonable rate. The 
defendant resists the claim on the ground that he and his predecessors 
have held the land adversely to the knowledge of the plaintiff for 50 
or 60 years and that the land is rent-free. The Court of first instance 
found that the land was situated within the ambit of the wa? land of 
the estate of the plaintiff, But the Court also found that the 
*~ defendant had failed to prove the alleged rent-free grant in 
his favour by the plaintiff or his predecessors. As regards the 
assertion of hostile title by the defendant, the Court came 

to the conclusion that for more than (2 years prior to the 
commencement of the suit, the defendant had asserted to the 

* Appeal from Appellate Decree No. 1820 of 1911, against the decree of 

Babu Ambika Charan Mojamdar, Subordinate Judge of Noakhali, dated the 


gist March, 1911, affirming that of Babu Rajani Kumar Ghose, Munsiff of e 
Feni, dated the and August, 1910. 
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knowledge of the plaintiff that he was entitled to occupy this land 
without payment of rent. The Court then proceeded to make a decree 
in these terms: “ that the suit be decreed in part and that the plain- 
tiff’s alleged tit to the properties in dispute be hereby declared and 
.that his claim for assessment of rent and for wasilat do sfand dis- 
missed,” . . 


This decree, it will be observed, is se]f-contradictory. If the 
title of the plaintiff as landlord is declared, it cannot very well be 
héld that what is described as the claim for assesshent of rent and 
for mesne profits fails on the ground of adverse possession. The 
defendant, however, was satisfied with this decr&e; it did not hurt 
him in any way, as the plaintif, had, according to the Court failed 
to establish his claim to make the dtfendant liable for payment of 
rent, The plaintiff thereupon appealed to the Subordinate Judge who 
held that the claim for assessment of rent was barred by limitation 
because the defendant had more than 12 years prior to the commence- 
ment of the suit denied the title of the plaintiff to his knowledge to 
have rent assessed on this land. . 


The plaintif has now appealed to this Court and has argued that 
as the Court of first instance decreed the suit in part and declared 
his alleged title to the properties in dispute, the infereffce follows that 
the relationship of landlord and tenant must be deemed to have 
existed between him and the defendant and that consequently the 
defendant could not, during the continuance ‘>f the tenancy, "set up 
any hostile title. In our opinion this contention is fallacious. The 
judgment of the Court of first instance shows that all that the Court 
intended to declare was that the land in dispute was situated within 
the ambit of the ma/ land of the zemindary. If that had been 
explicitly stated in the decree there could have been no room for 
misapprehension. The ambiguous language used in the decree has 
been made the foundation for the argument that the Court Intended 
to find and did as a matter of fact find, that the relationship of land- 
lord and tenant existed between the parties. The Court did not and 
never intended to find anything to that effect. The plaintiff, indeed, 
came into Court on the allegation of trespass; his case was that the 
defendant had taken possession of the disputed land without any 
right. The plaintiff has never treated the defendant as his tenant 
and has never realised rent from him. The defendant did not plead 
that he held the land as a tenant under the plaintiff. His case 
throughout has been that he and bis predecessors held the land in 
adverse right to the knowledge of the plalutiff for much longer than 
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the statutory period. Under these circumstances there was no room 
for any possible finding that the relationship of landlord and tenant 
existed between the parties. We therefore do not feel embarrassed by 
the declaration given by the Court of first instance to the plaintiff. 


The result is that the decree of the Subordinate Judge is affirmed . 


and this appeal dismissed. . 
A. Te M Appeal dismissed. 


Before Sir Ashesh Alookerjee, Knight, Fudge, and Mr. Justice 
Beschcroft. 


NAWAB ALI 


D. 
MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR.* 


. 
$ 


Rent-/i oe grant —Presumplion—Long possession withuut payment of ient. 
A rent-free grant may reasonably be inferred from long possession without 
payment ọf rent. 
Bissonath v. Brojo Mohun (1) and Radha Gobind v, Prokash (a) referred to, 
Appeal by the Defendant. 
Suit for assessment of rent of a tank in the occupation of the 
defendant, 
The material facts and arguments appear from the judgment, 
Babs Sasadhar Itey for the Appellant.. 
Babus Dwarka Nath Chuckerbutty and Gobind Chunder Dey Roy 
for the Respondent. 
The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal by the defendant in a suit 
for assessment of rent of a tank in his occupation. The case for 
the plaintiff is that the defendant is a tenant of some land within his 
zemindary and has taken possession of this land for which he is 
liable to pay rent. The defendant pleads tha the tank was excavat- 
ed by his grandfather, that the property descended to his father and 
has been in his possession for many years, and that neither his 


grandfather nor his father nor he himself ever paid any rent for the _ 


~ Appeal from Appellate Decree No. 1386 of 1913, against the decree of 
Babu Hari Prasanna Mukerjee, Subordinate Judge of Tippera, dated the a3rd 
February, 1911, reversing that of Babu Nirode Ranjan vet Munsiff of 
Comilla, dated the 31st May, 1910. 

(1) (1868) 10 W. Re 61. (a) (1870) 14 W. R. P 
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tank, which is held under a rent-free grant, He further alleges that 
he had heard from his father that a lump sum was paid to the 
zemindar at the time when this rent-free grant was obtained. The 
defendant also‘agserts, in the alternative, a tile by adverse possession 
for much longer than the statutory period. The Court %f first 
instance found that from the nature of the land, the exclusive 
possession of the defendant and his predecessors, non-payment of 
rent and the assertion of a rent-free title amor» than 12 years 
before the commencement uf the suit during the pendency of settle- 
ment proceedings, the only Inference which coulMlegitimately be 
drawn was that the defendant held under a rent free grant. The 
Court also found that the possession of the defendant had been 
adverse to the plaintiff and that consequently the claim for assess- 
ment of rent was barred by limitation. In this view the suit was 
dismissed. Upon appeal the Subordinate Judge has held that the 
claim for assessment of rent is not baired by limitation, and he has 
assessed what he considers to be fzir rent in respect of the tank. 


The de‘endaut has now appealed to this Court and on his behalf 
it has been coatended that the view taken by the Subordinate 
Judge upon the question of adverse possession is erroneons. In the 
view we propose to take, it is not necessary to eraming, the grounds 
upon which this decision is based. As the Subordinate Judge has 
omitted to consider the fundamental question In the case, namely, 
whether the defendant holds the land undgr a rent-free grant, we 
have dealt with the case under section 103 of the Code of Civil 
Proce lure and examined the evidence on the record, “The defend- 
ant whois 55 years old, has testified that he has been in possession 
of the tank ever since he came of age, and he has brought forward a 
witness who pledges his oath that he has seen the defendant in occu- 
pation for about 45 years. His possession cousequently must be 
taken to have extended for over 40 years. He further assercs that 
the tank was in the occupation of his father and grandfather. We 
may take ib, therefore, that the defendant himself and his father 
were In possession for a long series of years, and there is no reason 
to distrust his testimony that his father and grandfather before him 
were in possession of the tank, It isn owhere suggested that rent 
was at any time paid by the defendant or his predecessors for occu- 
pation of this tank. The plaintiff asserts that the land was originally 
mal or rent-paying; of this there is however no evidence on the 
record, Butif it is assumed that the land was at some time rent- 

‘paying, the fact that no rent has been claimed or realised in respect 
of the land for more than half a century indicates that there must 
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have been some good reason for it. The explanation which the 
defendant offers is very probable, namely, that the tank was excavat- 
ed by his grandfather and that maney was paid to the landlord to 
obtain a rent-free title. The Subordinate Judge ha referred to the 
fact that the defendant is in occupation of- another tank for which he 
pays rent. This, inour opinlon, supports the case for the defendant, 
that the disputed tank, for which no rent has been claimed or paid, 
is held under a rent-free grant.. The landlord has consequently the 
choice of two,galternatives. If the land was initially ma/ and has 
ceased to be renfpaying for a long series of years, the fact calls for 
explanation ; noneehas been suggested on the side of the plaintiff, 
while that offered by the defendant is satisfactory. If, on the other 
hand, the land was never mal, the possession of the defendant and 
his predecessors for upwards of half a century, has been prima fucie 
adverse, and has extingulshed the title of the plaintiff. We are of 
opinion that this is pre-eminently a case for application of the well- 
recognised principle that a rent-free grant may reasonably be inferred 
from long possession without payment of rent: Bissonath v. Brojo 
Mohun (1); Radha Gobind v. Prokash (2). 

The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge set aside and that of the Court of first instance 
restored. This order will carry casts both here and in the Court of 
appeal beluw. 


A, T. AL . Appeal allowed. 
(1) (1868) 10 W. R. 61. t2) (1870) 14 W. R. 108. 


Before Sir Asutosh Mooher;ee, Knight, Judge, and Mr. F ustice 
Beachcroft. 
JAFER AHMED AND OTHERS 
v. 

MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR.* 

Rent-fres title—Inference—Long possession without payment of rent. 
Long possession without payment of rent may justify, in the circumstances 

of a particular case, an inference of rent-free title. 

Bissonath v. Brojo Hokun (1) and Radha Gobind v, Prokash (2) referred to, 
» Appeal from Appellate Decree No. 1789 of 1911, againstthe decree of 


Babu Ambika Charan Mozumdar, Subordinate Judge of Noakhali, dated the agth 
March, 1911, reversing that of Babu Narendra Nath Lahiri, Muns of Feni, 


dated the 26th July, 1910. 
{1) (1868) 10 W. R.61. (2) (1870) 14 W. R. 108, 


w 
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Where it was found that a cortain tank had been in occupation of the 
defendants and their predecessors for more than half a century, that It is called 
after the original holder who lived about a century ago and, as tradition has 
it, excavated the tawk, and that rent had never been claimed or realised in 
respect of the property, the inference may properly be drawn that the defendants 
hold under a rent-free title 


Appeal by the Defendants. 


Suit for assessment of rent. ý 


e The material facts and arguments appear from thepjudgment. 


Moulvi Nuruddin Ahmed and Babu Kumar Sankdr Roy for the 
Appellants. E 


Fabas Dwarka Nath Chuokervarti and Birendra Chunder Das for 
the Respondent. i 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the defendants in a suit for 
assessment ot rent. The case for the plaintiff is that the defendants 
are his tenants in respect of some lands, that they have, without his 
consent and without any arrangement for payment of rent, unlaw- 
fully taken possession of the disputed land, and, that although they 
haye been repeatedly asked in recent years to arrange for the 
payment of rent they have taken no heed. The defendants set up 
a rent-free grant, on the allegation that the tank in dispute was 
excavated by their predecessors more than a century ago, and that 
they have been in possession since then without payment of 1ent. They 
plead in the alternative that if their rent-free grant is not established, 
the ight of the plaintiff to claim assessment of rent has been 
extinguished by adverse possession for more than twelve years on 
their part. The Court of first instance found upon the evidence 
that the defendants had been in possession without payment of rent 
for a long series of years and that the circumstances were such as to 
justify an inference that they held under a rent-free grant. In this 
view the Court disallowed the claim for assessment of rent. Upon 
appeal the Subordinate Judge has reversed that decision, He has 
laid it down as a proposition of law that mere length of possession 
cannot raise a presumptiont hat the defendants held undera_ rent- 
free title. In this view he has made a decree in favour of the 
plaintiff for rent ata fair and reasonable rate. 

The defendants have now appealed to this Court, and have 

contended that the Subordinate Judge has not appreciated the real 
question in controversy, In our opinion, there is much force in this 
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contention. The question in controversy is, not whether from mere 
length of possession a presumption of rent-free title can be 
legitimately made, but whether from long possession without payment 
of rent, the inference may properly be drawn that thé defenants hold 
under a rent-free title. It has been repeatedly laid down that long 
possession without payment of.rent may justify, in the circumstances 
of a particular case, an inference of rent-fee title: Bissonath v. 
Brojo Mohun (1) ; “Radha Gobind v. Prokash (2). In the case 
before us it has been pointed out that in 1868 the property wgs 
sold in executign of a decree for money, Execution had been 
taken out against tle grandsons of the original holder who, it is 
alleged, excavated the tank which is still called after his name by 
the people of the locality. Possession was delivered to the purchaser 
in the following year, and in 1870, he conveyed the property to the 
predecessor in interest of the present defendants. It is not disputed 
that rent has never been realised, indeed, has never even been claimed, 
till quite recently, in respect of this land. Itis not shown that the 
land was at any time rent-paying. But it has been suggested in this 
Conrt that as the surrounding lands are rent-paying, the inference 
may be drawn that the disputed land also bears a similar character. 
The description of the land in the execution proceedings, however, 
goes to indicate that there is rent-free land only on ona side of the 
disputed property. We have thus the facts that the tank has been 
in occupation of the defendants and their predecessors for more than 
half £ century, that “it is called after the original holder who 
lived about a century ago and, as tradition hag it, excavated the 
tank, and that rent has never been claimed or realised, in respect of 
the property. Under these cicumstances the proper inference to 
be drawn is that the defendants hold under a rent-free ttle. But 
even if the defendants were not able to establish a rent-free title, 
the claim of the plaintiff would be obivously barred by limitation. 
The plaintiff treats the defendants as trespassers, and they, on their 
part, set up atitle by adverse possession, They have never pald 
rent, they have always claimed to hold the property rent-free, and have 
repudiated their liability to pay rentto the plaintiff. Whichever view 
of the case is taken, the claim of the plaintiff cannot be sustained. 


The result 1s that this appeal is allowed, the decree of the Court 
below set aside and the suit dismissed with costs in all the Courts, 


Ay T. M, Appeal allowed. 


(1) (1868) 10 W. R. 61. (2) (1870) 14 W. R. 108 
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Before Sir Asutoth Mookerypet, Knighi, Fudge, and Mr. Justios 
Leacheroft. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 


Civil. 


D = ene 
* ° 1913. 
LAKSMI. i S 
Encroachment—Landlord and tenani — 4dverse possession—Limitation Act December, 32. 


(XV of 1877), Sch. II, Art. 144. 4 


Encroachments made from the waste, by a tenant, whether the land taken 
bglongs to the landlord or to a stranger, are presumed to have been made for 
the benefit of his landlord, unless it appears clearly from some act done at the 
time that the tenant intended to make the encroachment for his own benefit 
and not to hold It as he held the farm to which the encroachments were adjacent, 


Doe v. Rees (1) and Andrews v. Hailes (2) referred to, 


As a general rule, the intention of the tenant to make an encroachment 
for his own benefit must be shown at the time when the encroachment is made, 
but a subsequent severance of the encroachment from the demised premises 
may have the same effect if brought to the knowledge of the landlord, although 
{f the landlord is allowed to remain under the belief that the encroachment 
was held as part of the holding, the tenant might be estopped from denying It. 

Kingsmill v, Millard (3) ; Doe v. Jones (4); and Nxddyarchand v. Meajan 
(5) referred to. 


Where the defendant to the knowledge of the plaintiff claiming limited 4 
nterest to encroached land (wis,, right to realise rent), asserted a hostile title 
more than 12 years before the commencement of suit : 


Held, that the plaintiff had no enforceable title under Art. 144 of the second 


Schedule of the Limitation Act. e 
Ishan v, Raja Ramranjan (6); Raktoo v, Sudhram (7) and Protap v. 
Shukhee (8) referred to. i s 
Appeal by the Plaintiff. $ 


Suit for declaration of title to land and for assessment and re- 
covery of rent in respect thereof. 


The material facts and arguments appear from the judgment. 
Babus Dwarks Nath Chuokervarti and Gobind Chunder Dey Roy 
for the Appellant. 
No one for the Respondent. 
“ Appeals from Appellate Decrees Nos. 390 and 9299 of 1911, against the 
decision of Babu Jogendra Nath Bose, Subordinate Judge of Noakhali, dated 


the 3and November, 1910, affirming that of Babu Amrita Nath Mitter, Munsiff 
of Feni, dated the 16th May, 1910. 


(1) (1834) 6 C. and P. 610, (2) (1853) 2 E. & B. 349 (353). 
(3) (1855) 11 Exch, 313. (4) (1846) 15 M. & W. 580, 
(5) (1884) I. LR. 10 Cale, 820, (6) (1905) 2 C. L, J. 125. 

? (7) (1907) 8C, L. J. 557. (8) (1878) 2 C. L, R, 569. 
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The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff ina suit 
for declaration of title to land and for assessment and recovery of 
rent in respect thereof. The case for the plaintiff is that the de- 
fendants are his tenants in respect of some lands within his estate, 
that they have encroached upch the disputed landa which were 
contiguous to the lands of their tenancy and that they are conse- 
quently liable to pay a falr rent for the encroached portion. The 
defendants pleadgthat their ancestors excavated the disputed tank 
and that the rent was redeemed. They further contend that they 
have never paid remt and that the title of the plaintiff to realise rent 
has been barred by the statute of limitation, The Courts below 
have dismissed the sult, . 


It is not disputed that more than 12 years before the commence- 
ment of the suit, in the course of settlement proceedings, the de- 
fendants asserted to the knowledge of the plaintiff, a title to hold the 
land without payment of rent to him. Their case at the time was 
that they held the land under a rent-free grant and were under no 
legal obligation to pey rent therefor to the plaintiff. The question 
in controversy is, whether the title of the plaintiff to realise rent from 
the defendantseis barred by the statute of limitation. In our 
opinion, the question must be answered against the plaintiff. 

The plaintiff seeks to assert his right to a limited interest in the 
land, ‘This is plain frone the frame of the suit, which he describes 
ag a suit for declaration of title to land and for assessment and 
recovery of rent thereof. The valuation of the suit is stated, for 
purposes of jurisdictign and for payment of court-fees, to be based 
on the estimated value of the disputed land together with the ‘amount 
of rent claimed. There can be no room for reasonable controversy 
that the suit is in its essence a suit for recovery of a limited interest 
inland. In so far as that interest is concerned, the defendants to 
the knowledge of the plaintiff asserted a hostile title more than 12 
years before the commencement of the suit. When they first 
encroached upon these lands, it was open to the plaintiff to assume 
that they had taken possession of the land in their character as his 
tenants. When however more than 12 years before the com- 
menoement of this litigation, the defendants repudiated that position, 
to the knowledge of the plaintiff, it was his duty to enforce his 
right to recelve rent from the defendants by an appropriate pro- 
ceeding. He has failed to do this within the period allowed 
by the statute of limitation, He has never received rent for this 
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his right to receive rent has always been repudiated by 

the defendant; such repudiation has lasted, to his knowledge, 
for more than 12 years, It ` is consequently clear that under 
Art. 144 of thesecond schedule of the Limitation Act, the plaintiff 
has no enforceable title. The view we take is in actordance 
with that taken in the cases of Jshan v. Raja Ramranjan (1), 
Rakioo v. Sudhram (2) and Profap v. Shuthee (3). In these cir-- 
cumstances the plaintiff can derive no bereft from the principle 
recognised in the cases of Kingsmill v, Millard (4}, Doe v. Fones (5), 
Whitmore v. Humphris (6) and A. G. v. Tomlins 47), namely, that 
encroachments made from the waste, by a tenart, whether the land 
taken belongs to the landlord or to a stranger, are presumed to have 
been. made for the benefit of his landlord, unless it appears clearly 
from some act done at the time thatthe tenant intended to make 
the encroachment for his own benefit and not to hold it as he held 
the farm to which the encroachments were adjacent : Doe v. Rees (8) ; 
Andrews v, Hailes (9). No doubt, as a general rule, the intention 
of the tenant to make an encroachment for his own benefit must 
be shown at the time when the encroachment is made, buta sub- 
sequent severance of the encroachment from the demised premises 
may have the same effect, if brought to the knowledge of the land- 
lord, although if the landlord is allowed to rem&in under the 
belief that the encroachment was held as part of the holding, the 
tenant might be estopped from denying it: Kingsmilly. Millard (4); 
Doev. Foxes (5); Nuddyarchand v. Meajan $10); Laws of England, 
edited by Halsbury, Vol. IV, Para. 1144. 

The result is that the decree of the Court below is affirmed and 
this appeal dismissed. . 

It is conceded that this judgment will govern, S. A. 929 of 1911, 
which also is dismissed. 


A T.M, Appeals dismissed., 
(1) (1905) 2 C. L. J. tas. (a) (1907) 8C. L. J. 557. 
(3) (1878) aC. L.R 5%. (4) (1855) 11 Exch. 313 

(5) (1846) 15 M & W. 580. (6) (1871) L. R. 7C. P. 1 


(7) (1880) 15 Ch. D. 150 (160). (8) (1834) 6C. & P 610, 


(9) 1853) 2 E. & B. 349 (353). 
(10) (1884) I. L, R. ro Calc. 820 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Beachoroft. 
MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 


D. 
GAGAN CHANDRA CHAKRABARTL* 


, Limitation—Limitation Act (XV of 1877), Sch. II, Art. 144—Rent, assessment 


o S—Adrerse possession 

Where the case for the plaintiff was that the defendant unlawfully took 
possession of a cegain tank and the defendant averred that more than 12 years 
before the commengment of the suit, In the course of settlement proceedings, 
she set up a rent-free grant and disclaimed all [lability to pay rent to the 
plaintiff in respect of the disputed tank and the defendant’s averment 
was proved: A 

Held, that a suit for a declaration that the plaintiff was entitled to have rent 
assessed on the tank, was barred under Art. 144 of Sch, If of the Limitation 
Act. 

Appeal by the Plaintiff. 

Suit for declaration of title to land and for assessment of fair rent. 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Chuckervarli and Romes Chunder Sen for 
the Appellant. í 

No one fof the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This isan appeal by the plaintiff in a suit 
for deelarution of title fb land and for assessment of fair rent. The 
case for the plaintiff is that the defendant has without any title taken 
possession of the disputed land which is situated within his estate, 
that although rent bas been demanded repeatedly the defendant has 
not pald rent and has refused to take a settlement. The case for 
the defendant is that she has a rent-free title to the disputed tank 
and that in any event she and her predecessors have for generations 
held the property in adverse title, so that the claim of the plaintiff for 
assessment of rent is barred by limitation. The Courts below have 
concurrently dismissed the claim for assessment of rent. 

The plaintiff has now appealed to this Court and bas contended 
on the authority of the decision in Wi/yanund v. Kissen Kishore (1), 
that the relationship of landlord and tenant exists between the parties 

* Appeal from Appellate Decree No. 1909 of 1911, against the decree of 
Babu Satcowri Haldar, Subordinate Judge of Tippera, dated the 11th April, 
1911, affirming that of Moulvi Iradatulla, Munsiff of Comilla, dated the a3rd 
August, 1910, 

(1) (1864) W. R. Gap. Act X Roling 82. 
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and that consequenly the mere assertion of a hostile title by the 
defendant cannot possibly be taken to have extinguished his claim 
for assessment of rent in respect of the disputed land. In our 
opinion, there i no foundation for this contention. In the case 
upon which reliance is placed, it was observed that “it's a very 
usual thing for a man to squat ona plece of land or to take into 
cultivation an unoccupied or waste piece of land. Tenancy in ae 
great many districts in Bengal commences ih this way and where it 
dges so commence, it is presumed that the cultivator cultivates by 
the permission of the landlord and is under obligayfon to his land- 
lord to pay him a fair rent when the latter may ghoose to demand it. 
The established usage of the country regards these parties as land- 
lord and tenant, and unless the landlord chooses thus to treat him, 
the cultivator is not regarded, as be would be by the law as adminis- 
tered in England, a trespasser, but a tenant, and he would be so 
although he may never have expressly acknowledged the landlord’s 
Tight or entered into an express contract with him for the payment 
of rent, If he chooses to cultivate the xemindar’s lands and the 
zemindar lets him, there is an implied contract between them 
creating a relationship of landlord and tenant”. The principle 
thus laid down has no application to the circumstances of this liti- 
gation. The case for the plaintif is that the defendant unlawfully 
took possession of this tank. The defendant avers that more than 
13 years before the commencement of this suit, in the course of 
settlement proceedings, she set up a rent-fre grant and distlaimed 
all liability to pay rent to the platntiff in respect of the disputed land. 
Notwithstanding this disclaimer of liability the plaintiff has walted 
for more than 12 years and now seeks ae declaration that he is 
entitled to have rent assessed on this land. In our opinion, the 
right of the plaintiff to have rent assessed on the land has been 
extinguished under Art. 144 of the second schedule of the Limitation 
Act. Itis not alleged by the plaintiff that there was, at any time, a 
relationshipof landlord and tenant between the parties. On the other 
band, his case is that the defendant without any title unlawfully took 
possession of the disputed land. The Subordinate Judge has 
incidentally observed that on the authority of the decision mentioned, 
the inference may possibly be drawn that there was an agreement of 
tenancy between the parties. This however is not the case either 
of the plaintiff or of the defendant. 

The result is that the decree of the Court below is affirmed and 
e this appeal dismissed. 
A. TM. po Appeal dismissed, 
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Before Sir Asutosh Mookerjee, Knight, fudge, and Mr. Justice 


a Beacheroft. 
Civit, « 
— MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 
-191% e 
Sartell e vu. 
December, 23. j 
— CHANDI CHARAN DEY AND oruxrs.* 
. Presumption—Renti-free grani—Long possession—No claim for or payment 
e of reni. 


When the plaintiff failed to establish that a tank in possession of the Seiad. 
ant was Included ha the wal lands of his zemindary and it was found that 
the tank was in his’ possession for more than 40 years, that he inberited the 
property from his fater and that the family had been in occupation of it for 
four generations : 

Held, that the Inference mige Tartini ts drawn that as no rent had 
ever been claimed or paid for a long series of years, the defendants held 
tho tank under a rent-free grant. 


Bissonaih v. Brojo Mohun (1) and Radka Gabind v, Prohash (2, followed, 
Appeal by the Plaintif. 


Suit for declaration of title to land and for assessment and 
recovery of rent. 


. The material facts and arguments appear from the judgment. 


Babus Dwarka Nath Chakravarii and Birendra Chunder Das for 
the Appellant. 

No one for the Respondent. 

The judgment of the Court was delivered by 


December, 22. Mookerjee J.—This is an appeal by the plaintiff in a sult for 
declaration of title to land and for assessment and recovery of rent. 
-His case is that the defendants are tenants of some lands within his 
estate and have unlawfully taken possession of the disputed land. 
The defendants allege a rent-free grant of the land on which their 
great-grandfather excavated a tank, still known by his name, and 
contend that the claim is barred by limitation, as they have, to the 
knowledge of the plaintiff, asserted a rent-free title for more than 
12 years and have never pald rent. The Courts below have dismissed 
the suitas barred by limitation. This decision has been assailed 
before us in this appeal. We are of opinion that the suit must 
fail on the merits, apart from the question of limitation. 

+ Appeal from Appellate Decree No. 2218 of 1911, against the decree of 
Babu Ambika Charan Mozumdar, Subordinate Judge of Noakhali, dated the sth 
May, 1911, affirming that of Babu Amrita Nath Mitter, Munslff of Feni, dated 
the 21st September, 1910. m 

(1) (1868) 10 W. R. 61. (a) (1870) 14 W. R. 108, 


VOL, KAI.) HIGH COURT, 


The Subordinate Judge has omitted to try the fundamental 
question in the case, namely, whether the defendants have a rent- 
free title to the disputed property. We have accordingly dealt with 
the case under s:c, “103, C. P. C. The Court of first instance found 
that the plaintiff had failed to establish that the tank was included 
within the mal lands of his zemindary, In additlon to this, we 
have the fact that the tank is popularly known as by the name of 
Ramnarayan, the great-grandfather of the def¢hdants, which lends 
support to the case of the defendants that the tank was excavated 
by him. One of the defendants pledges his oath to thfeffect that the 
tank has been In his possession for more than 4o,years, that he 
Inherited the property from his father, and that the family has been 
in occupation of the tank for four generations. There is no reason 
to distrust this testimony, which is practically uncontradicted. In 
these circumstances, the principle recognised in the cases of 
Bissonath v. Brojo Mohun (1)and Radha Gobind v. Prokash (2) applies 
and the inference may legitimatly be drawn that, as no rent has 
ever been claimed or paid, for a long series of years, the defendants 
hold the property under a rent-free grant as alleged by them. 

The result is that the decree of the Court below is affirmed, 
though not for the reasons assigned by it, and this appeal dismissed. 
mice ee Appeal dismissed. 

(1) (1868) 10 W. R. 61, (2) (1870) 14 W.R. 108 





Before Sir Asulosh Mookerjee, Knight, Fudge and Mr. Justice 
Beacheroft. 


GAGAN CHANDRA CHUCKERBUTTY 
v. ` 
MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR.” 
Possession, swit for—Suit for assessment of rent—Linsitation—Squatter—T enancy. 


If a person squats upon the land of another and if the latter accepts him as - 


his tenant, elther by express declaration or by Implication, the squatter acquires 
the status of a tenant. But it is open to the proprietor to repudiate the tenancy, 
and to evict the person who has come upon the land without his consent, 

If a person occupies the land of another, it is not open to the proprietor, any 
length of timo afterwards, to treat the occupier as tenant, in the absence of any 
Indication that he intended to hold the land as tenant. 

*Appeals from Appellate Decrees Nos, 1504 and 1626 of 1911, against the 
decision of Babu Satcowrl Haldar, Subordinate Judge of Tippera, dated the 11th 
April, 1911, reversing that of Moulvi Iradatulls, Munsiff of Comilla, dated the 
agrd August, 1910, 
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Birendra v. Gagan (1) and Mati Lal v. Darjeeling Municipality (a) referred 
to. 

The case of Nityanund v. Kissen Kishore (3) applies only to squatterers. 

Where it is not the case of any party-that a tenancy ever existed, and the 
plaintif seeks for assessment of rent for the future, in so far as the period ante- 


cedent to the sult is concerned, he claims damages for use and occupation on 
the assumption that up to the date of the Institution of the sult, at any rate, the 


"defendant was not his tenant, the suit is essentially for recovery of possession, 


and the rule of Imitation applicable to suits for recovery of possession 1s 
applicable, à 


Chundrabutier À Luchhea (4) and Abkoy v, Kally Pershad (5) referred to. 
Appeal by the Defendant. 

Suit for declaration of title to land and for assessment of rent. 
The material facts and arguments appear from the judgment. 
Babu Tarak Chunder Chuckerbutty for the Appellant. 


Babus Gobind Chunder Dey Roy and Birendra Chunder Das for 
the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the defendant in a suit 
for declaration of title to land and for assessment of rent. The 
case for the plaintiff is that he is the proprietor of an extensive 
xemindary, that there are numerous tracts of waste land within his 
estate,and that various persons, without his knowledge and without 
settlement from him, have taken possession of these lands and have 
brought them under cultivation. According to the plaintiff, the 
defendant is one of sych persons, and in 1898, in the course of settle- 
ment proceedings under the Bengal Tenancy Act, it was discovered 
that the defendant was in occupation of some land without settlement 
from the plaintiff. The defendant was, however, described in the 
settlement record as an intermediate tenure-holder who held without 
payment of rent. The plaintiff finally states that the defendant, though 
thereafter repeatedly asked to take a settlement of the disputed land, 
has, on various pretexts, never attorned to him. The plaintif conse- 
quently asks that rent may be assessed at the rate of Rs. 2 per bigha 
and prays that for the years antecedent to the suit damages for use 
and occupation may be decreed at the same rate. The defendant 


(1) (1913) 22 C. L. J. 138. i (2) (1919) 17 C. L. J 167. 
(3) (1864) W. R. Act X Rul 82. (4) (1865) 10 M.I. A aip 
(5) (1880) I. L. R. 5 Calc, 949. 
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1esists the claim on the ground that he has a miskar or rent-free title, 
that neither he nor his ancestors who were in occupation for many 
years, ever paid ront to the plaintiff and that the claim for assessment 
of rent 1s barred by Hmitation. The Court ol first instance fpund that 
the defendant held under a rent-free title. The Court also held that 
ifthe defendant had no such title? the claim for ‘assessment of 
rent was barred by limitation. Upon appeal,the Subordinate Judge 
has held that the fact that the defendant and his predecessors had 
been in occupation of the land for many years without payment of 
rent does not show that the defendant has a rent-ffee title; he has 
also held that the claim for assessment of tent is not barred by 
limitation, In this view the claim of the plaintiff has been decreed. 
On the present appeal by the defendans, it has been argued that the 
claim is essentially one for recov:ty of possession of land and is 
baned by limitation as neither the plaintiff nor his predecessor has 
heen shown to have been ever in possession of the land either directly 
o through tenants, On behalf of the respondent, ıt has been argued 
on the authority of the decision in Vi/yanund v, Kissen Kishore (1) 
that the defendant was presumably a tenant, under the plaintiff, that 
it is not proved that the defendant at any time set up a hostile 
utle, and, that consequently the claim for assessment of rent is not 
barred by limitation. In our opinion the Subordinate Judge has 
taken an erroneous view of the relative situation of the parties 
and that the claim for assessment of rent 1s clearly barred by 
limitation. ° 4 
Reliance has been principally placed on behalf of the respondent 
upon the following passage from the judgment in Mityanund v. 
Kut n Kishore (1). “ Here itis a very usul thing for a man to 
squat on a piece of land or to take {nto cultivation an unoccupied 
or waste piece of land. Tenancy in a great many districts in Bengal 
commences in this way, and where it does so commence, it is 
plesumed that the cultivator cultivates by the permission of the 
landlord and is under obligation to his landloid to pay bim a fai 
rent, when the latter may choose to demand it, Thus, the estab- 
lished usage of the country 1egurds these parties as landlord and 
tenant, and unless the landlord chooses thus to treat him, the 
cultivator ia not regarded, as he would be by the law as administered 
in England, as a trespasser, but as a tenant. and he would be so, 
although he may never have expressly acknowledged the landlord’s 
1ights or entered into any express contract with him forthe payment 
of rent. If he chooses to cultivate the semindar’s lands, and the 
(1) (1864) W. R. Act X Rulings 8a. 
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zemindar lets him, there is an implied contract between them, 
creating a relationship of landlord and tenant”. Reference has 
also been made to the dicium of Jackson J. in Lalun Afonee v. 
Soma Monee (1) to the effect that if the parties are in possession, 
they make themselves tenants by use and occupation of the land 
Our attention has also been drawn to the decisions in Lukhee Kan/ 
v. Sumecroddi (3), Surugmoyce v. Denonath (3), Asim v. Ram'‘all (4) 
and Jshan v. Ramianjan (5). On the basis of these decisions, it has 
been broadly coptended, that if a person squats on the land of 
another and ae Vibe to cultivate it, he makes himself a tenant 
under such person, that although the proprietor does not expressly 
give permission to the squalterer to occupy the land and the latte: 
does not expressly contract 40 pay rent to the proprietor, yet a 


_tenancy ds established by presumption, and that it becomes open 


to the proprietor any length of time afterwards to demand rent from 
the occupier, In our opinion, this proposition is not deducible 
from the cases mentioned. It is perfectly plain that if a person 
squats upon the land of another and if the latter accepts him as 
his tenant, elther by express declaration or by Implication, the squatter 
acquires the status of a tenant. But it is clearly open to the 
proprietor tò repudiate tenancy and to evict the person who has 
come upon the land without his consent. It ia further impossible 


- to support on principle the proposition that if a person occuples 


the land of another, it is open to the proprietor, any length of time 
afterwafds, to treat the occupier as tennant, although the latler has 
not given any indication that he intended to hold the land as tenant. 
This isin accord with the decisions in Birendra v. Gagan (6), 
[S. A. 1909 of 1911] and Aasi Lal v. Darjeeling Municipality 7). 
There is a further difficulty in the way of the platntiff-respondent. 
The principle which he enunciates as deducible from the case of Nitya- 
nand v. Vissen Kishore (8), applies only to squatterer. Inthe case before 
us, the defendant was recorded as an intermediate tenure-holder, and, 
the entries from the record-of-rights, which have been placed before 
us, show conclusively that there are settled raiyats under the defend- 
ant. The defendant, consequently, is not a squatterer in any sense 
of the term, and evenif the broad proposition formulated by the 


(1) (1874) aa W, R. 334 


(a) (1874) ar W. R. 208 F. B. (3) (1883) I. L. R. 9 Calc. 9o8. 
(4) (1897) 1. L R. 25 Cale. 324. (5) (1905) 2 C., L, J. 125. 
(6) (1913) 22 C. L, J..132. (7) ugra) 17 C. L. J. 167 


(8) (1864). W. R Act X Ruling 82. r 
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tespondent were accepted, it would be of no assistance to his case. 
It is further plain that although the defendant was recorded as an 
intermediate tenure-holder in the record-of-rights, he has never 
been treated as tenant by the plaintiff or his predecessors. The 
plaintiff came into Court on the allegation that the defend@&nt occu- 
pied the land without his permission and has never attorned to him ; 
not only was the entry upoa the land unauthorised, the defendant 
when called upon to take a settlement has¢strenuously refused to 
accept a tenancy from him. The defendant also does not allege, that 
He was ever a tenant under the plaintiff. Oonseqgently, there is no 
room for the application of a presumption of tenancy between the 
parties. If it had been established that the defendant had at any 
ume held ag a tenant under the plaintiff or that the plaintiff had ac- 
cepted the defendant as his tenant, the question might no doubt arise, 
whether the defendant could at a subsequent period effectively set 
up the plea of adverse possession, when such adverse possession was 
not brought to the knowledge of the person whom he had acknow- 
ledged as hig landlord. Here, it is not the case of either party that a 
lenancy ever existed, and this is emphasised by the fact that although 
the plaintiff seeks for assessment of rent for the future, in so far as 
the period antecedent to the suit 1s concerned, he claims damages 
f r useand occupation on the assumption that up to the date of the 
insutution of the suit, at any rate, the defendant was not his tenant, 
The suit is essentially for r.covery of possession It 1s none the 
less a suit for recovery of possession, theugh the plainuff seeks 
only to have rent assessed. He does not, indeed claim to evict the 
defendant and to have actual occupation of the land; but he docs 
seek to have possession by realisation of tept from the defendant. 
As was pointed out by the Judictal Committee in Chundrabutlee vy. 
Luckhea Debia (1) and by this Court in .Ibhoy v. Kally Pershad (2) 
a suit of this character must be treated as a suit fur recovery of 
possession, and the rale of limitation applicable to suits for recovery 
of possession must be applied. If the contiary view were maintain- 
ed, the result would be that a person dispossessed by a trespasser 
might, any length of time afterwards when a sut for recovery of 
actual possession would be effectively met by the plea of limitation, 
maintain a suit for assessment of rent on the allegation that the 


- defendant was his tenant. The plaintiff has not suggested,—and 


even if he had made a suggestion, there is nothing to show that it 
could have been supported ,—that he was ever in actual occupation of 


(1) (1865) 10 M. L A. arg. (a) (1880) I. L. R. 5 Cale. 949. 
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the land in swt; he has not shown that the possession of the defend- 
aut was at any time possession on his behalf; nor has he established 
that he was in possession, of this land by 1eceipt of rent from the 
defendant within 12 years antecedent to the suit. Jt is plain that 
there is no answer to the plea of limitation. 


The result ıs that this appeal jis allowed, the decree of the Sub- 
ardinate Judge sel aside and the suit dismissed with costs in all 
the Courts. K 


This judgment, ıt ıs conceded, will govein the other appeal 
(1626 of 1911). 
A. T. ML. . Appeals allowed. 


—— eee 


Before Sur Asutooh Mookerpt, Knight, Judge, and Mr. Justice 
Beacheiuf/. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 
5 2. 
KAILAS CHANDRA SARKAR AND ANOTHER.” 


Possession, sui Jo —Allegatiun, defendants trespusssrs—Decree, declaring 
remindart liile—Driec alw declaring adverse posession of dafendanis— 
Epect uf not appealing—Bengal Tenancy Act {VIIK of 1885 as amended by 
dI BC of tye7), See sogB, Sub-sec (5)— Proved by erulence io be 
incorrect!’ —Beuteine, natmo uof—Presumphon, if rebutted—Limitation— 
Claim for assesamtent of rent. 


When the Gnding was that the delenduots or their predecessors did uol 
hold at any time a» tenants under the plaint and Lhe allegation of the plaintilf 
was that they were trespassers, the declaration in the decree by the primary 
Court, which was not questioned by way of appeal, that the plaintiff had 
zemindari right in the disputed land, could not embarass the defendants. 


Nirendra Kisore y. Nazir Mahomed (1) followed. 


Under sub-section (3) of section 103B of the Bengal Tenancy Act, the 
evidence by waich the entry in the record-of-rights may be proved tə bo 
incorrect, may be evidence of facts of a date prior to that of the publication 
of the record-ol-rights The evidence of facts subsequent may sometimes 
be admissible. 


Sheonandan v, Bacha (2) reterred to. 


Where the deiendants were treated by the plaintiff as trespassers in 1894 
and notwithstanding the entry in the record-of-nghts in 1898, the defendants 


* Appeal from Appellate Decree No 1339 of 1911, against the decree of 
Babu Ambica Churn Mojumdar, Subordinate Judge of Noakhali, dated the 
22nd February, 1911, firming that of Babu Rajau Kumar Ghose, Munsiff 
of Feni, dated the 16th July, 1910. 


(1) (1913) aa C. L-J. 122. (a) (1908) 9 C. L. J. 284. 
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had repudiated the theory of a possible tenancy, the entry in the recard-of. 
nights that the defendants were settled :aiyats, was rebutted in the absence of 
any suggestion and any evidence in support of a possible allegation that 
between 1894 and 1898 a tenancy was created by the plaintiff in favour of the 
defendant, ba 


. 

When the defendants and their ancestors were in occupation of the disputed 
land from generation to generation withoyt payment of rent and the plaintiff 
had failed to prove that he or his predecessor had ever been in possession . 


Held, that the claim for assessment of rent, which really was a claım for 
posapssion of the land, was barred by limitation. 

Chundrabulles vw. Luckher (1); Abhoy v. Kally Perskaff (2), Dharani v. 
Gabar Ali (3) and Gagan v. Birendra Kisore (4) referred to, 

Quasre, Whether the introduction of the words ‘by evidence’ in section 103 B 


of Act I of 1907 B.C. effects an alteration ın the law as stated in section 
163 B of Act III of 1898. : 


Appeal by the Plaintif, 
Suit for assessment of tent. . 
‘The material facts and aıguments appeat [rom the judgment. 
Babu Romesh Chunder Sen for tue Appellant 5 
No one for the Respondent. 
The judgment of the Courl was delivered by 
. 
Mookerjeo J.—This<is an appeal by the plain:iff in a sut for 
assessment ol rent. Iis allegations are that the defendants wie 
tenants ol some land within his estate, that they have unlawtully 
taken possession ol the disputed land which is not compused Within 
their tenancy, that in 1894 In the couse of settlement proceedings 
they were found In occupation of this land, and that although they 
were then entered in the record of rights as settled raiyats, they have 
not attorned to hiin and have not taken settlement ata fair and 
reasonable rent. The defendants urged that they are rent-free holdeis 
and that the claim isin any view barred by limitation. The Court 
of first instance dismissed the suit as barred by limitation but gave 
the plaintiff a declaration that he had zemindari right in the dis- 
puted land, The defendants were satisfied with this decree as it 
did not hurt them in any way, but the plaintiff preferred an appeal. 
The Subordinate Judge has confirmed the decree of the primary 
Court on the ground that the claim for assessment of rent was baried 
by limitation, In the present appeal it has been argued for the plaintiff 
that as the deciee of the Court of first instance was not challenged on 
(1) (1865) 10 Moo I. A, a:4. (2) (1880) L L. R. 5 Cale 949. 
(3) (1912) 17 C. L J. 277 P. C. (4) (1914) a2 C. L. J. 135. 


141 


Civil. 


1914. 
e “w 


Bir: ndra Kisore 
kh 
Kallas Chandra, 


Fuly, 45. 


1914. 
Ne ced ry 
Birendra Kisore 
v. 
Kailas Chandra 


Meookerjee, 7 





“ THE CALCUTTA LAW JOURNAL, [VoL. XXII. 


behalf of the defendants, it must be taken that they were tenants 
under the plaintiff and consequently no question of limitation could 
arise. In our opinion, there is no foundation for this contention. 


The Court of first instance, when ıt declared that the plaintiff 
had zefhindari right in the disputed land, merely intended to hold, 
as is clear from an examination of the judgment, that the land was 
situated within the ambit of his estate. The Court found that as th: 
land was surrounded by wal lands of the xemindari it migh be 
deemed to be mal land ; but the Court did not find that the defendgnts 
or their r predecissors held, at any time, as tenants under the plaintiff. 
The defendants age consequently not embarrassed by the declaration 
in favour of the plaintiff, which they never questioned by way of an 
appeal: Birendra Kisore v. Nasir Mahomed (1). 

We have next to determine, whether the claim for assessment of 
rent is or is not barred by limitation. The plaintiff contends that the 
claim is not barred in view of the entry in the record-of-rights, 
published on the 17th December, 1898, to the effect that the defend- 
ants were settled raiyats. Under section , 1038 of the Bengal 
Tenancy Act this entry must be -presumed to be correct until it is 
proved by evidence to be incorrect. We may here observe 
parenthetically that there is a slight difference in language between 
sub-sec. (3) Of sec. 103B as it stands under Act I of 1907 and section 
103B as it stood under Act IH of 1898. Under the latter Act, every 
entry in a 1ecord-of-rights finally published was to be presumed L be 
corrett until the contrary was proved. Under sub-section 3 of section 
103B as it stands under Act I of 1907, every entity in a recoid-of- 
tight» shall be presumed to be correct until it is proved by saideme 
tobe incorect. Its not necessary for our present purpose to 
determine whether the introduction of the words “by evidence ” 
effects an alteration in the law. But itis plain that the evidence by 
which the entry may be proved to be incorrect, may be evidence 
of facts of a date prior to that of the publication of the record-of- 
rights: Sheosardan V. Backs (2). In fact, as the question primaiily 
is whether the entry in the record-of-rights was correct at the time 
when it was made, that is, correctly stated the facts as they stood 
at that Ume, evidence of facts of a date prior to the publication of 
the record must be admissible, although evidence of facts subsequent 
to the publication may also throw an important light upon the solu- 
tion of the problem, In the case before us, there was a dispute 
between the plaintiff and the defendants in the course of settle- 


(1) (1913) 22 C, L. J. 1232. (2) (1908) g C L J. 284 e 
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ment proceedings. The plaintiff contended thal the defendants 
weie not in occupation of the disputed land, while the defendants 
asserted that they were in occupation as rent-free holders. Evidence 
was taken, and, on the 6th May, 1894, it was decided that the posses- 
sion of the defendants was proved. We.start then with the position 
that in 1894 the plaintiff repudiated the defendants and declined to 
recognise them as tenants; his case at the time was that they were 
trespassers. On the other hand, the defendants asserted that they 
held as rent-free holders; they did not claim to hold as tenants 
under the plaintiff. To this must be added the statment made by 
the plaintiff in his plaint in this suit that although since 1898, when 
the record-of-rights was finally published, the defendants have been 
repeatedly asked to take settlement. at fair and equitable 
rates, they have not attorned to him and have fraudulently 
omitted to do so. We have thus the facts that the defendants were 
treated by the plaintiffs as trespassers in 18y4 and that notwithsiand- 
ing the entry In the record-of-rights in 1898, the defendants have 
sluce that date repudiated the theory of a possible tenancy. We are 
of opinion, in these circumstances, that the entry in the record-of- 
rights has been amply rebutted, in the absence of any suggestion and 
any evidence in support of a possible allegation that between 1894 
and 1898 a tenancy was created by the plaintiff in favour of the 
defendants, The position then is that while, according to the defend- 
anis, they and their ancestors have been in occupation of the 
disputed land from generation to generation without payment of 
rents the plaintiff has failed to prove that he or his predecessois has 
ever been‘in possession of the land by actual occupation or receipt 
of rent. We are of opinion that, in these circulmstances, the claim 
for assessment of rent, which is really a claim for possession of the 
land, is barred by limitation, and the suit has been rightly dismissed : 
Ohundrabullee v. Luckhea (1); Abhoy v. Kaly Pershad (2), Dharam 
v. Gadar Ali (3), Gugan Chandra v. Birendra Kisore (4). 

The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed. 


AT. aL Appeal dismissed, 
(1) (1865) 10 M. 1, A. 214. (2) (1880) I, L. R, 5 Cale. 949. 
(3) (1912) 17 C. L, J. a77 P. C. (4) (1914) 22 C. L. J. 135. 


. 10914 
New ra) 
Birendra Klso16 
ae 
Kailas Chandra, 


Hrokerjzé, F. 
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Before Sir Asulosh Mookerjee, Knight, Judge, and Mr. Justice 





š Lerchirofi. 
SOBHAN BAKSH AND aNoTHER 
LIVIL. e a 
1914. MAHARAJA BIRENDRA, KISORE MANIKYA BAHADUR." 


7 uy, 3: ° Passestion, swit for—Record-of-righis, entry in—Entry made after decision of 
dispute—Correctness® presumption of—Bengal Tenincy Act (VIII of 1885) 
Sec. 109, sub-sec, (2) (before amendment}—~Adverte possenon=Elading 
Reni -fres tila Long possession—Injferena. 

When the entry in the record-of-rights was made, after the decision of a 
dispute, before the Bengal Tenancy Act was amended by Act III of 1898, no 
presumption of correctness can apply to it. It Is open to the parties to agree 
in repudiating the entry. . 

When the plaintiff comes into Court on the allegation that the defendants 
had not attorned to him, the possession of the latter could not be said to be 
for the benofit of the former. If the plaintiff has failed to prove that the land 
was mal or that he had ever been in possession thereof by actual occupation 
or by receipt of rent for more than 12 years, his claim for possession is berred 
by liniitation. 


Dharani y. Gaba: Ali (1) referred to, 


Long possession of land by the defendants and thelr piedecessois withort 
payment of rént and under assertion of a rent-free title, justifies the Inference 
that the defendants have a rent-free title, 


Dhungput v, Russomoyee (2) and Radha Gobind v, Prokash (3) 1oferred to, 
Appeal by the Defendants, 


Suit for recovery of possession of land with mesne peig or in 
the alternative for assessment of rent. 


4 The material facts and arguments appear fiom the judgment, 
è Babu Girija Prosonno Roy Chowdhry for the Appellants, 


Babus Dwarka Nath Chakravarti, Gobind Chunder’ Dey Roy 
and Romesh Chunder Sen for the Respondent, 


The judgment of the Court was delivered by 


Mookerjec J.—This is an appeal by two of the defendants 
in a sult for recovery of possession of land with mesne piofits or in 
the alternative for assessment of rent. The case for the plaintiff 


= * Appeal from Appellate Decree No. 3436 of 1910, against the decree of 
Mr. Raj Krishna Banerjee, District Judge of Tippera, datedNthe 24th May, 
1910, reversing that of Babu Sarat Chandra Bose, Munsiff of Comilla, dated 
the 18th September, 190) : 
(1) (gta) 17 C. L. J. 277 P. C. (2) (1868) 10 W R 461 e 
(3) (1870) 14 W. R 108 


July, 3 


VoL. XXIL] HIGH COURT. 


is that he is ihe owner of an extensive zemindari, that within his estate 


there are large tracts of land whereof possession has been taken by‘ 


different persons without his knowledge and consent, that the defend- 
ants are persons* of this description, that they are in occupation 
without title to the dispute | lands in respect of which they wrongfully 
secured an entry in the Settl:ment Record on the 14th July, 1898, 
to the effect that they were settled raiyats, and that thereafter they have 
neither attorned to him nor paid him rent. The plaintiff consequently 
sęeks to eject the defendants as trespassers ; he prays in the alternative 
that if, for any reason, ejectment is not deoreed, renf may be assessed 
on the land in thelr occupation. The claimis wlued at Rs. 79-3-3, 
namely, Rs. 50 as the market price of the land in suit and Ra. 29-3-3 
as the amount of mesne profits. The defendants resist the claim on the 
twofold ground that it is barred by limitation, and that they are rent- 
free holders. They assert that they themselves and their ancestors 
were Ín posgession from generation to generation for upwards of a 
century; they also repudiate the entry in the record-of-rights, as 
incorrect and state that they should have been recorded as rent-free 
holders, The Court of firat instance found upon the evidence that 
the lands had not been proved to be wal, that the plaintiff had never 
been In possession thereof by actual occupation or receipt of rent and 
that from the long possession of the defendants and their predeces- 
sors, the legitimate inference was that they were rent-free holders. 
Upon appeal, the District Judge has reversed this decision. He 
has held that the defendants had failed to rebut the entry» in the 
record-of-rights and that the plaintiff was consequently entitled to 
rent atthe rate claimed by him. On tha present appeal, it has 
been argued, first, that no question arises as to the entry in the 
record-of-rights which had been repudiated by both the parties in 
the Court of first instance; secondly, that the claim is barred by 
limitation; and, tirdly, that the defendants hold under a rent-free 
grant. In our opinion these contentions are well-founded, 

As regards the first grourid, it may be observed that as the 
entry was made on the 14th July, 1898, before the Bengal Tenancy 
Act was amended by Act III of 1898 which came into force on the 
and November, 1898, any question as to the correctness of the entry, 
must be decided with reference to sub-section 2 of section 109 as it 
stood before the amendment. That sub-section provides that every 
undisputed entry in the record shall bs presumed to be correct until 
the contrary is proved. In the case before us, the entry was made 
s after the decision of a dispute, and, consequently, no presumption of 
correctness could apply to it. But under section 9 of Act III of 
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1898, the decision by the Revenue Officer had the force and effect of 
a decree of a civil Court in a suit between the parties and was final, 
It was obviously open, however, to the parties to agree that the entry 
was not, correct, and must be repudiated, though tHey might not be 
at one as to what should be substituted im its place. The plaintiff 
repudiates the entry as fraudulantly obtained by the defendants ; the 
“defendants repudiate it as erroneously made. In these circum- 
stances, the District Judge should not have held that the burden lay 
upon the defendants to rebut an entry upon which the plaintiff dji 
not place relianc& The first ground must, therefoie, prevail. 


As regards the Second ground, the Court of first instance found 
that the plaintiff had failed to prove that the land was mal or 
that he had ever been in pessession thereof by actual occupation 
or by receipt of rent. The District Judgs has not reversed this 
finding, and, on the record as it stands, the finding cannot be success- 
fully assailed. Besides, as the plaintiff comes into Court on the 
allegation that the defendants had not attorned to him, there is no 
room for the suggestion that the possession of the defendants was 
possession on his behalf. The claim is consequently barred by 
limitation : Dharani v. Gabar Ali (1). 


_ As regards, the third ground, the Court of fust instance held that 
the long possession of the disputed lands by the defendants and 
their predecessors without payment of rent and under assertion of 
a rent-free title justifig¢d the inference that the defendants had the 
title they set up. This view is obviously right: DAunpul v. Russo- 
moyes (2); Radha Gobind v. Prokash (3). 


The result is that this appeal is allowed, the decree of the District 
Judge set aside and the suit dismissed with costs in all the 
Courts. 


ALT. ML. Appeal allowed, 
(1) (1912) 17 C. L J. 277 ; 17 C. W. N. 389. 
(a) (1£68) 10 W. R. 461. (3) (1870) 14 W. R. 108. 


Vor. XXII] ; HIGH COURT. 


Before Sir Lawrence Fenkins, K.CLLE., Chief Hush, Sir Asutosh 
Mookerjee, Knight, Fudge, and Mr. Fustice Beachcroft. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR. 
D. k 
RAM CHARAN DAS AND ANoTHER.* 


Limitation—Rent-free titl—Encroachmeni—Presumption, ê 
Where it was found that a tank was excavaftd on a waste land within the 


laintiff's xemindari, by the predecessor of the defendants, very many years ago, 
d the plaintiff neither claimed nor received any rent for Ë 


Held, that the plaintiff's right to assess with rent was barred by lapse of 
more than 12 years’ time before institution of suit from the date the defendants 
set up their rent-free title 


The doctrine which entitles the landlord to say zhat there is presumption 
that an encroachment is for his benefit, has no application where the encroaches 
ment la not clalmed as annexed to ths holding . 


Where more than 12 years before suit there was a direct assertion of title 
negativing the theory of encroachment which would have conferred upon the 
tank the character of an addition to the original holding: 


Held, that a suit for assessment of rent was barred by limitation. 
Appeal by the Plaintiff. 


Sult for declaration of plaintiff’s title toa certain tank and for 
assessment of rent thereof. It was alleged by the plaintiff that the 
tank to which this suit related was formerly im possession of the 
plaintiff as khas palit but after the final publication of record-of. 
rights at the last settlement and survey, it came to light that the de- 
fendants who held other lands in the zemindari were in unauthorised 
possession thereof without payment of rent The defendants set 
up a mowasi nishkar ‘right and pleaded limitation. The Courts 
below dismissed the suit as barred by limitation. 


Babus Dwarka Nath Chackerbutly and Gobind Chuader Dey 
Roy for the Appellant, 
Babu Dhirendra Lal Kasigir for the Respondents. 


The judgment of the Court was delivered by 

Jenkins C. J.—The subject-matter of this litigation is a tank 
which it is conceded, was excavated by the defendants’ predecessor 
very many years ago. It is further conceded that the plaintiff has 
received no rent in respect of this tank, and that in fact no rent has 
* Apeal from Appellate Decree No. 1021 of 1911, against the decree of 
Babu Ambika Charan Majumdar, Officiating Subordinate Judge of Noakhali, 
dated the a6th January, 1911, affirming that of Babu Amrita Nath Mitter, 

Munsiff, rst Court at Fani, dated the aoth June, 1910. 


April, t. 
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ever been paid by the defendant who claims in this suit that it is his 
rent-free land. He has succeeded in both the lower Courts in 
establishing the plea of limitation, The facts which are conceded 
appear to me to support that plea. It was argued that? this case is 
distinguishable from those with which we have already dealt, because 
the encroachment by which possession is said to have been obtained 
ofthis land on which the tank is situated, constituted the relationship 
of landlord and tenant between the plaintiff and the defendant and 
that therefore the plea of limitation is not open to the defendant aso 
being a tenant of th¥ plaintif. But in my opinion there is an error 
in this argument. What we have to see is whether this encroachment 
was considered as annexed to the holding. Now, that has not been 
the plaintiff's case and this argument has been advanced before us 
with some ingenuity at the last moment to escape from the plea of 
limitation. As I read the plaint and all proceedings in this suit, it 
was not suggested that this tank was a part of the holding. If it was 
not a part of the holding then that doctrine which would entitle the 
landlord to say that there is presumption that the encroachment is 
for his Benefit has no application, In fact we find that the facts are 
as I have already indicated, and it is established that more than fifteen 
years before suit there was a direct assertion of title negativing the 
theory of encroafhment which would have conferred upon this tank 
the character of an addition to the original holding. In the circum- 
stances, I think, the endeavour to escape from the plea of limitation 
based om adverse possession for more than twelve years has failed, 
and we must confirm the decree with costs. 

A. T, N, 


Appent dismissed, 


Before Sir Henry Thoby Pritsop, Knight, Judge, and dr. Justice 
Stephen. 
NIKUNJA BEHARI CHUNDA AND OTHERS 
D. 
MAHARAJA RADHA KISORE MANIKYA BAHADUR 
Res judicata—Order of Settlement Oficer under section 106 of the Bengal Tenancy 
Act (VIL of 1885)—Decree—Suit in civil Court, maintainability of—Act 
II (B.G.) of 1898, section 9—~Furisdichon—Rent-free title, 1f can be 
tncvestigated, 
The Order of a Settlement Officer In a survey and record-of-rights under 
section 106 of the Bengal Tenancy Act as originally pressed, is a decree under 


*Appeal from Appellate Decree No. 523 of 1900, against the decree of 
B., G. Èh, Se Judge of Tip , dated the aand December, 1899, 
reversing that of Babu A.C, Guha, Assistant Settlement Officer of Comilla, 
dated the goth May, 1899. - : 


Vou. XXIL] HIGH COURT.- ` 7 


section g of Act III (B. C.) of 1898, which operates as res judicata on points 
raised and decided. : 
Where a dispute as to land being reot-free or rent-payiag had arisen before 
final publication andehad been decided by the Settlement Officer under section 
106 of the Bengal Tenancy Act as originally framed: 7 
Held, that section 9 of the amending Agt III of 1898 did not apply to the 
order of the Settlement officer, and the sult in the Civil Court was maintainable. 


The Settlement Officer was not precluded from Gociding on a dispute as 
regards rent-free title, whether rent had been previously paid or not. 


® 
Appeal by the Plaintiff, | 


Suit for declaration that certain lands entered as part of the talug 
were rent-free. 


During the preparation of the record-of-rights, the respondent 
applied to have a fair rent settled for a talug held by him. The 
Settlement Officer after taking evidence found that the land claimed 
by the appellants to be rent-free was not rent-free but was part of the 
talug, and overruled the defendants’ (appellants’) objection. After 
the record-of-rights had been published, the appellants acting , under 
section 106 of the Bengal Tenancy Act as amended by Act IJI-B.C. 
of 1898 (which had come into force afte: the fair rent had been 
settled) presented a plaint claiming that certain lands eptered as part 
of the taluq were really rent-free. The claim related to the very 
Jands covered by their objection in the fair 1ent case and the Setile- 
ment Officer decided that they were rent-free, On appeal this deci- 
sion was reversed. F 


Moulvi Syel Shamsul Huda for the Appellants. 
Babu Gobinda Chunder Das for the Respondent. 
The judgment of the Court was delivered by 


Prinsep J.—We are of oppinion that the view expressed by 
the District Judge is correct The Raja of Tipperah applied for 
the settlement of fair rent on certain lands, and the present 
plaintiffs, as tenants, admitted that they held certain lands liable to 
assessment; but they contended before the Settlement Officer that 
other lands claimed by.the Raja as forming portions of his holding 
or taluq were held by them rent-free, and were, therefore, not liable 
to assessment, On objections so taken, the Settlement Officer 
found that the rent of these other lands forming portions of the 
talug had, on three previous occasions, been settled by the Revenue 
Officer, and that, consequently, rents had been paid for them. 

eSuch a finding necessarily means that the objection taken that the 
lands were held rent free was without any substance. The tenants 


February, 5. 
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have now brought this suit to have it declared that the lands were 
rent-free and not Hable to assessment. 


The question arises, and the case has been so dealt with in the 
lower Court on appeal, whether the suit is barred as res jwdicula 
within the terms of section 13, C. P., C. In the first place, It is 
clear that, within the terms of ec. g of Act II (B.C.) of 1898, the 
order of the Settlemant Officer in the survey and record-of-rights 
under; section 106 of the Bengal Tenancy Act of 1885 as originally 
passed, was a decree, and inasmuch as it was not appealed agaľst, 
it was final, and there can be little doubt, having regard to the 
terms of the judgfnent delivered by that Settlement Officer, that the 
point now raised was considered and decided. 


The learned pleader, who appears for the appellants, first of all 
claims the right of suit under section 106 of the Bengal Tenancy Act 
of 1885, as amended by Act III (B.C.) of 1898. Butit is clear 
from the terms of sectlong of the amending Act of 1898, which 
bas been already referred to, that this amendment of section 106 
doesnot apply to the order of the Settlement Officer. 


The learned pleader next contends that, however that may be, 
the present sultis not barred, inasmuch as the order of the 
Settlement Officer was without jurisdiction. Now, the Settlement 
Officer had, in the cage before him, to find whether the plaintiffs 
were tenants of the Raja within the terms of the definition given in 
the Bengal Tenancy ‘Act. Undoubtedly, in respect of certain lands 
they were tenants, but they objected to the assessment of the lands 
which form the subject of the present suit on the ground that they 
held undera rent-free grant. The mere fact that they had taken 
this objection did not deprive the Settlement Officer of jurisdiction. 
It was the duty of the Settlement Officer to find whether any rent 
had been at any time paid for these lands go as to show that the 
claim of rent-free was without foundation. Unless it could be so, 
{t would be impossible for any Settlement Officer to proceed if an 
objection can, though such objection be manifestly groundless, be 
taken, and it is clear from his proceedings that the Settlement Officer 
did consider these points and he did hold that, in the three previous 
settlements, these particular lands had been assessed as rent-paying 
lands so as to defeat any title such as is now set up. We, therefore, 
confirm the conclusion arrived at by the lower appellate Court and 
dismiss this appeal with costs. 


o 


A T. Me - - Appeal dismissed. 6 


VoL. KALII.) . HIGH COURT. 


Before Sir Richard Haringlon, Bart, Fudge, and Sir Asutosh 
Mookerjee, Knight, Fudge. 


MAHARAJA BJRENDRA KISORE MANIKYA BAHADUR 
D. e 
ANANDAPRIYA BAISHANABI AND OTHERS.” 
Limitation—Adverse possession—Claim for assessment of rent. 


e 
‘Where the plaintiff who was out of possession for more than 12 years, 
baseg his claim on the ground that the defendants were trespassers and did not 
elect to treat them as tenants on receipt of rent from them: 4 


Held, that the claim for assessment of rent in respect ef the disputed land 
was barred by limitation. 

Appeal by the Plaintiff. z 

Suit for assessment of rent and for recovery of mesne profite by 
establishment of the plaintif’s zemindary title. 


The plaintiff, as alleged in the plaint, was the proprietor of 
extensive semindarles within which there were large tracts of westes, 
some of which were cultivated by strangers without any settlement 
and even without his knowledge: that after the cadastral survey 
of a mouza, the plaintiff first came to know that out of the waste 
land of the mouza 2 kanis and odd land was recorded gs an inter- 
mediate tenure of A and on enquiry he afterwards learnt that the 
defendants held possession of those lands by purchase from the 
said A; that as they had no right to enjoy these lands rent-free, 
the present suit was brought for assessment of rent thereon, 


The defence infer alia was that the lands had been drahmasfar 
lands of A and that the claim was barred by limitation, 


The primary Court decreed the suit; this decree was reversed 
on appeal. 


Babus Dwarka Nath Chuckerbuity and Gobind Chunder Dey 
Roy for the Appellant. 


Babu Dhirendra Lal Kastgir for the Respondents. 
The judgment of the Court was delivered by 


Mookerjeo J.—This is an appeal on bohalf of the Maharaja 
of Tipperah ina suit commenced by him for assessment of rent in 
respect of the disputed land against the representatives of one 
Durga Charan Chakrabarti. In 1894 the land was in the occupa- 

* Appeal from Appellate Decree No. 3522 of 1910, against the decree of 
Babu Asutosh Banerjee, Subordinate Judge 1st Court of Tipperah, dated the 


a8th April, 1910, reversing that of Babu Sarat Chandra Bose, Munalff, 4th 
Court, at Comilla, dated the gist May, 1909. 
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tion of occupancy ralyats and when proceedings were taken 
under Chapter X of the Bengal Tenancy Act they appeared before 
the Settlement authorities and stated that they held under Durga- 
charan who himself wasa rent-free holder. Ome the 21st August, 
1896, the settlement record was prepared with an entry to the effect 
that the Maharaja was the z2jnindar, Durgacharan was an interme- 
diate holder and the occupancy ralyats held under the latter, On 
the 11th April 1908 the present action was commenced for assess- 
ment of rent. The defendants pleaded that the land was not liable 
to be assessed with rent, and that in any event the claim for assess- 
ment was bured hy limitation, 

The Court of first instance overruled these contentions and 
assessed rent, Upon appeal the learned Judge has held that the 
land is liable to be assessed with rent but he has dismissed the 
claim on the ground that it is barred by limitation. 

It has been contended in the present appeal that the view taken 
by the Judge cannot be supported. The learned Subordinate 
Judge has held that the claim of the plaintiff is barred because in 
1894 ‘an adverse title was set up on behalf of Durgacharan by the 
tenants. It has been argued by the learned vakil for the appellant 
that this could not operate as adverse possession in favour of Durga- 
charan againgt the xemindar. In our opinion, there is considerable 
force In this contention. But it is clear that the decree of the 
Subordinate Judge must be affirmed on a different ground. As has 
been pointed out by tht learned vakil for the respondent, the plain- 
tiff repudiates the entry in the settlement records, In fact he has 
not produced in evidence the sheet which contains the entry about 
Durgacharan and he states expressly that he denles that Durga- 
charan held any tenure at all. The reason is that if it is admitted 
that Durgacharan was s tenure-holdei the question would arise why 
he never paid any rent and non-payment of rent might go to indicate 
that the holding was a rent-free grant. The plaintiff therefore takes 
his stand upon the position that Durgacharan is a trespasser and he 
does not elect to treat him as a tenant on receipt of rent from him. 
The question therefore arises whether the plaintiff has been in posses- 
sion within 12 years. Upon the facts found it is clear that he has not 
been in possession within 12 years. The result is that his claim for 
assessment is barred by limitation. 

The decree of the Court below is therefore, affirmed and this 
appeal is dismissed with costs. 


AT Appeal dismissed. © 


VoL. XXII] HIGH COURT. 


Before Sir Lawrence Fenkins, K.C. E., Chief Justice, Sir Asutosh 
Alookerjee, Knight, Fudge, and Mr. Fustice Beachcrof?. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 


e 
p, 


RAM CHANDRA DEY AND OTHERS,” 
Linsitation—Adverse possession =Reng-free tenure. 


Where the plalat proceods upon the assumption that there was no relation- 
ship of landlord and tenant betwoen the partles and the evidence also shows 
that the defendants were in possession not as tenants bat wrongfully and without 
any right, and the defendants have been in possession fof more than 12 years an 
thelr own account to the kaowledge of the plaintiff, though they claim no mae 
than a rent-frpe title, a sult for assessment of rent is barred by limitation, 


Appeal by the Plaintiff. 


Sult for recovery of possession or in the alternative for assessment 
of ient 


The plaintiff's allegation was that the disputed land appertained to 
the plaintiff's zemindari and was his khas pasit land till.the last 
Cadastral Survey Settlement when the defendants were wrongfully 
recorded as tenanta thereof who did not pay rents for the same; that 
the defendants were simply trespassers and had no right to remain 
on the disputed land without the plaintiff’s permission. The defence 
inier alia was that the sult was barred by limitation. The Court 
below upheld the contention of the defendapts, 5 


Mr. S. P. Sinha, Babus Dwarka Nath Ohuckerbully and Vir endra 
Chandra Das for the Appellant. - 


Babus Akhoy, Kumar Banerjee and Bipin Chandra Bose for the 
Respondents. 


The judgment of the Court was delivered by 


Jenkins C. J.—This appeal must fail, Both the lower Courts 
have held the suit to be barred by adverse possession. But Mr. 
Sinha on behalf of the plaintiff has sought to escape from that by 
suggesting that the plaintiff and the defendants wore respectively 
landlord and tenants, so that the bar of limitation could not apply. 
But the foundation of his argument fails. The plaint clearly proceeds 

“upon the.assumption that there was not that relationship of landlord 
and tenant. This is the view also advanced in the written statement, 


* Appeal from Appellate Decree No. 4196 of 1910 against the decree of 
A. H. Cuming, Esq., District Judge of Tipperah, dated the 13th June, 1910, 
affirming that of Babu Jamini Kanta Mukerjee, Munsiff, rst Court, at Comilla, 
dated the joth July, 1909. s : 


6 


March, 31. 
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CiviL, and the evidence that has been brought to our notice shows that even 
1014. < at the trial the case was that the defendants were in possession not a3 
tenants but wrongfully and without any right. The Munsiff found 
definitelyeand clearly that the defendants were not the Maharaja’s 
tenants. The finding of the District Judge is not clear on this point, 
Fenkins, C.F. but he was of opinion with the léarned Munsiff that the appellant was 
E aware of the adverse title claimed by the defendants. As I under- 
stand the facts found they come to this. The defendants have been 
in possession fog more than twelve years and they have been ih 
possession on their own account, though they claim no more than a 
rent-free title. Their possession in the circumstances would be 

adverse to that extent and would furnish an answer to this suit, 


ww 
Birendra Kisore. 


-9 
Ram Chandra. 


For the reasons I bave indicated the judgment and decree of the 
lower appellate Court must be confirmed with costs. 


ALT. N, Appeal dismissed. 


Before Sir Lawrence Jenkins, K.CLE., Chief Justice, Sir Asutosh 
Mookerjee, Knight, Judge, and Mr. Fustice Beaochcroft. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADOR. 
C.vin. 5 


—— v. 


oS GIRIS CHANDRA NAG BANIKYA AND OTHERS,’ 


March, 31, 





Trespass, suit on —Claim in the alternatise for rent—Bengal Tenancy Act "VII 
af of 1885), See. 157. 


Whero the sult is based on trespass and trespass only, the mere fact that 
there is an alternative claim for rent, does not make it the less a sult on 
trespass, as that claim is Based on section 157 ef the Bengal Tenancy Act. 

Appeal by the plaintiff. 

Suit for possession after establishment of title or in the alternative 
for assessment of rent. The plaintiff's allegation was that the land 
appertained to his zemindari and that it remained untenanted and 
khas patit up to 1306 and on the plaintiff attempting in 1306 to take 
actual possession had been prevented by the defendants from 
doing so. 


The defendants set up limitation and rent-free title. f 
The Courta below dismissed the suit on the ground of limit- 
ation. < 
* Appeal from Appellate Decree Na. 3754 of 1910, against the decree of 
Babu Jogendra Nath Bose, Subordinate Judge of Noakhali, dated: the 17th 
August, 1910, affirming that of Babu Narendra Nath Lahiri, Munsiff ist Court © 
at Feni, dated the 4th April, 1910. 
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Mr. S. P. Sinha, Babus Dwarka Nath Chuckerbuily and Biren- C rvit. 
dra Chandra Das for the Appellant. . i913. 
Rabus Mahendra Nath Rav and Dhirendra Lal Kasigir for the Birendra Kisore 
Respondents. i Giris Chandra 
The judgment of the Court was deliveredy by rae 
Jenkins C. J.—It was conceded at thp outset by Mr. Sinha ih == 
this case that if this suit was to be treated as one based on trespass 
then it must fail, as it would clearly be barred. We have read through 
the plaint, written statements, and issues ın this tase, and it seems 
to me to be clear that the suit was based on trespass and on trespass 
only, The mere fact that there was an alternative claim for rent 
does not disturb that view, because that ‘claim was based on sec- 
tion 157 of the Bengal Tenancy Act: on the contrary, this, if 
anything, goes to confirm the view that the sult was one of trespass. 
In this view, we must conlirm the decree with costs. 
A. T X Appeal dismissed. 
Before Sir Asulosh Mookerjee, Knight, Judge, and dlr, Justice 
Beaokcroft. ° l Cei 
MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 1915: 
wes 
P; uly,” 13. 


4 
KALITARA DEBI AND oTuaxs.* 
Lakheraj title—Seitlement Oficer, decision of— Bengat Tenancy Act (VIII of œ 

1885), sections 104, 100—Bengal Tenancy Act, as amended by section y of 

Act IH BC of 1898—Res judicara—Competent Court. 

The words ‘every settlement of rent or decision of a dispute by a Reyenug e 
Officer’ in section g of Act III B.C. of 1838, are applicable only to those cases - 
which a Revenue Officer has jurisdiction to try and are not applicable to a deci- 
slon of a Settlement Officer as to the validity of a Jaéhcraj title under section 
104 of the Bengal Tenancy Act as it stood before its amendment in 1898, 


Radha Kisore v Durganath (1) followed. 
Dictum in Nabin Chandra v. Radha Kishore (2) dissented from. > an 


A Settlement Officer's decision though prior to the passing of the Amending 
Act III B.C. of 1898 but embodied in a record-of-rights published afterwards, as 


* Appeal from Appellate Decree No. 475 of 1911, against the decree of A H. 
Cuming, Esq, District Judge of Tippera, dated the agth November igro, 
reversing that of Babu Fanindra Mohan Chatterjee, Munsiff of Tippera, dated 
the goth November 1909. i 


(1) (1904) I-L. R. ga Cale. 162. (a) (1907) tı: C.W. N, 859. 
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Civit. to the liability of land claimed to be held as rent-free, to pay rent; does not oper- 
19-8 e ate as res judicata in a suit for assessment of rent of the same land brought in 
; the civil Court, as the decision was not given by a competent Court. 


wor 
Birendra Kisore eee 6 
= Appeal by the Plaintiff. 
Kalitara Debi Sult fo1 assessment of rent. 

< The case for the plaintiff was, that the disputed lands appertamed 
to the plaintiffs zemindati, that the defendants were in possession 
thereof as tenants under the plaintiff at a sama of Rs. 33-4 as. 
and they were so recorded in the kia/ian, tbat in a suit by the plain? 
uff against the defendants for arrears of rent of the said jawa, the 
defendants had set up a niskar right, and the plaintiff wthdiew fiom 
it. Hence the present suit. 

The defendants contended ister alia that they held unde: a rent- 
free title. 

The Cowt of first instance decreed the suit ; but on appeal, this 
decree was reversed. 

Babus Dwarka Nath Chuckerbutly and Biren ira Chandra Dus for 
the Appellant. 

Babu Bein Chandra Bose for the Respondents. 

The judgment of the Court was delivered by 

ae Mookerjee J.—This is an appeal by the plaintiff in a suit for 


assessment of rent of land, which the defendants contend, they hold 
under “a rent-free title.” The Court of first instance found in favour 
of the plaintiff and decreed the suit. Upon appeal, the District 
Judge has reversed that decision, and, has held, firs/, that the 
decision of the questidn by the Settlement Officer does not conclude 
the matter in controversy, and, secondly, that from the long and un- 
“interrupted possession of the defendants without payment of rent 
to the plaintiff or his predecessor, the inference may legitimately be 
drawn that the original grant was rent-free. On the present appeal, 
the validity of the conclusion of the District Judge upon the second 
aspect of the case has not been disputed ; but it has been argued that 
the decision of the Settlement Officer, which was adveise to the defend- 
ants, operates as res Judica/a, and that it was not open to the District 
Judge to come to an independent determination on the merits. 


From an examination of the 1ecord, It transpires that on the 17th 
April, 1897, the Settlement Officer decided, in the oourse of a 
proceeding under Chapter X of the Bengal Tenancy Act, that the: 
present defendants had failed to establish before him thei: alleged e 
rent free title. On the basis of this decision of the dispute between 
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the parties, the rent was subsequently settled and the record was 
finally published on the 1st December 1898. The appellant 
now contends, with reference to sub-section r of section 9 
of Act III of 1898 (B.C.), which came Into force on the and 
November 1898, that the decision of the Revenue Officer, though 
prior in point of time, was embodied in a record-of-rights pub- 
lished afterwards and precludes an investigation of the matter by 
the civil Court. ° 


Sub-section (1) of sectlon 9 is in these terms: “ Every settle- 
ment of rent or decision of a dispute by a Revenue Officer under 
section 104 or section 106 of the Bengal Tenancy Act, 1885, before 
the commencement of this Act, in respect of which no appeal has, 
before the commencement of this Act, been perferred to the Special 
Judge appointed unde: section 108 of the Act, shall have the force 
and effect of a decree of a civil Qourt in a suit between the parties 
and shall be binding.” The appellant argues that there was a 
decision of a dispute by a Revenue Officer under section roô of 
the Bengal lenancy Act, 1885, and that such decision has the force 
and effect of a decree of a civil Courtin a suit between the parties 
and is final. This contention is based upon a superficial view of 
the provisions of sub-section (1) of section g. It was ruled by 
this Court in the case of Radha Kishore v. Durganathe(1) that the 
words “every settlement of rent or decision of a dispute by a 
Revenue Officer” ın section 9 are applicable only to those 
cases which a Revenue Officer has jurisdiction to tly and aje not 
applicable to a decigion of a Settlement Officer as to the validity 
of a /akheruj title under section 104 of the Bengal Tenancy Act, 
1885. This conclusion coincides with the. cecision in Donay 
Dass v. Keshub Pruhli (a), where Mr. Justice Ghose observed that 
the Legislature could not possibly have intended to accord finality 
to a decision of a dispute by a Settlement Officer which it was 
beyond the juisdicuon of the Revenue Office: to decide under 
section 26, This view 1s in our opinion eminently reasonable. 
Reliance, however, has been placed upon the later decision in 
Nabin Chandru v. Radha Kishore (3) where the attention of the 
Court was not drawn tu the cases of Dunay Lass v, Keshub Pruhti (2) 
and Kudha Kishore v. Duryanaih (1). There is a dictum in this 
judgment to the effect.that the doctrine of res jødkala applies, 
inespective of the question whether the decision of the Revenue 


(1) (1944) I. La Ry ga Cale. 162,” (2) (1904) 8 C. W. N, 741, 
(g) (1907) 11 C. W, N, 859. b 
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Officer was or was not competent under secHon 104 or 106. In 
support of this view reliance was placed upon the decision in 
Nikunja Behari v. Radha Kisore (1), On an examination of the 
judgment in that case, however, it transpires that the decision is 
not af authority for the proposition deduced therefrom. There it 
was held that the particular decision of the Revenue Officer was 
within his jurisdiction; and if the dectsion was within his compe- 
tence, it was plainly*final between the parties under sub-section (1) 
of section g of Act III of 1898. We may fuither observe, vith 
reference to the decision in Nabin Chandra v. Radha Kishore (2), 
that although reliance was placed upon the doctrine of res judicata, 
the Court yet proceeded to determine the case on the merits and 
came tothe conclusion that the claimants had failed to establish 
their alleged rent-free title on the basis of the sasads, and the 
other documents produced by them. We hold accordingly that the 
appellant can succeed, only if the decision of the Settlement Officer 
dated the 17th Apiil 1897 was a decision of a dispute, which he 
was competent to decide under section 106 B. T. A., as it stood 
before its amendment in 1898. 


It cannot, we think, be seriously maintained that the Settlement 
Officer was competent to decide a question of this character before 
ihe amendmtnt of the statute in 1898. This is plainly indicated by 
the fact that section 102 has now been amended by the insertion of a 
new clause which expressly authorises the Settlement Officer to decide, 
whem the land is clainfed to be held rent-free, whether or not rent is 
actually paid, and Jf not paid, whether or not the occupant is entitled 
to hold the land without payment of rent, and, if so entitled, under 
what authority. Tbe very circumstance that the Legislature has 
inserted this clause in section 103 points to the conclusfon that the 
matter provided for thereunder is pot covered by the other clauses of 
section 102. This in fact was the view taken by a Full Bench of 
thts Court in the case of Sscresary of State for India in Council v. 
Niiye Singh (3) and is also in accord with the decision in Dharani 
Ranta Lahiri v. Gaber Ali Khan (4). But it has been argued 
that the decision of the Full Bench should--be limited to cases 
where the Settlement Officer is invited to decide whether an alleged 
rent-free grant constitutes a valid title, and in support of this our 
attention has been drawn to isolated passages in the judgments deli- 
vered by the Full Bench. But we prefer to accept the interpretation 

(1) (1903) 2a C. L. J. 148. (a) (1907) 11 C. W. N. 859. 

(3) (1893) I L. R. ar Calc. 38. (4) (1902) I. L. R. 30 Cale. 339. 
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of the decision of the Full Bench as given by Mr. Justice Prinsep 
who delivered the leading judgment in that case; his view will be 
found in the case of Radha Kishore v. Durganath (1), and was 
confirmed on appeal by a Bench of three Judges. Referenee has 
also been made to the case of Kurmi Khan v. Brojo Nath Das (2), 
but that decision, rightly interpreted, doés not support the contention 
of the appellant. In fact, the question whether @ /ekharaj is valid 
or not, does not and cannot require consideration in a case of this 
desctiption ; the proceeding is, not by the Government for assess- 
ment of revenue on land alleged to be held revenue-free, but is 
by the proprietor of an estate for assessment of rent On land claimed 
by the occupier to be held as rent-free. It has finally been urged 
that if this view be taken, it would be open to any occupier of land 
to defeat the proceeding before the Settlement Officer by an 
unfounded assertion, that the land was held rent-fres. 


There is no ground forthis apprehension, for, as was pointed 
out by Mr. Justice Prinsep in Nikunja Behari v. Radha Kishore (3), 
it is open to the Settlement Officer to investigate whether rent ehas, 
as a matter of fact, been paid in respect of ths disputed land ; 
if it is proved that rent has been paid, the Settlement Officer is com- 
petent to assess fair and equitable rent on the land; if, om the other 
hand, it is proved that ient bas never been pall in respect of 
the land, he cannot assess tent thereon, merely because he 
is of opinion that the alleged rent-free éitle has not been 
proved. This was the law under the Bengal Tenancy Act as it 
stood before its amendment in 1848. The law, however, was 
altered in 1898 and the controversy cannot, be raised again, 
We hold accordingly that the decision of the Settlement 
Officer dated the 17th Apill 1897 does not operate as res judicata 
and that it was open to the District Judge to come to a determina- 
tion of the matter in dispute on the evidence before him. That 
determination, as we have said, is not, and cannot be sucoessfully 
assailed on the merits, as it accords with a long line of cases in this 
Court: Birendra v. Bhoirad (4). 


The result is that the decree of the District Judge is affirmed and 
this appeal dismissed with costs, 


A. T. N. Appeal dismissed. 
(1) (1924) I. L. R. 32 Cale. 162. (a) (1894) I. L.R aa Calc, 244. 
(3) (1903) 22 C. L. J. 148. (4) (1913) 20 C. L. J 295. 
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CIVIL REFERENCE. < 


f Before Sir Asntosh Mookerjee, Knight, Judge. 

IN THE GOODS OF G. A. QUININGBOROUGH, Decraszp.* 

Court-Fees Act (VII yf 1870), Sch L, Art. ri—“ Amount or value of the 
property” — Net salue. 


For purposes of Art. 11 of the first schedule to the Couit-Fees Ac®, the” 
expression “the amount or value of the property ” signifies the net value 
obtained by the deduction of the debt and expenses from the gross value. 


Collector of Maldah v. Nirode Kamini (1) dissented from. 


Reference, dated 17the June 1915, under section 5 of the Court- 
Fees Act by the Taxing Officer on the Original Side of the High 
Court. i 


The ciroumstances under which the reference was made, were 
thus stated by the Taxing Officer. 


. > REFERENCE. 


This is an application by the Administrator-General of Bengal 
for Letters of Administration as In case of intestacy. 


The applicant -being the” Admınistrator-General, no affidavit 
of valuation such as is required in the case of an ordinary applicant 
by section 19 ʻI) of the Court-Fees Aet, has been filed, but in his 
petition the Adminfstrator-General has, in accordance with the 
practice, set out a list (Annexure A) of the assets of the estate and 
also a list (Annexure B) of the items not subject to duty. 


From this it appears that the gross value of the estate as shown 
in Annexure A is over Rs.’ 1,000, vis., Rs. 1,244-11 the value of 
the items in Annexure B being Rs. 522. ‘The net value of the assets, 
therefore, 13 below Rs. 1,020, riz, R3, 72a-11-0. ` 


In paragraph 7 of his petition the Administrator General submits 
that as the net assets of the estate are under Rs. .1,000 in value no 
duty is payable and I have been asked as Taxing Officer to grant a 
certificate that no duty is payable, or in the event of my being of 
opinion that I cannot do that, to refer the point under section 5 of 
the Court-Fees Act to the final decision of the Chief Justice. 

A similar question came up before the Board of Revenue in 
1904, who referred-the matter to the then Advocate-General, Mr, 


* Civil Reference under séction 5 of the Court-Fees Act. 
(1) (1912) 17 C. W. N. ar. 
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Q’Kinealy, for opinion. That officer was of opinion that in such 
cases duty was payable notwithstanding the fact that the deduction 
- of the debts brought the value of thé estate below “Re, 1,000. 
Thereafter the practice of the Court was in cases of this kind to 
charge duty upon the net value of the, estate. 

In 1913—In the Goods of Harriett Teviot Kerr—a question arose 
as to the rate of, and the proper method of calculating, the duty in 
an,estate, the gross value of which was Rs. 2,17,800 odd, the net 
value, after deduction of the items in Annexure B being Rs. 18,000 
only. The question arose in the course ef correspondence 
between me as Registrar and the Collector of Stamp Revenue. I 
„then submitted the correspondence with a note to Mr. Justice 
Fletcher, and as his Lordship was of opinion that Mr. O’Kinealy’s 
opinion above referred to was wrong, the Collector was informed 
that In future ws should follow what bad been our. practice of 
deducting the amount of Annexure B from the amount of Annexure 
A and taking duty only on the difference when, and at the rate, 
payable on such difference—and that we should do this eyen in 
estates where the gross value was over, and the net under Ra. 1000. 

The Collector subsequently drew attention ta the then recent 
case of the Collestor of Maldah v. Nerode Kamini Dassee reported 
in 17 C. W. N- (1912) 21, which was a case in which the gross 
value was 1985, the net value under Rs. 1000, and it was there held 
that duty was payable. 

No question, however, arose in that case as to the rate at which 
duty was to be charged on the net value, and as that was the prin- 


cipal point in Teviot Kerr’s case, I at the request of the appli- 


cant referred it under section 5 of the Court-Feea Act. 

His Lordship the Chief Justice, appointed Mr. Justice Mooker- 
jeo to hear ths reference. His Lordship’s decision will be found 
in 18 C.W. N. p. 121. When referring to the case in 17 C. W. N. 


21 his Lordship on p. 127 said.—“ It is not necessary to decide | 


on the present occasion whether this view (7, ¢. that an estate is not 
exempted from duty in a case where the gross value is over 1000, 
und the net value under), is well founded. I reserve my opinion upon 
this matter with the remark that when it arises again it may require 
re-examination and further consideration.” The point has come 
up on several occasions since then, and the office, considering itself 
bound by the ruling in 17 C. W. N, 21 bas taken duty—the parties 
anot having cared to take the matter further the estate being so small. 
In the present case, however, the _Administrator-General, 
having regard to the judgment of Mr. Justice Mookerjee In 
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Teviot Kerr’s case and to the fact that.since that ruling the 
Revenue authorities have been refunding to him duty pald by him 
in cases where the net value of the assets wass under Rs. .1,000 
destres’to be heard on the point and obtain a final decision. As 
the point in question is one gf general importance, I, at the request 
e of Messrs, Leslie & Hinds, attorneys for the Administrator-General, 
refer it under section 5 of the Act to the final decision of His 
Lordship, the Chief Justice. A 
- J. H. Hecuteg, . 
. 7 Tuzing Oficer, 
i |The Chief Justice appointed Mr. Justice Mookerjee to hear the 
-Teference, 
Mr. F. Eo Bagram for the Kayan Genen: 
No one appeared on behalf of the Board of Revenue. 


: CoA. Ve 
The following considered judgment was delivered by 


Mookerjee J.—This is a reference under section 5 of the Court- 
dees Act 1870, made by the Taxing Officer on the Original Side of 
this Court. The circumstances under which the reference has been 
made, are lucidly stated in the order of reference and need only be 
narrated here very concisely. 3 

An application has been made by the Administrator-General for 
Letters of Administration in respect of the estate of G. A. Quining- 
borough as in a case of intestacy, As the application has been mado 
by the Administrator-General, no affidavit of valuation such as is 
required in the case of an ordinary application, under section 19 H 
of the Court-Fees Act, has been filed. -But, in -accordance with 
established practice the Administrator-General has set out in his 
-petition a list of the estate, and in another list the debts payable out 
‘of the estate. The value of the estate in the first list is given 
as Rs. 1244-11-0, and the amount of the debts in the second list at 
‘Rs. 522, leaving a balance of Rs. 723-11 annas. The question for 
determination is, whether the fee mentioned in article 11 of the first 
_schedule to the Court-Fees Act is payable in respect of the estate 
‘left "by the deceased. | 
. ‘Article 11 of the first schedule to the Court-Fees Act provides 
for the payment of a fee on a probate of a willor Letters of 
Administration, with or without will annexed when the amount or 
value of the property in respect of which the grant of probate 
or letters is made exceeds Rs, 1,000. , The question thus arises, 
„as to the true import of the expression, “amount or value of the” 
property In respect of which the. grant of „probate or, letyers {s 
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made”; does it mean the gross .value of the property. or. does. it 
signify the net -value obtained by the deduction of the debts and 
expenses from the gross value. Sir Richard Couch, G. J. held in 
the case of Jn the Goods of Ram Chunder Doss (1) that in estimating 
ihe amount of the ad valorem.fee chargeable under Article 11 of the 
first schedule to the Court-Fees Act, the fee must be paid-in 
respect of the, property without deducting tHe amount of the "debts 
tabe paid.out of it. It cannot be reasonably disputed, I think, that 
this is a possible interpretation of article 11 taken by itself., But 


since this decision was given in 1872, the Cour-Fees Act has been 


twice amended, first, by Act XI of 1899, and, next, by Act VIL of 
1910. In my opinion, ® substantial alteration in the. law has been 
effected’ by these amendments and article 11 must now be inter- 
preted in the light of section 191 which was inserted in the Court- 
Feeg Act by -section 2,of Act XI of 1899. Sub-sectlog 1 of section 
191 requires the applicant'for probate or -letters of administration to 
file in the Court a valuation of the property in the form-set forth 
in the third schedule and to pay on such valuatinn-the fee mehtioned 
in ‘article 11. When we tum to the third schedule, we find that the 
petitioner is required to state in the prescribed Form of Valuation 
that he -has truly set forth in Annexure B all the itefns which he is 
by law allowed to deduct, Annexure A is a statement of the valuation 
of the moveable and immovegble properties cf the deceased. On 
the face of the Form of Valuation, it is thus patent that the petitioner 
is required to state the value of the property and is allowed to deduct 
the amonnt shown in Annexure B as not subject to duty. When we 
turn to Annexure B we find that it is headed “ Sckedule of debts etc.” ; 
then follow five , different items, as to each of which a statement of 
yalye has to be made.. These are as follows: (1).amount of debts 
due and owing from the deceaged, payable by-law out -of the 
estate ; (2) amount of funeral expenses : (3) amount of mortgage 
encumbrances ; (4) property held in trust, not beneficially or with 
‘a’ general power to confer a beneficial interest; (5) other property 
not subject fo duty: Three positions are now perfectly plain p. frst, 
that -each of the first four items-constitutes property not subject to 
duty and that consequently the fee cannot be calculated on the 
gross value of the estate as also on. the debts and the difference 
taken ; secondly, that unsecured debts are, for this purpose, placed 
on the same ‘basis as mortgage encumbrances ; ¢hird/y; that the 
second paragraph ‘of the Form of Valuatior, read with the last 
glause of Annexure A and the first and last clauses of. Annexure ‘B, 


(1) (187a)'18 We K. 153; 9B. L, R. go. 
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makes manifest the legislative intent that the fee is payable, orly on 
the difference between the gross valué of the estate and the amount 
of debs, as such difference alone constitutes pfoperty subject to 
duty. This has admittedly been always the law with regard to 
mortgage debts: Ja the Goods of Peler Innes (1); In the Goods 
of Charles Edward Maclean (2); In the Goods of Ram Chandra 
Latshmanji (3); and- I feel no doubt that this is the law also 
in respect of unsecured debts under the Court-Fees Act as 
amended in 1899, whatever view might have been malntalned before 
that date. The essence of the matter is that when an estate is 
burdened with the payment of debts, the market value of the 
property is the value of the estate left after deduction of the amount 
of the debts: Cooper v. Cooper (4); Blake v. Bayne (5). It is worthy 
of note that under the Law of England, in determining the value of 
an estate for the purpose of estate duty, allowance is made for debts 
and encumbrances [Finance Act 1894, Stat. 57 and 58 Vict. C. 30, 
Section 7]. lam not unmindful that a contrary opinion was adop- 
ted in the case of Collector of Maldak v. Nirode Kamini (6); but for 
reasons fully set out in my judgment in the case of Jn the Goods of > 
Harriett Teviot Kerr (y), I am unable to accept that view as a 
correct exposition of the true intent of the Legislature. That 
decision holds that the fee ia to be paid on the net value of 
the property, but the liability for assessment is to be deter- 
mined with regard tò the gross value of the estate; in other 
words, the fee is first determined on the gross value and is then 
reduced by the fee calculated on the amount of debts. - This cannot 
be right, for the debts, as already explained, are exempt from duty, 


-I hold accordingly that for purposes of article 11 of the first schedule 


, 


to the Court-Fees Act, the expression “the amount or valuo of 
the property” signifies what is described as -the net total in 
Annexure A in schedule III obtained by the deduction of the 
amount shown in Annexure Bas not subject to duty from the gross 
valuation of the moveable and : immovable property left by the 
deceased. In this view, fee cannot be levied in the cise before me, 
AUT, M. No feo ts io be levied. 
Messrs, Leslis and Hinds—Solicitars for the Administrator-General. 
Mr. Kesteven—Solicitor for the Board of Revenue. 
it) (1871) 16 W. R. 353; 8 B. L. R, App, 43. 
~ (a) (1874) 6 All. H. C. R. arg. (3) (1876) I. L. R. 1 Bom. 118 
(4) (1874) L. R. 7 H. L. 53. (5) (1908) App. Cas. 371. 
(6) (19 a) 17 C. W. N. a1. (7; (1413) 18 C, L. J. 508; 18 C. W. N. rar, 
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Present: Logd Atkinson, Sir fohn Edge an i Mr. Ameer Ali, 


PADARATH HALWAI AND OTFFBS. : 
D i 
PANDIT RAM NAIN UPADHIA ¿N> oTHERS. 


(ON APPEAL FROM THE HIGH COURT OF JUDICATURE FOR THE NORTH- 
° WESTERN Provinces, ALLAHABAD.) 


Hortgage—Mortgnge-leed executed by purdahnashin ladies—Identification by 
woice—Attestation—Transfer of Property Act (IV of 1382), sec, s9—Laches— 
First Mortgagees not insisting on their priority. 

Two of the attesting witnesses to a mortgage deed executed by two purdah- 
nashin ladies were well acqualated with the voices of the ladies, and the 
evidence of these two witnesses establisaed that they recognised the ladies by 
their voices and saw each lady execute the deed with her own band, although 
owing toa chick, which was not lined with cloth and was hanging between the 
ladies and the witnesses, the latter were unable to see the face of either of the 
ladies : £ 

Held, that the sald witnesses did identify the mortgagors at the time when 
thé deed was executed, and that the deed in question was duly attested by at 
least two witnesses within the meaning of section 59 of the Transfer of Pro- 
perty Act. 

Two villages A and~B were mortgaged to the respondents in 1887. 
In February 1892 village A was mortgaged to other persons, and in June 
1892 both villages with other villages were mortgaged to the respendents 
fora sum which Included the amount then due under the mortgage of 1887 In 
1893 village A was further mortgaged to the mortgagees of February 1892, 
who in 1896 put both thelr mortgages in suit, In thac suit the respondents 
claimed priority in respect of thelr mortgage of 1887, Eut the Court disallowed 
thelr claim ın error, and under the order of the Court village A was sold 
and the balance of the proceeds, after satisfying the mortgage of February 
1892, was pald to the respondents, but did not satisfy their mortgage of 1887. 
As the mortgage of 1893 remained unsatisfied a decree was made under sec- 
tion go of the Transfer of Property Act, and in execution thereof village B 
was sold to the appellants, The respondents brought the sult for the amount 
due to them under their mortgage of June 1892, and zhe appellants contended 
that village B was relleved of all liability under the mo-tgage of 1887: 


Held, that there was no proof that in the sult of 1896 the respondents 
waived their priority as the mortgagees of village A; taat they were not guilty 
of laches in not insisting upon thelr priority under the mortgage of 1887 by 
appealing against the said order of the Court, and tha: the respondents were 
entitled to recover the full amount of their claim, ard the appellants were not 

e entitled to any relief. DE 


1 
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Consolidated appeals from two decrees of the High Court at 
Allahabad (March 29, 1909), which varied a decree of the Court 
of the Subordinate Judge of Jaunpur (May 25, 1905). 

The facts of the case are sufficiently stated inthe judgment of 
their Lordships. 


’ The respondents broughtethe suit to enforce a mortgage. The 
Subordinate Judge degreed their claim in part, but on appeal and 
cross-appeal the High Court allowed the respondents’ appeal and 
made a decree whereby the decree of the Subordinate Judge was 
varied, and dismissed the appellants’ appeal. The appellants there- 
upon appealed to His Majesty in Council against both-decrees of the 
High Court. When the appeal came on for hearing, it was con- 
tended for the first time that the attestation of the mortgage in suit 
as required by section 59 of the Transfer.of Property Act, was not 
proved according to the interpretation of that section in L. R. 59 
I, A. 218. The case was therefore remanded for further evidence, 
and on remand both sides produced evidence, which was recorded 
_by the Subordinate Judge and sent to their Lordships together with 
“the finding of the High Court (Richards C. J. and Banerji J.) The 
“finding of the former was as follows :— 


“If, therfore; it was absolutely necessary that two of the 
witnesses to the mortgage should have actually seen the ladies write 
their names, I cannot hold that this has been proved. I believe that 
the ladies signed the Beer behind the ‘ pardah’ and that none of 
the witnesses saw them sign.” 

Banerji J, came to the following conclusion :— 


“In my opinion it 1s when the ladies afliscd their signatures to 
the documents, some of the witnesses actually ‘saw them do go. 
The witnesses have made positive statements on the point on oath, 
and I see no reason to disbelieve those statements. In my opinion the 
-evidence now adduced fully establishes the due execution and attest- 
ation of the mortgage-deed by the two ladies”, 


Sir Brla Richards, K.C., and Brown, for the Appellants: There 
< is no satisfactory evidence that the witnesses saw the ladies executing 
the deed. 


(Lord Atkinson. The question is how much of a pardahnashin 
lady’s person should the witness in this case see), ` 


Sir John Edge referred to section 35 of the Indian ace 
Act (II of 1877). 
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To satisfy section 59 of the Transfer of Property Act, the docu- 
ment must be signed in the sight of at least two witnesses, who must 
see the execution of the document by the person who executes it: 
Shamu Patt v. Aul Kadir Ravuthanz (1) and Freshfeld v. Reed (2). 
If the attesting witnesses see the hand signing and another witness 
identifies the person whose hand it iə as that of the executant lady, 
that is not enough as it will do away with the precaution against 
fraud which the legislature had in mind. It is submitted that even 
if tke evidence is accepted as it stands, it does nt amount to 
‘attestation’. “There are cases in Indla, e.g ,-Ganga Dei v. Shiam 
Sundar (3), where it has been held that in the case df a purdahnashin 
lady some liberal interpretation should be given to ‘attestation’. 
But these cases and also the argument efor such an interpretation 
based on social institutions in India, are overruled by the case in 39 
I. A. 218. Reference was also made to Casement v. Fulfon (4), and 
the Indian Evidence Act, section 68. The respondents waived their 
priority under the mortgage of 1887, and Baragaon is thus relieved of 
all liability in respect of the amount due thereunder. 


(Mr. Ameer Ali. There is no evidence to prove that the respond- 
ents waived their rights in the suit of 1896 and thus prejudiced the 
appellants). ° 

The respondents by not insisting upon their rights in that suit 
have lost their right to the amount secured by the mortgage of 1887, 
a part of the debt now sued for was secured hy a mortgage on 
Arghupur and the respondents having lost or given up that security, 
2 proportionate seduction should be made in the amount decreed to 
them by the High Court as against the incumbered property In the 
hands of subsequent purchasers and mortgagees of the mortgagors’ 
interest, Reference was made to Jugal Kishore Sahu v, Kedar Nath 
(5); Ponnusami Mudaliar v. Srinivasa Nuickan (6) ; Imam Ali v. Bais 
Nath Ram Sahu (7); and the Transfer of Property Act, section 97. 


De Gruythe, K.C., and Dube, for the Respondents: ‘Attest’ in 
section 59 of the Transfer of Property Act, as interpreted by the 
Board, must be taken not to cover the cases of acknowledgment 
and nothing else. There is no other definition of the word, and it is 


(1) (1913) L. R, 39 1. A., 218, I. L. R. 35 Mad. 607. 

(2) (1912) 9 M. and W. 404 (405) : 
(3) (1903) I. L, R, 26 All, 69. (4y (1912) I. L. R. 24 All, 606 (610). 
(5) (1908) I. L. R. gt Mad. 333. ; 

(6) (1906) I. L. Re 33 Cale. 613 (620-1). 

(7) (1845) 3 M. I. A. 395. 


June 3. 
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submitted that the evidence in this case brings it within the decision 
in 39 L A. 218. The case ing M. and W. 409 says that ths 
witness must be present. The two witnesses giving evidence in this 
case wêre present. Moreover, where a bond having been executed 
by A, and attested by one witness, was carried into an adjoining 
room and shown to B., who’ was desired to attest also, which he 
accordingly did in tho presence of A., it was held that B wasa 


. good witness to prove the execution: Parke v. Mears (1). Similarly, 


it is submitted that the two witnesses in question are good witnesss 
to prove the execution of the deed by the two ladies. l 

Their Lordships did not hear the respondents on the second 
point, 3 

Sir Erle Rickards, K.C., replied. 

‘The judgment of their Lordships was delivered by 

Sir John Edge.—These are consolidated appeals from 
decrees, dated respectively the 29th March 1909, of the High Court 
of Judicature at Allahabad. The two decrees appsaled from were 
made ‘in appeals in the same guit, The suit was brought in the 
Court of the Subordinate Judge of Jaunpur on the 2gth November 
1904 to enforce, by sale of the village Baragaon and other villages, 
the payment of Rs. 66,809 odd, due under a mortgage dated the 25th 
June 1892. The Subordinate Judge decreed the claim in part, and 
in part dismissed it. Each side appealed to the High Court at 
Allafabad. The High Court dismissed the defendants’ appeal, and 
in the plaintiffs’ appeal gave them a decree for their claim. 


When these consolidated appeals first came on for hearing before 
this Board it was contended on behalf of the appellants that the 
mortgage upon which this suit was brought had not been attested 
by at least two witnesses, and as the amount secured by it exceeded 
one hundred rupees the alleged mortgage was ineffective and could 
not be given in evidence. That point had not been raised in either 
of the Courts below. Under the circumstances this Board remanded 
the case to the High Court in order to enable the parties to pro- 
duce evidence on the question of attestation Evidence on that 
subject has been taken and has been returned to this Board. On 
behalf of the appellants it has now been contended that the evidence 
which was given on the remand in proof of the attestation was 
unreliable, and, even if accepted as true, did not prove that the two 
attesting witnesses who gave evidence on the remand had seen the 
miortgagors sign their names to the mortgage. s 


(1) (1800) 2 B. & P. 217. 
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The mortgagors were two purdahnashim ladies who did nol 
appear before the attesting witnesses, and consequently thelr faces 
were not seen by the witnesses. These two attesting witnesses 
were, however, well acquainted with the voices of the ladjes, and 
their Lordships are satisHed that these two attesting witnesses did 
identify the mortgagors at the time when the deed was executed. 
The mortgagors were, on the occasion of @he execution of the 
mortgage deed, brought from the sesana apartments of the house 
in*“which they were to an ante-room to execute the deed. In 
the ante-room the ladies seated themselves on the floor, and 
between them and these two attesting witnesses there was a chick, 
which was not lined with cloth, hanging in the doorway. These two 
attesting witnesses recognised the ladies by their voices, and they 
say that they saw each lady execute the deed with her own hand, 
although owing to the chick they were unable to see the face of 
either of the ladies. On the other side an attempt was made to 
prove that a /a/, through which nothing could be seen, was hanging 
in the doorway. Their Lordships accept the evidence of these two 
attesting witnesses as true, and hold it pro ved that the mortgage 
deed of the 25th June 1892 was duly attested by at least two wit- 
nesses within the meaning of section 59 of the Transfgr of Property 
Act, 1883. It is not disputed that the mortgage deed was In faot the 
deed of the two purdahnarhin ladies, Musammat Niamat Bibi and 
Musammat Kemar-un-Nisa Bibi, the mortgagors. 


The only other question to be considered in these appeals t$ the 
contention on behalf of the appellants that the plaintiffs in the swt 
have by reason of certain events, which will now be referred to, lost 
their right to enforce against Baragaon payment of a considerable 
part of the amount which they have claimed. 


On the 8th August 1887 Musammat Niamat Bibi and Musammat 
Kamar-un-Nisa, who will be hereafter referred to as the mortgagors, 
mortgaged the villages Arghupur and Baragaon, to Sarju Parshad 
and Ramanand to secure Rs. 13,000 and interest thereon. On the 
roth February 1892 the mortgagors mortgaged Arghupur to Lukshmi 
Prasad and others to secure Rs. 30,000 and interest thereon. The 
mortgagees of the 19th February 1893, and their representatives in 
title will hereafter be referred to as the second mortgagees. On the 
25th June 1894 the mortgagors by their deed of that date mortgaged 
Arghupur and Baragaon, together with three other villages, to Saiju 
Parshad and Ramanand to secure Rs. 32,000 and interest thereon. 
This sum of Rs. 32,000 included a sum of Rs. 18.000 principal and 
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interest then due under, the mortgage of the {8th August 1887. On 
the 2oth May 1893 the mortgagora further mortgaged Arghupur to 
the second mortgagees to secure Rs. 21,324 and interest thereon. 
Sarju Parshad is dead, he is represented in this suit by his son, 
Ram Narain, who is one of the thres plaintifs. The other plaintiffs 
are Ramanand and his son S. Narain. 


On the 14th Desember 1896 the second mortgagees brought 
a suit in the Court of the Subordinate Judge of Jaunpur upon their 
mortgages of the 19th. February 1892 and ths zoth May 1893 40 
obtain a decree for the principal moneys and interest due under the 
said mortgages, aad -they prayed that in default of payment on a 
date to be fixed by the Court, Arghupur should -be sold by auction 
and the proceeds of -the sale should be applied towards the satis- 
faction of their decree. To that suit the second mortgazees made 
Musammat Kamar-un-Nisa Bibi as one of the mortgagors and as the 
heiress of Musammat Niamat Bibi, then dead, the other mortgagor, 
Sarju Parshad, Ramanand and one Indar Sen Singh, defendants. 
Indar Sen Singh was a subsequent mortgagee ; he is a defendant to 
this suif, but is not an appellant. In their plaint the second mort- 
gagees stated that Sarju Parshad, Ramanand and Indar Sen Singh 
were mortgagees of’ Arghupur; and that they, the then plaintiffs, 
“were ready to pay the mortgage money due to any of them who 
may be prior a and which they (the ee may be 
legally bound to pay.” 

In their written statement in “the suit of 1896, Sarju Parshad 
and Ramanand distinctly claimed their right as prior mortgagecs 
and said, “ If the ‘plaintiffs be willing to get the hypothecated 
property sold, after paying in full the prior amount due to these 


defendants, they have no objection whateyer to the plaintifs" 


claim.” 

The ther Subordinate ‘Judge of Jaunpur, being obviously in 
confusion of mind- as to the rights of the parties to the suit of 
1896, by his judgment of the 19th January 1897, decided amongst 
other things that Arghupur should be sold by auction in the event 
of the defendants to the sutt failing to pay, on or before the rgth 
May 1897, to the plaintiffs in that suit (the second mortgagees) 
Rs. 49,275-9-0, the principal and interest due under the mortgage 
of the 19th February 1893, and future interest, and that the proceeds 
of the sale should be applied firstin payment of the amount due 
to the second mortgagees under their mortgage of the roth 
February 1892, and that the balance, ifany, should be “ applied in 
payment of the sum which may be due to Sarju Parshad and 
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Ramanand on that date with interest. Any surplus left to be P.-C 
apphed in payment of the sum due to the plaintiffs under the : 1915 
second document, dated the 2oth May 1893.” -The Subordinate eek 
Jadge apparently overlooked the rights of Sarju Parshad and a 
Ramanand under thelr prior mortgage of the 8th August 1887. Ram Nain, 


In accordance with the judgment q decree was made by the Sir John Edge. 
Subordinate Judge. Default having been madg in payment on the > 
date fixed a decree absolute for sale of Arghupur was made by the 
Supordinate Judge of Jaunpur on the 4th September 1897. Under 
the decree of the 4th September 1897, Arghupur was sold. The 
proceeds of the sale were applied first in paymert to the second 
mortgagees of the sum then due to them in respect of their mort- 
gage of the roth February 18932, and the balance of the proceeds of 
ths sale was paid to the first moitgagees; that balance did not 
satisfy the amount then due to the first mortgagees under their 
mortgage of the 8th August 1887. If the proceeds of the 
sale of Arghupur had been first applied to the payment of the 
amount then due under the mortgage of the 8th August 1887, that 
mortgage would have been satisfied, and the amount due “under 
the mortgage of the 25th June 1892 would have been to that extent 
reduced. As the proceeds of the sale of Arghupur did not satisfy 
the amount due to the second mortgagees under their ‘mortgage of 
the 20th May 1893, they obtained a decree under section go of the 
Transfer of Property Act, 1882, and in execution of this decree the 
village of Baragaon was sold on the 2oth “April 1904, and? was 
purchased by the appellants. 


On behalf of the appellants it has been contended befoie this 
Board and in the Courts below that Baragaon was relieved of all 
liability in respect of the debt due under the mortgage of the 8th ° 
August 1887, by reason of the failure of Sarju Parshad and Rama- 
nand to insist on their priority under that mortgage, it being alleged 
in support of the contention that Sarju Parshad and Ramanand had 
agreed to waive their priority as mortgagees of Arghupur, or had 
waived it, of which, 1f it were material, there is no proof, and that 
they were guilty of laches in not insisting on that priority. Their 
Lordships have found ıt difficult to follow the argument in support 
of the contention, as the appellants had no interest in Baragaon 
until they purchased Baragaon on the zoth April 1904, and what they 
then purchased was the interest of the mortgagors in that village. 


e itis true that had Saraju Parshad and Ramanand appealed 
against the decree of the Subordinate Judge, they could baye had . 
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their interests as first mortgagees under the mortgage of 8th August 
1887 protected, and would, on the sale of Arghupur, have obtained 
payment of the amount then due under that mortgage. Sarju 
Parshad and Ramanand did not, by an appeal, insigt on their right 
as prior mortgagees, but the fact that they did not insist on having 
the amount due under the martgage of the 8th August 1887 satlafied 
in priority to the claign of the second mortgagees does not disentitle 
the plaintiffs to recover the full amount of their claim in this sult, 
and does not entitle the appellants to relief. No other fact which 
would entitle the appellants to relief has been shown. The appeals 
fail. e 

Their Lordships will humbly advise His Majesty that these con- 
solidated appeals should be dismissed. 

The appellants must pay the costs. 

Appeals dismissed. 

Douglas Grant :—Attorney for the Appellants. 

Sareri Rogers and Nevill :—Solicitors for the Respondents. 
J. a. P. 





Prrsent.: Lord Atkinson, Sir George Farwell, Sir John Edge, and 
- “Hr. Ameer Ali. 7 


PADMAN AND OTHERS 
v. 


HANWANTA AND OTHERS. 
(ON APPEAL FRON THE CHIEF COURT OF THE PUNJAB). 


Will-—Lost will—Presumption of revocation—Secondary evidence—Objection as 
to its admissibility-Order setting aside reference to arbitration and subsequent 
preceedings, effect of. 

In view of the habits and conditions of the people of Indla the rule laid 
down in Welch v. Phillips (1) that when a will is traced to the possession of 
the testator and is not forthcoming at his death the presumption is that he has 
destroyed it, must be applied with considerable caution. 

Tho objection that a registered copy of a will was admitted in evidence 
without sufficient foundation being laid for its admission ought to have been 
taken in the Court of the first instance at the time when the copy was put In 
evidence, 

Where on revision a reference to arbitration and subsequent proceedings 

are set aside in to/o as altogether bad, the parties are relegated to their original 
position; and consequently one of the applicants for revision is not estopped, 
by the simple fact that he put in a petition to withdraw his application for 
revision which was formally granted, from subsequently getting a decree in his 
favour, lf he is otherwise entitled to it. 


(1) (1836) I Moo. P, C. agg. 
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Appeal from a decree of the Chief Court (Julp 17, 1909), setting 
aside a decree of the Court of the Divisional Judge, Ferozepore. 
(December 6, 1997), which affirmed a decree of tho Coan of the 
District Judge, Ferozepore, (July 23, 1907). 


The plaintiffs, who were the respopdents in this appeal, institu- 
ted the suit, under the circumstances in thelr Lordships’ 
judgment, for the recovery from some of the defendants-appellants 
(1,to 7) of one-fourth share of the properties left by Daula. The 
plaintiffs claimed under a will made by Daula in January 1898, 
which they alleged was in the possession of Hangvanta, plaintiff r. 
The District Judge dismissed the suit in accordance with the arbi- 
trators’ award. The plaintiffs then applied to the Chief Couzt for 
revision, but Shera, one of the two scns of Khema,a deceased 
plaintiff, put in a petition to withdraw his application for revision 
which was formally granted on April 3, 1906, on which day the 
Chief Court made the order that “the Reference to arbitration and 
all subsequent proceedings must fer force be set aside as altogether 
bad ” and remanded the case to the lower Court ta be dispofed of 
according to law. 


On remand the original will was not forthcoming, but the Dis- 
trict Judge recorded the following statement, which was made by 
Hanwania but not on oath, and admitted a registered copy of it: 


“The will at the time of our father’s death in rg02 (Apth) was 
with oiher papers in a 4o/ha of our house tied up in a cloth baste. 
All we brothers lived together then and had access to the kotha 
where we used to sitand have our meals, About 15-20 days after 
his death the will was found missing but other papers were there, 
We suspected Surja and he admitted that the document was in his 
possession. His admission was made 2 or 3 days after the barwaz 
ceremony. We presented a copy at mutation. The will of 1884 
was with the present will. I lived with my father and so it was in 
that way in (my?) possession. Both wills were lost together.” 


The District Judge dismissed the suit. On appeal by the plaint- 
iffs the Divisional Judge held thet secondary evidence of the will 


was not admissible as no sufficient foundation was laid for Its admis- 


sion in the first Court, and that the subsequent acts of Daula showed 
that he had revoked or cancelled the will. He accordingly dis- 
missed the appeal. 


On futher appeal to the Chief Court by the plaintiffs Johnstone 
and Scott-Smith JJ. held that there was no sufficlent evidence of 
2 
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revocation. They accordingly allowed the appzal and decreed the 
rors » suit, The material part of their judgment was as follows :— 


Padman “ The findings of the lower Appellate Court, except as to the 
iasan destructién and revocation of the will, are not disputed before us. 


po 


“The only point argued wag whether the will wasin existence at 
«the time of Daula’s death, or had it been destroyed by him with the 
intention of revoking it. 


“The will is not now forthcoming. With regard to this Mf. 
Ki kpatrick for the defendants urged that the presumption was that 
the deceased had destroyed it. In this connection he cited Moore’s 
Privy Council Cases, page 299, where the rule of law was stated to 
be that when a willis traced to*the possession of the deceased and 
is not forthcoming at his death, the presumption is that he has de- 
stroyed it, 

“Mr. Lal Chand for plaintiffs cited Indian Law Reports, 29 All, 
page 82, and 31 Cal., page 885, both of which are very much in 
point. .In the former it was laid down that the above-quoted pre- 
sumption of English law would not be strong in India as in Eng- 
Jand and that under the circumstances of that particular case did 
not arise at alè. The special circumstances were that there was no 
evidence to show that a search for the will was made by any re- 
sponsible person at the time of the testator’s death and that it was 
not forthcoming then. eIn the Calcutta case it was held that the 
presumption did not arise unless there was evidence to satisfy the 

. Court that the will was notin existence atthe time of the testator’s 
death. Applying these rulings to the present case we must hold 
that no presumption arises from the mere fact that the will is not 

e now forthcoming. No allegation was ever made that the will was 

-~ searched for immediately after Daula’s death, and having regard to 
the habits of the people, we do not think that it would have been 
so searched for. The only evidence bearing on the matter at all 
Is that of Hanwanta, which is summarised in the Divisional Judge’s 
judgment at page 9 of the paper-book, line 41, e/seg. The evi- 
dence 18 unrebutted and we gee no reason to disbelieve it.” 

After a review of the evidence in the case the judgment conclud- 
ed as follows:— ` 


“We think that the more reasonable presumption in this case is 
that the will was mislaid and lost, or else was stolen by one of the 
defendants after the death of Daula. We hold that it has not been 
revoked and we accept the appeal and reversing the decrees and 
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orders of the Courts below, give plainuffs a decree for the propery 
claimed against the defendants wit costs throughout.” 

The defendants applied for saw, but the Ohief Court rejected 
their applicatioh. 

The defendants thereupon appealed to His Majesty in Conadh 

De Gruyther, K.C., and 7. M. Parikh, for the Appellants: 
Assuming that the 1espondents establish the claim, they are not 
entitled to recover for themselves the shares of Ram Sukh and 
Bhinja, who do not wish to have their respective shares which they 
might be entitled to under the will of 1898. Again, the arbitrators’ 
award was good against all parties except those whor'were minors, 
and the order of the Chief Court setting it aside altogether was 
erroneous. Moreover, Shera withdrew for consideration his petition 
for revision, and is, therefore, estopped from recovering his share 
also. Reference was made to Ghulam Jilani v. Muhammal 
Hassan (1); Manohar Lal v. Yadu Nath Singh (2); Ganesh Row 
v. Tuljaram Row (3); and the Code of Civil Procedure, 1682, secs. 
462, 506 and 521. 

There is not sufficient foundation laid for the admissfon of a 
certified copy of the will of 1898. Hanwanta makes a statement 
which is not on oath, and consequently there is no evidence that a 
search was made or that the will was lost, There is” no other~evi- 
dence and the Divisional Judge was right in holding that no second- 
ary evidence of the will was admissible. The will wag in the 
peasession of the testator and ıt is not forthcoming on his death, 
and it must be presumed to have been destroyed by him. There 
ig no evidence to rebut this presumption but on the contrary the 
circumstances of. the case are all in support of the presumption ; 
Welch v. Phillips (4). Daula should be held to have died intestate, 
and the plaintiffs’ claim fails. 


Grey, for the Respondents: The plaintiffs rightly claim an undi- 
vided one-fourth share on behalf of all persons including Ram 
Sukh and Bhinja, who are entitled under the will of 1&98. The 
aibitratora had no jurisdiction to make the award and the Chie 
Court was right in setting aside their award altogether, and conse- 
quently Shera is entitled to his share also. Moreover, the objection 
that he was estopped from recovering his share, was not taken when 
the case went ón remand to the District Judge. The presumption 
U) (1901) L. R. 29 L. A. 51,51. L. R. 29 Cale. 167, 

(2) (1906) L. R. 33 L A. 128; 1. L R, 28 All. 585. 
(3) (1913) L. R, 40 I. A. 132; 1. L. R. 36 Mad 295, 
(4) (1836) 1. Moore P. C. C., 199. 
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in 1 Moore P. C. C. 299 does not apply in India: SAib Sabitri v. 
The Collector of Meerut (1) and Anwar Hossein v, Secretary of 
State for India (2). Further, the Chief Court has satisfied itself 
that the will was lost, and the circumstances of thé case support 
that finding. The contents of a’ lost will, like those of any other 
lost instruments, may be proved by secondary evidence: Sugden v. 
Lord Si. Leonards (3). (The District Judge satisfied himself that the 
will was either lost or stolen and admitted a certified copy thereof, 
and it is submittedt hat it was a matter for his discretion and his deci-* 
sion should not be overruled: Sriati Ram Hurripria v. Rukmini 
Debi (4s. Again, this objection was not taken before the District 
Judge and should not be allowed in appeal. Reference was also 
made to the Code of Civil Procedure, 1882, secs, 561 and 622, and 
Punjab Courts Act (XVIU of 1884), sec. 70, 

DeGruyther, K.C., replied, referring to the Code of Civil 
Procedure, 1882, secs. 140, 141 and 561. 


The judgment of their Lordships was delivered by 

Mr. Ameer Ali—This is an appeal from a judgment and 
decree of the Chief Court of the Punjab dated the r7th of July 1909, 
and the dispute relates to the property of one Daula, a Jat by ongin 
who migrated from Bikanir many years ago and settled in the 
Ferozepore District. He died in “April 1902, leaving a large family 
of sons and grandsons and considerable landed property. 

The following pedigree will explain the relative position of the 
contesting parties in the present litigation :— 

DAULA 
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(1) (1906) 1. L R. ag All. 82 (87). 

(a) (1904) I. LR. 31 Cale. 885 (89a). 

(3) (1876) L. R. 1 P. D. 154 

(4) (1892) L. R. 19 1, A Y9; L L. R. 19 Cale 438. 
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In 1884 Daula had executed a will, which was duly registered at 
the time, under whtch his surviving sons and a grandson Ram Sukh, 
whose father Pura,had died, were to take his properties substaptially 
in equal shares, 

In January 1898 he revoked his fogymer will and made another, 
which, also was registered, by which, excluding Chetan and Tulsa, 
he left his property in six equal shares to his four other surviving 
sons and to Ram Sukh, the son of Pura, and to Bhinja and Lekh 
Ram, the two sons of Asa, who had died in the meantime. 


On Daula’s death there were the usual mutation ‘proceedings for 
the registration of the names of his successors in the Collector’s 


Regi ter, in the course of which the devisees under the second will, 


claimed to have their names recorded to the exclusion of Chetan’s 
and Tulsa’s representatives. In view, however, of the provisions of 
the will of 1884, the Collector ordered the names to be entered in 
eight shares and referred the oontending parties to settle their respec- 
tive claims in the civil Court. This happened in September 1902, 
andin December following the present suit was brought by che 
persons taking under the second will against the representatives of 
Chetan and Tulsa, defendants 1 to 7, to establish the plaintiffs’ 
claim under the will of 1898 and to recover possession of the one- 
fouith share of Daula’s lands in respect of which Chetan and Tulsa 
had been 1ecorded as owners. This one-fowth includes the shares 
of Ram Sukh ana Bhinja, who, on their refusal to join in the action, 
had been made defendants (8 and 9). 


The defendants 1 to 7 raised various objections to the plaintiffs’ 
suil, the nature of which is indicated by the issues framed by the 
Court of first instance. ‘hey are as follows :— 


(1) Whether the property in dispute was acquired by Daula alone 
or jointly by him and his sons. 

(2) Whether the will of 1848 was executed by Daula voluntarily 
and whether he was confpetent to make such a will. 


(3) If so, whether the will has been cancelled by any ea 
act on his o: on the pat of the plaintiffs. 


Before trial, however, the parties agreed to refer the dispute to 
arbitration. The arbitrators made an award, and on the 25th 
November 1903 the District Judge, in accordance therewtth, dismissed 
the plaintiffs’ claim. On revision under section 633 of the Civil 


Procedure Code of 1882, the Chief Couit reversed the order of 
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PC dismissal and remanded the case to be disposed of according to 

1915. ` law. On remand the first Court went into evidence and in the result 

pia dismissed the plaintiffs’ claim, piincipally on the ground that the 
an 


lands “in dispute were not the self-acquired properties of Daula over 
Hanwanta. which he həd aright of disposition dekors the ordinary law under 
Mr. Ameer Alis Which ancestral pryperty is inherilable by sons and grandsons per 
<r séirpesin equal shares, The District Judge does not say this in so 
many words, but this is clearly the effect of his judgment. On the 


other issues he does not appear to have come to definite findings 


On appeal by the plaintiffs the Divisional Judge was of opinion 
that the properties to which the suit related were the self-acquired 
properties of Daula within she Hindu Law, and that the will of 1898 
was not open to the objection of having been executed under undue 
influence or without due comprehension; but he considered that 
the subsequent acts of Daula showed that he had reyoked or cancelled 
it He was further of opinion tbat no sufficient foundation was 
laid for the admission in the first Court of secondary evidence of the 
will of 1898. He accordingly dismissed the plaintiffs’ appeal. 


From his judgment the plaintiffs appealed to the Chief Court, 
which agreed with the Divisional Judge in his finding that the pro- 
perties in dispute were the acquisitions of Daula who had a right of 
disposition over them. The learned Judges were also of opinion in 
agreement with the second Court on the question of the competency 
of Daula to make the will of 1898, but they differed from the Division- 
al Judge on the point on which he had dismissed the plaintiffs’ suit. 
: They held in substance that there was no sullicient evidence of 
revocation, They accordingly set aside the Divisional Judge’s 
Judgment and gave the plaintiffs a decree for the entire one-fourth 
share claimed by them. 

An application for review of judgment was made to the Chief 
Court under the provisions of section 622 of the Civil Procedure 
Code, for the exclusion of the shares of Ram Sukh and Bhinja from 
the decree in favour of the plaintiffs. It was also attempted to be 
‘argued on this application, on certain grounds to which their Lord- 
ships will refer presently, that the share of Shera, one of the sons of 
Khema who had died after the institution of the suit, should be 
excluded. These applications were rejected by ths Chief Court. 

The defendants have now appealed to His Majesty in Council, 
and the case has been argued on their behalf in great detail. It 


was urged in the course of the argument that a ragistered copy of 
the will of 1898 was admitted in evidence without sufficient founda- 
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tlon being laid for its admission. No objection, however, appears 
to have been taken in the first Court against the copy obtained trom 
the Registrar’s office being put in evidence. Had such objection 
been made at-the time, the District Judge, who tried the case jn the 
first instance, would probably have seen that the deficiency was 
supplied. Their Lordships think that there is no substance in the 
present contention. / 


As regards the question of revocation, the Chief Court, after. 


revitwing all the circumstances, said as foliows: “We think that the 
more reasonable presumption in this case is that the will was mis- 
laid and lost, or else was stolen by one of the def€ndants after the 
death of Daula’; and they held that in their opinion it was not 
revoked. Their Lordships think that sit was perfectly within the 
competency of the learned Judges to come to that finding. Much 
stress has been laid on the view expressed by Baron Parke, in 
Welch v. Phillips, (1) that when a will is traced to the possession of 
the deceased and is not forthcoming at his death the presumption 
is that he has destroyed it In view of the habits and conditions 
of the people of India this rule of law. if ıt can be so called, must 
be applied with considerable caution. -In the present case the de- 
ceased was a very old man and, towards the end of his Jife, almost 
imbecile. There is nothing definite to show that he had any motive 
to destroy the will or was mentally competent to do so. On the 
other hand the circumstances favour the view the Chief Court has 
taken that the will was either mislaid or stolen. 4 

As regards the contention that the shares. of Shera, Ram Sukh, 
and Bhinja should be excluded from the decree in favour of the 
plaintiffs, thelr Lordships will first deal with Shera’s share. It is 
urged that inasmuch as Shera had put in a petition in the Chief 
Court to withdraw his application for revision in the arbitration matter 
which was formally granted on the 31d April 1906, he must be taken 
as estopped from questioning the defendants’ nght so far as his 
particular share is concerned. In other words, that he must lose 
his share, if he is otherwise entitled to it, by the simple fact of having 
withdrawn or tried to withdraw his application for revision. Their 
Lordships think this contention is clearly not well founded. On the 
same day on which the order was made on Shera’s petition, vis., 
the 3rd of April, the Chief Court set aside in fofo “the 1eference to 
arbitration and subsequent proceedings as altogether bad.” The 
parties were thus relegated to their original rights; Shera is now a 

plaintiff, and entitled, like the others, to his share, 
(x) (1836) 1 Moo. P. C. agg. 
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The effect of the order in the mutation proceedings was to lice 
the representatives of Chetan and Tulsa in possession of two-eighths 
or one-fourth share of the property, and the suit is to recover from 
them this share; but Ram Sukh and Bhinja, who afe entitled, under 
the will of 1898, to one-sixth and one-twelfth respectively under 
the second will disclaim all benefit thereunder. They are apparent- 
ly in possession und the Revenue Court's order of one-eighth and 
one-sixteenth respectively. The one-fourth share claimed by the 
plaintiffs, for which the Chief Court has made a decree in tlfeir 


~ favour, includes the excess share of Ram Sukh and Bhinja, which 


amounts to one-t¥enty-fourth and one-forty-eighth respectively, in 
the aggregate one-sixteenth. The plaintiffs are clearly not entitled 
to a decree for their shares. “The decree of the Chief Court must, 
therefore, be modified to that extent. In other woids the decree 
will be for three-sixteenthst nstead of one-fourth. And their Lord- 
ships will humbly advise His Majesty accordingly. 


Having regard to the general result of the appeal, their Lordships 
think the ends of justice will be met by ordering each party to bear 
their own costs. 

Edward Dalgado :—Solicitor for the Appellants. 

T. L. Wilson & Co —Solicitora for the Respondents. 


J. ML P. Appeal allowed im part. 


Present: Lord Dunedin, Lord Atkinson, Sir George Farwell 
and Sir John Edge. 


THAKUR VASONJI MORARJI 
D. 
MUSAMMAT CHANDA BIBI. 

(On APPEAL FROM THE HIGH COURT oF JuDICATURE FOR THE 
NortH-Westrrx Provinces, ALLAHABAD). 
Desd—Construction—Hindu Law—Alienation by a widow— Absolute interest—— 

Intention of the parties. 4 


Deeds and contracts af the people of India ought to be liberally construed. 
The form of expression, literal sense, is not to be much regarded as the real 
meaning Of the parties which the transaction discloses. 


Where, therefore, by a deed of sale a Hindu widow conveyed certain 
immoveable property inherited by her from her deceased husband, and every 
possible precaution was taken to show on the face of the document that cir- e 
cumstances existed which would em power the widow to dispose of the absolute 
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interest in the property conveyed, and the provisions of the deed showed that 
all the parties meant that the absolute Interest in the properties in question 
should be conveyed to the purchaser and thought that it had by the deed been 
effectually conveyedeto him, and the evidence in the case established that 
circumstances of legal necessity recited in the deed did in fact exist: 

Held, that the purchaser acquired an absolute interest in the property sold. 

Huneomanpersaud Panday v, Mussumat Baboge Munray Koonwerees 
(1) followed. 

E parte appeal from a judgment and decree of the High Court 
at Allahabad (February 6, 1912) reversing those of the Court of the 
Subordinate Judge of Benares (July 20, 1910). |, 

The suit was brought by the plaintiff-respondent to recover 
possession of certain immoveable propesty which belonged to her 
deceased father, Kunj Behari Lal, and was sold to the defendant- 
appellant by a deed dated the 24th November 1892 and executed 
by her mother, Musammat Rama Bibi, who succeeded her deceased 
husband and died on the 1gth August 1909. In this sale Musammat 
Phundo Bibi, the widow of Kunj Behari’s uncle, also joined. The 
plaintiff claimed that on the death of her mother she became entitled 
to the property and that the appellant had no right to remain in 
possession by virtue of his purchase. 7 

The appellant contended in/er alia that the sale to him was for 
legal necessity, that he purchased the property in good faith after 
due inquiry, that the respondent had consented to the sale, and 
that he had acquired an absolute Wre in the property purchased 
by him, 

The material part of the said deed of sale was as follows :— 


“We Musammat Phunlo Bibi, widow of Goshain Radha 
Gobind Lal, deceased, son of Goshain Ras Behari Lal, and 
Musammat Rama Bibi, widow of Goshain Kunj Behari Lal, 
deceased,..,...declared that: Whereas the two houses,...... are in 
our possession and our property... Goshatn Radha Govind Lal 
and Goshain Krishna Chaitanya Deo jolntly owned, possessed and 
enjoyed the property left by their father, the said Rash Behari Lal. 
Goshain Radha Govind Lal departed this life on Sawan Badi Asthmi, 
Sambat 1819,-leaving Musammat Phundo Bibi, one of the executants, 
his wife. Krishna Chaitanya Deo died on Phagun Badi Dolj, Sambat 
1941, leaving a son, Goshain Kunj Behari Lal alras Nanhe Lal. 
The said Goshain Kunj Behari Lal died on Katik Sudi Chhath, 
Sambat 1947, leaving Rama Bibi, his wife, one of the executants of 


(1) (1856) 6 M. I. A. 393 (411-419) 
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P.C. this deed, und a daughter, Chanda Bibi, married to Sham Lal. Now 
1915. 8 I, the said Rama Bibi, on my part declare that I am the owner of the 
wr 


Vasonji Morarji whole property’ left by the said Kunj Behari Lal, deceased, but 
v Musammat Phundo Bibi, the other executant, being an elderly 
woman in the family, the property left by Goshain Kunj Behari Lal 
was enjoyed jointly by courtesy by Musammat Phundo Bibi, and 
whereas the husbands of the executants did not leave any sufficient 
property from which or from the proceeds of which we could defray 
all our necessary expenses, we, the said executants, had to borréw 
money from time to time to provide ourselves with the ordinary 
necessaries of life, and whereas at the time of respective deaths of 
Radha Govind Lal and Krishna Ohaitanya Deo they were indebted to 
the several persons, and whefeas the said creditors are pressing hard 
for their money and there seemsto be no other way of paying off 
~ the. debts incurred by the said deceased Radha Govind Lal and 
Krishna Chaitanya Deo and also those debts incurred by us for 
purposes aforesaid than by selling a portion of the immoveable 
propeyty inherited from Goshain Kunj Behari Lal, we hereby jointly 
and severally agree to convey and sell all our full existing rights and 
interests in the said houses to Seth Vishunji Morarji of Bombay in 
lieu of Rs. 40,500 (ten thousand five hundred) only which has 
been paid in cash, and as Musammat Phundo Bibi has been joined 
as executant by virtue of her position in the family and for the 
additional guarantee of the sald vendee Vishunji Morarji, I, the said 
Rama Bibi, do hereby convey, sell and transfer all my rights and 
. interest in the said houses which I inherited from my said deceased 
husband, Goshain Kunj Behari Lal, for the said sum of Rs. 10,500 
(ten thousand five hundred) to the said Visbunji Morarji without any 
° reservation ofany kind, and whereas I, the said Phundo Bibi, who 
had no other interest in the said property than that of maintenance, 
have consented to execute this deed of sale with the object aforesaid 
on my part (?) absolutely convey, transfer and sell whatever rights I 
have in the said houses including those of maintenance to the said 
vendee for a sum which is included in the said amount of Rs. 10,500 
(ten thousand five hundred). We, the said Phundo Bibi and Rama 
Bibi, in lieu of Rs. 10,500 only jointly convey, transfer and sell all 
our existing rights, title and interests in or belonging and appertain- 
ing to the sald houses including easements to Vishunji Morarji, and 
from this day henceforth the said Vishunji Morarji will be the full 
owner and proprietor of the said houses in our stead and shall own, 

possess and enjoy them in the same way as we have been hithertoe ~ 
doing, and as proof of the existing debts and the necessity of 


Chanda Bibi. 
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conveying the property for purposes aforesaid, Sham Lal, the husband P.C, 
of Chanda Bibi, the daughter of Goshain Kunj Behari Lal, has | 1915: 
signed as one of the witnesses of the deed. Should at any time the baad 


Vasonii p 
said vendee or his heirs and representatives be deprived of the whole ssi Moriji 
or part of the property conveyed by. this deed, he or they would be Chanda Bibl. 
entitled to recover the money in ful] or In part as the case may be 


from us and rest of our property.”, 4 4 


The Subordinate Judge found that the respondent’s husband, the 
said Sham Lal, had acted throughout the transaction on behalf of 
the ladies, that the respondent had fall knowledge as to what was 
going on, and thatshe had given her consent afid authorised her 
husband to attest the deed. He also held that the appellant, before 
purchasing the property, had taken all possible precautions and 
had acted in good faith, and that he was therefore fully protected 
by the provisions of section 38 of the Transfer of Property 
Act. In the result the Subordinate Judge dismissed the sult with 
costs, 


On appeal the learned Judges of the High Court came to the 
conclusion that the said sale deed only purported to convey to the 
appellant the life estate of the widow Rama Bibl, and accordingly 
without going into any other questions, decreed the suit with costs, 
The material part of the judgment is as follows :— 


_ “It is contended before us that under the terms of the sale-deed 
executed in favour of the defendant nothing passed to him beyond 
the Ilfe-interest of the vendor, Musammat Rama Bibi. This conten- 
tion is in our opinion well-founded. In the sale-deed the vendor, « 
Rama Bibi, stated: I, the said Rama Bibi, do hereby convey, sell 
and transfer all my rights and interest in the said houses which I in- 
herited from my said deceased husband, Goshain Kunj Behari Lal.’ . 
Lower down is stated in the sale-deed, ‘We sell all our existing 
rights, title and interest, and referring to the vendee it is stated that 
he will be ‘the full owner and proprietor of the said houses in our 
stead and shall own, possess and enjoy them ia the same way as we 
have been doing.’ These recitals show that the widow was selling 
such rights as she had as a widow, that is to say, her life estate. It 
is possible that she intended to sell the property absolutely, but the 
language used in the document is what we must go by, and having 
regard to the nature of the interest which according to the terms of 
the document, was conveyed to the defendant, it is not open to him 
to say that he acquired an absolute interest in the property and that 
“ the intention was to convey such interest to him. In view of 
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the terms of the document we are unable to hold that anything 
beyond the widow’s life-interest was conveyed. It 13 said that 
the plaintiff assented to the sale and ıs therefore estopped from’ 
claiming the property. She was no party to the déed, and all that 
appears is that her husband was a marginal witness to It. Holding 
as we do that the effect of thee document was only to transfer the 
life estate of the maly which determined on her death, no question 
of estoppel arises ” 


The EEEE then appealed to his Majesty in Counéil. 


De Gruyther, K.C., and Lowndes, for the Appellant. Under 
Hindu law a widow’s estate is more than a mere life-estate : Mayne’s 
Hindu Law, 7th edition, page 819. She has power, if there is legal 
necessity, to transfer an absolute interest in the property inhezited 
by her from her deceased husband. The Subordinate Judge finds 
and the evidence establishes that there was legal necessity. The 
widow was therefore competent to transfer an absolute interest in 
the property sold and the appellant acquired an absolute interest 
therein: Transfer of Property Act, section 8. All the circum- 
stances of the transaction disclose that the parties to the deed of sule 
meant to give the appellant absolute interest and thought that the deed 
did in fact gWe him that interest. The deed in question must be con- 
strued liberally to give effect to the real intention of the parties: 
Hunoomanpertaud Panday v. Alussumat Babooee Mun ay Koonweree 
(1). Again, the appellant, before purchasing the property, used reason- 
able care to agcertain that there was legal necessity as recited in the 
deed, and acted in good faith. He is, therefore, protected under 
section 38 of the Transfer of Property Act, and the respondent is 
precluded from attacking his title, 

The Respondent did not appear 

The judgment of their Lorpships was delivered by 

Lord Atkingon.—Thbis is an appeal from a decree of the 
High Court of the North-Western Provinces, Allahabad, dated the 
6th February 1912, whereby a decree of the Subordinate Judge ot 
Benares, dated the 28th of July 1910 was set aside. The respond- 
ent did not appear on the hearing before this Board to suppers the 
judgment appealed from. 

The suit out of which the appeal has arisen was bronght by the 
respondent against Thakur Vasonji Morarji, a well-to-do merchant 
of Bombay to recover possession of a certain house in the city of 
Benares, and also mesne rates. 

(1) (1856) 6 M. 1, A. 393 (411-412). 
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The land upon which this house is built was part of the immove- 
able property inherited by the respondent’s father, one Kunj Behari 
Lal, the last surviving male member of a joint Hindu family, who 
died on the 6th ob November 1890. He left his widow. Mugammat 
Rama Bibi, and the respondent, his daughter, by that lady him surviv- 
ing. He had no other issue. One, Musammat Phundo Bibi, the 
widow of Goshain Radha Gobind, the paternal Ancle of Kunj Behari 


Lal, was, in and subsequent to the year 1892, entitled to maintenance . 


outof the property so inherited by the latter. By deed, dated the 
24th of November 1892, these two widowed ladies jointly conveyed 
to Thakur Vasonji Morarji some interest in the site of the aforesaid 
house with the two houses then standing upon it in consideration of 
the sum of Rs. 10,500. 6 


‘Lhe main question in dispute upon which the two Indian tribu- 
nals have differed is the natuie of the interest so conveyed. The 
Subordinate Judge held ın effect as a fact, first, that the sale of these 
houses was made by Musammat Rama Bibi as a matter of 
necessity, in order to discharge out of the purchase money certain 
debts due respectively by her husband’s father, Krishen Chaitan 
Deo, deceased, and his aforesaid paternal uncle amounting to 
Rs. 9,500 with interest, for the payment of which the greditors were 
pressing, and also certain debts incurred by herself, in order 
to obtain the necessaries of life for the family; and, secondly, 
that Musammat Rama Bibi, having under these circumstances the 
power to sell the absolute interest in this immoveable property; she 
intended so to do; that this deed, on the true construction of 
its terms, effected her intention, and carried to and vested in the 
purchaser the absolute interest in the then existing two houses 
and their sites. 


The High Court, while not differing from, or disturbing in any 
way the conclusions of fact at which the Subordinate Judge had 
arrived, or questioning the intention of Musammat Rama Bibl, to 
sell and convey the absolute interest in this plece of immoveable 
property, held that the terms of the deed were inadequate to convey 
to the purchaser anything beyond her own interest in the same, 
which they described as a life interest. 


The purchaser, the defendant in the suit, died on the gand of 
March 1913. He purchased these houses for the purpose of found- 
ing a Dharamshalla on their site, and with that object caused the 
two dilapidated houses standing upon it al the date of the deed to 
be demolished, and ons house to be erected upon the site at a cost 
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P. Cr to him of Rs. 13,000. Rama Bibi died on the 19th of August 1909, 
1615 Phundo Bibi having pre-deceased her. On the rath of January 1910 
~~e ~  ~ this suit was instituted by the respondent, as helr of her father, clalm- 
Vasonji Morarji , à 
` ing the relief asked for on the ground that the saleby her deceased 
mother was made without necessity and without her, the respondent’s, 
Lord Atkinson, consent, The Subordinate Judge found as a question of fact that 
yai the respondent was n&ta minor at the date of the deed, and that 
. she had full knowledge of the intended sale, and consented to it. 
Owing to the fact that the respondent ‘did not appear on the hearipg 
of this appeal, their Lordships thought it right not to content them- 
selves with accepting and acting on the findings of fact of the 
Subordinate Judge, without examining for themselves the evidence 
upon which those findings purport to be based. Counsel for the 
appellant has accordingly fully opened this evidence. Their Lord- 
ships have fully considered it, and are clearly of opinion that the 
existence of the debts incurred by the predecessors of Kunj Behari 
Lal to the amount mentioned, the necessity for the sale of the 
absolute interest ın these two houses in order to discharge them, 
and the payment of them out of the purchase money when obtained, 
are clearly established. Their Lordships see no reason whatever to 
dissent from any of the Subordinate Judge’s findings of fact. 


v. 
Chanda Bibi. 


The question of the proper construction of the decd of convey- 
ance remains. The principle laid down by Lord Justice Knight 
Biuce in delivering the judgment of this Board in the case of 
HAundomanpersaud Pahday v. Mussumat Babooee Munraj Koonwerce 
(6 Moore, Indian App. 393), is particularly applicable to this case. 
At p. 411-412 of the report he says :— 

“Deeds and contracts of the people of India ought to be liberally construed 
The form of expression, literal sense, 13 not to be so much regardad as the real 

p meaning of the parties which the transaction discloses.” 

Well, it appears to their Lordships that an examination in detail 
of the provisions of the deed of conveyance in this case cannot leave 
any doubt upon one’s mind that all the parties meant that the 
absolute interest in these two houses should be.conveyed to the 
purchaser, and thought that it had by the deed been effectually con- 
veyed to him. That instrument commences with a full and detailed 
recital of the title to the property. It contains a declaration that 
Rama Bibi is the owner of all the property left by her deceased 
husband, but that Phundo Bibi being an elderly woman in the family, 
this property was by courtesy enjoyed by the latter jointly with herself. 

It is then recited that the deceased husbands of these two ladies 
(both of whom execute the deed) did not leave behind them pro- 
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perty, the produce of which was sufficient to meet their necessary P, C. 
expenses; that they had been obliged to borrow money to provide F OIS, 
the ordinary necessaries of life ; that the father and paternal uncle tae 


Vv ji Morarji 
of Kunj Behari Lal were at the time of their respective deatls each ees er 


v. 
indebted to several creditors, still unpaid, who were pressing for 1 Chanda Bibi; 
their money; and that the only way” by whigh money could be Lord Atkinson 
procured to discharge all these debts was by selling portion of the : A 
propeity inherited by Kunj Behari Lal. Not, be it observed, a 
paMicular estate, or interest ın the whole or a portion of that pro- 
perty but a portion of the property itself, part of the corpus as it 
were, if one may use that expression. j- 


Now, it is plain that all those reeitals touching the existing 
indebtedness of the executants and their predecessors could only 
have been introduced foi the purpose of showing that the circum- 
stances were such as to give to the executants the power to dispose 
of the absolute interest. The recitals were entirely otiose, serving 
no purpose whatever, if the Intention and object of the parties were 
merely to dispose of the interest to which Rama Bibi would nor- 
mally be entitled as the widow of her deceased husband. She could 
dispose of that interest whether debts existed or not. So that 
special.pains are taken to set out in detail the facts and circumstances 
which remove every fetter from her power of disposition over the 
absolute interest. 


It is next recited that the two executants have jointly and 
severally agreed to sell and convey all their full and existing mghts 7 
in the two houses to the purchaser for the sum of Rs. 10,500 to be 
paid in cash; and that Phundo Bibi has joined as an executant by 
virtue of her position ın the family for the additional guarantee of $ 
the vendee. Her right to maintenance was a liability affecting the 
absolute interest in every portion of the property left by Kunj 
Behari Lal. It might last beyond the life of Rama Bibi if Paundo 
Bibi outlived her; but the -vendee, it was agreed, was to enjoy the 
property absolutely discharged from this latter liability for all time. 

By the operative granting part of the deed Rama Bibi in the first 
place sells, conveys, and transfers all her rights and mterest in 
these two houses to the purchaser without any reservation. Then 
Phundo Bibi transfers to him her only right in the property, nemely, 
her right to maintenance. And then the two ladles jointly proceed 
e to sell and convey to him all their own existing right, title, and 
interest in, or belonging or appertaining to these two houses, 
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including easements, and declare that from the execution of the 
deed thenceforth the purchaser shall be— 
“the full owner and proprietor of the said houses in our stead, añd shall own, 
possess, and enjoy them in the same way as we have been hitherto doing ” 

Then there follow two very significant provisions, first, that-— 
“as proof of the existing debts ind the necessity of conveying the property 
or purposes aforesaid m Lal, the husband of Chandra Bibi” (she respond- 
ent) has signed as one of the witnesses of the deed,” 
and secondly, that— ae Ny 
“should at any time the sald vendee or his heirs and representatives be de- 
prived of the whole 6r part of thesproperty conveyed by this deed he or they 
would be entitled to recover the money in full or in part, as the case may be, 
from us and rest of our property.” 

That guarantee might not be ef much value, but it contemplated 
a loss which might occur after the death of Rama Bibi. Well, the 
purchase money was paid, the debts were discharged, and Sham 
Lal and the creditors of the male debtors, whose claims were paid, 
signed the deed as witnesses. X 


THus every precaution which apparently occurred to the minds 
of the parties to the instrument or to those of their advisers was taken 
to show on the face of the document that circumstances existed 
which would"empower Rama Bibi to dipose of the absolute interest 
in this property. 

There can be no doubt, therefore, as to the object and intention 
of thé parties to the trahsaction, and as to their view as to the mean- 
ing and effect of the language of the Instrument. They all obviously 
intended that all the interest which the recited circumstances, true 
in themselves, empowered Rama Bibi to alienate should pass to the 
vendee, and it is equally plain that they thought that the effect of 
the instrument was to pass it to him. 

The High Court seem to have attached little importance to some, 
if indeed not all, of the pregnant recitals which have been refeired 
to. They took the two following passages from the granting pait 
of the deed, first : — 


“ J, the said Rama Bibi, do hereby convey, sell, and transfer all my rights 
and interest in the said houses which I inherited fiom my said deceased husband, 


Goshain Kunj Behari Lal.” 

And secondly — 

“ We ..sell all our existing rights, title, and interests += ” 

As together with the declaration that the vendee— 
“ will be the full owner and proprietor of the sald houses in our stead, and 
shallsown, possess, and enjoy them in the sume way as we have been hitherto 
doling.” 
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They then proceed to say— 

" These recitals ” (as thay erroneausly style them) show that the widow was 
selling such rights as she had as widow, that is to say, her life estate.” 

With all respect to the learned Judges of the High Couft, their 
Lordships are quite unable to take that view. They think that 
the High Court fell into the vety errorg which Lord Justice | 
Knight Biuce, in the passage already quoted, stated should 
be guarded against in the construction of deeds between the 
Pople of India. They took the strict literal sense of the words 
in the passages referred to, and ignored the meaning which the par- 
ties to the transaction obviously attached to them. It is not quite 
accurate to describe the interest which a widow normally tekes in 
immoveable property, which her husband inherits and leaves at his 
death, as a “ life estate.” 


In Ch. 2 of Mr. Mayno’s “ Hindu Law,“ 8th Ed., p. 846, he lays 
it down that it is wholly inoorrect so to describe her estate, and that 
it would be just as untrue to speak of the estate of a father under 
the Mitakshara law as one for life. . 

“ Hindu law,” he says, “ knows nothing of estates for life or in teil or in 
feo. It measures estates not by duration but by use, The restrictions upon 
the use of an estate inherited by a woman are similar in kind fo those which 
limit the powers of a male holder but different in degree. The distinctive 
feature of the estate is that at her death it reverts to the heirs of the last 
malo owner.” 

And again at page 870 :— 

“ Tt is not a life estate, because, under certain circumstances, she can give 
an absolute and complete title. Nor is it in any sense an ostate held in trust 
for the reversioners. Within the limits imposed upon her, the female holder 
has the most absolute powers of enjoyment.” 


If the circumstances existed which enabled her to dispose of that 


absolute interest, and she intended to dispose of it, the language of ' 


the instrument does not seem inadequate for the purpose. 


Taking the deed asa whole and endeavouring to reconcile its 
various provisions the one with the other, giving effect as far as 
possible to each, their Lordships find nothing ın its language con- 
straining them to adopt a constiuction which would plainly defeat 
the object and intention of the contracting parties. They think the 
passages relied upon by the High Court may well be construed as 
meaning to refer to the right to, and interest in, the property which 
Rama Bibi, as the widow of her deceased husband, had, in the par- 

eticular ciréumstances of the case, power, for the purpose indicated, 
to sell and dispose of, that is, the absolute interest, and not as merely 
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meaning to refer to the right and interest which a widow normally 
takes in the immoveable property which her husband owned at his 
death and leaves after him. 


Ther Lordships are, therefore, of opinion that “the ‘decree ap- 
pealed from was erroneous and should be reversed, that the decree 


. of the Subordinate J¥dge should be restored with costs throughout, 


and they will humbly advise, His Majesty accordingly. 
The respondent will pay the costs of this appeal. 


° 
Je M. P. Appeal allotoed. 


T. L. Wilson & Co, :—Solicitors for the Appellant. 
The Respondent did not appear. 





PRESENT :—Lord Dunedin, Lord Atkinson, Sir George Farwell and 
Sir Fohn Edge. 
PUTTU LAL AND OTHERS. 
v. 
MUSAMMAT PARBATI KUNWAR AND ANOTHER. 


es 
[ON APPEAL FROM THE Hich COURT OF JUDICATURE FOR THE 
NogTH-WESTERN PROVINCES, ALLAHABAD.] 


Hindu Law—Adoption—Anthority to widow to adopt her brother's son—Vali- 
dity of such an adopiton—Authority of Datiaka Mimansa—Sxbordinate 
Court, duty of. 

An adoption by a Hindu widow of ber brother's son or grandson, in pursu- 
ance of a specific authority given to her in that behalf by her deceased husband, 
is valid, as the adoption by the widow is not an adoption to herself but is an 
adoption to her deceased husband and the test of eligibility of the adopted son 
for adoption in such case must be the test which would have applied, had the 
adoption been made by the husband himself in his lifetime 


The rule of Hindu law that a legal marriago must have been possible 
between the adopter and the mother of the adopted boy refers to their re» 


lationship prior to marriage, 


Fai Singh Pal Singhs, Bijai Pal Singh (1): Sriramulu v, Ramayya (2) 
and Bat Nani v. Chunilal (3) approved. 

Musammat Satias Kuar v. Lachman Singh (4) overruled. 

Dattaka Mimansa is a work which has had a high place in the estimation 
of Hindu lawyers in all parts of India and has become embedded in Hindu 
Iaw, but caution is required in accepting the glosses of Nanda Pandita in the 
Dattaka Mimansa where they deviate from or add to the Smritis. 

(1) 4ipo4) I. L. R..27 All. 417. (a) (18815 I. L. R. 3 Mad. 15. 

(g) (1897) I. L. R. aa Bom. 973. (4) (1875) 7 N. W, P. H. C. K, 1.7. 
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Radha Mokun v. Hardai Bibi; 1), and Bhagwan Singh v. Bhagwan Singh 
(2) followed. 


A Subordinate Court is bound to follow tho decision in law of a Bench 
of the High . ourt’ to which it is subordinate unless the decision ofthe Bench 
has been overruled by a decision of a Full Bench of that Court or unless 
it has been overruled expressly or impliedly on an appeal to His Majesty in 
Council, or unless the law has been altered by the Legislature. . 

Appeal from a judgment and decree of the High Court at 
fMlahabad (December 15, 1909) reversing those of the Court of the 
Subordinate Judge of Mainpwi (May 18, 1908). 


The appellants brought the suit for a declaration that the adop- 
tion of the second respondent by the first was invalid on the grounds 
inte: alia that she had no power to adopt from her deceased husband 
and that she could not legally adopt the second respondent, who was 
her brother’s son. The Subordinate Judge decided both ‘those 
questions in favour of the appellants and decreed the suit. But on 
appeal the High Court came to different conclusions on both those 
points and dismissed the suit with costs. The appellany then 
appealed to His Majesty in Council. 

Lowndes, for the Appellants: The finding of the Subordinate 
Judge that no authority to adopt the second responden? was proved 
to have been given is right. A widow is not allowed to adopt her 
brother’s son: Dattaka Mimansa, Sec. 3, paras. 33 and 34, and 
Sec. 5, para. 16; West and Bubler’s Hindu Law, 3rd Ed., p.1032; 
Strange’s Hindu Law, ath Ed, p. 83; Sir Francis Macnaghten’s 
Oonsiderations on Hindu Law, p. 170; and Musammat Ballas Xuar 
v. Lachman Singh (3). l 

(Lord Atkinson: Can you give some authority to show that the 
boy, who was qualified for adoption during the husband’s lifetime, 
was disqualified after his death ?) 

No, my Lord. 

(Sur John Edge : Is Dattaka Mimansa a binding authority ?) 

It is a binding authority unless it is contradicted. It is usually 
followed in matters of adoption: See further on this point: 
Radha Mohwun v Haidar Bibi (4) and Bhagwan Singh v. 
Bhagwan Singh (5). In Sriramulu v. Ramayya (6),a Hindu 

(1) (1899) L. R- 26 1. A. 113; I L- R. ar All. 460, 

(2) (1899) L. R. 261. A. 153; L L, Ra ar All, 412. 

(3) (875) IN. W.PH CR 117. 


(4) (1899) L. R. 26 I A. 113 (131 & 132). 
(5) (1899) L R. 261. A. 153 (161), 6) (1881) LL, R. 3 Mad. 15 
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adopted during his lifetime his wife’s brother’s son, and con- 
sequently that case cannot be an authority for the present 
case: Bai Nani v. Chunilal (1) ia the only case against the 
contentign, but in that case the authority of DattaRa Mimansa was 
not -considered : Fai Singh Pal Singh ~v. Bijai Pal Singh (a) 
is followed in this cage, and oannot, therefore, be considered as an 
“authority. 


The prohibition ia question is based on the principle that the 
father of the adopted son must be a person who might lawfully have 
been the husband of the adoptive mother, in other words under 
#iyoga the father of the adopted son must be capable of begetung 
the boy on the adoptive mother. Reference was also made to Rajah 
Vellanki Venkata Krishna Row v. Venkata Lama Lakshmi Narsayya 
(3); Lhe Collector of Alasulipatam v. Cavuly Vencata Narratnapah 
(4); Mayne’s Hindu Law, 7th, Ed., pp. 84, 176,177, 819 & 820; 
Sir W. Macnaghten’s Hindu Law, Vol.1, p. 67; and Dayabhaga, 
Ch. II, Seo. I, para. 2. 


De Gruythe , K.C., and Dude, for the Respondent. 


(Lord Dunedin said that their Lordships did not want to hear 
counsel on the question of autholity). 


The law is that an adoption by a widow is made to her deceased 
husband and not to herself. She 1s merely an instrument or agent of 
her deceased husband :  Mayne’s Hindu Law, 7th Ed., pp. 142 & 144. - 
The deceased husband could have made the adoption, and he 
gave his widow authority to adopt this particular boy. This author- 
ity must be strictly pursued. But it is said that the doctrine of 
niyoga must be applied and that the widow cannot adopt the boy. 
The doctrine of siyoga is obsolete and should not be applied. 
Moreover, the fiction that the adoptive father must be capable 
of marrying the mother of the adoptive son 15 based on texts, 
but there ig no text to support the contended fiction that the 
adoptive mother must be capable of mariying the adopled son’s 
father. Again, Dattaka Mimansa does not allow a widow to adopt 
at alland for this reason it should not be followed on this point, 
Sec. 2, para. 33, thereof prohibits the adoption in question in terms, 
but ‘ sister's son,’ there cannot possibly include ‘ brother's son,’ whose 
position is specially considered in the preceding para. 28. The 
cases in IL L. R. 27 All. 417, 1. L. R.3 Mad. 15 and I, L. R. 22 
Bom, 973 are direct authorities in support of the present adoption. 

O) (1897) I L R 23 Bom 973. (2) C904) I L. R. 37 All, ary, 

(3) 1876) L R 4LA n (4) (1860) & AL. L A, goo, 
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The case in 7 N. W. P. H. C. R. 117 does not discuss the question. 
Reference was also made to Sri Balusu Gurulingaswami v. Sri 
Balusu Ramalakshmamma (1); Bhagwan Singh v. Bhagwan Singh 
(2); Debi MangalPrasad Singh v. Mahadeo Prasad Singh (3) Sros- 
mully Uma Deyi v. Gokoolanund Das Mahapatra (4); The Collector 
of Madura v. Mootoo Ramalinga Sathupattiy (5) | Dattaka Mimansa, 
section 2, paras. 19-21, 27-33, and sec. 5, para, 16; Dattaka Chan- 
drika, section 2, para. 8; Mayne’s Hindu Law, 7th Ed., p. 8r ; Jolly’s 
Hindu Law, 163-4; and Mandalik’s Hindu Law, 479-483. 

Lowndes replied referring to Dattaka Mimansa, sec. 2, para. 57. 

The judgment of their Lordships was delivered by 


Sir John Edge —tThis is an appeal by the plaintiffs from a 
decree of the High Court of Judicature at Allahabad, dated the r5th 
December 1909, which reversed a decree of the Subordinate Judge 
of Mainpuri, and dismissed the suit with costs. 

The plaintifs brought their suit in th: Cout of the Subordinate 
Judge of Mainpuri on the 15th June 1997 to have it declared that 
Jwala Paishad, who is defendant and one of the respondents, was 
not the adopted son of one Tiwari Gandhaip Singh, deceased, who 
had been the husband of Musammat Parbati Kunwar, who is the 
other defendant and respondent. The adoption which is impugned 
was made by Musammat Parbati Kunwar in Maroh 1899 to her 
deceased husband, Tiwari Gandharp Singh, who had di.d on the 
gth November 1898 without issue sur viving “him, and had been a 
Brahman. Jwala Parshad was the son of a brother of Musammat 
Parbati Kunwar. The plaintiffs, who claimed as reversion.rs, denied 
that Jwala Parshad had been in fact adopted, and alleged that Tiwari 
Gandharp Singh had not given to Musammat Parbati Kunwar 
< authority to adopt Jwala Parshad to him, and further alleged that 
Jwala Paishad, being a son of a brother of Musammat Parbati 
Kunwar, was in law ineligible for adoption by her as a son :o her 
deceased husband. 


The Subordinate Judge framed six issues; two only of the issues 
are now of importance. It was concurrently found by the Courts 
below that the adoption was in fact made. The two issues which 

(1) (1899) L. R. 261, A. 113, L L. R. at Al. 460. 
(2) (1899) L. R. 26 1. A, 153, I. L R. ar All, 412. 
(3) fey L. R 391. A121; 1, L. R 34 All. 334;15 C. L J. 344. 
(4) (1878; L,R 5 L A. 40, L L. R. 3 Cale, 587. 
(5) (1868) 13 Al, E. A. 397 (437). 
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have to be decided in this appeal are as framed by the Subordinate 
Judge :— 

“(4) Did Gandharp Singh give permission to hisewife to adopt Jwala 
Parshad’e” 

(6) Is the eis kaka inasmuch as the boy Is the son of the adoptive 
mother’s brother *” 

The authority to adopt Jwala Patshad was alleged to have been 
given to Musammat Parbati Kunwar by an oral will of ber husbagd, 
Tiwan Gandhbarp Singh, a few days before his death. The Subor- 
dinate Judge held that the evidence that the authouity to adopt Jwala 
Parshad had been given was untrustworthy, and found that no 
authority to adopt Jwala ,Parshad was proved to have been 
given. 

The High Court on appeal saw no reason whatever for doubting 
ths trustworthiness of the evidence of the witnesses who had deposed 
to the fact that Tiwarl Gandharp Singh had given permission to 
his wife to adopt Jwala Parshad as a son to him, and after a careful 
consideration of the evidence and the surrounding circumstances 
found ag a fact that the permission to adopt Jwala Parshad had been 
given. In their Lordships’ opinion the learned Judges of the High 
Court could have come to no other conclusion unless they bad 
perversely disregaided the evidence and all the piobabilities of the 
case. The direct evidence that the authority to adopt Jwala Parshad ` 

had” been given by “Tiwari Gandharp Singh to his wife was clear, 
and in their Lordships’ opinion was unassailable, and other facts 
showed that it was probable that sich an authority would be given. 


` Tiwari Gandharp Singh was a man well advanced in years; he had 


been thrice married ; he had no surviving issue ; there was no sagotra 
sapında In his family ; he was the last male of the male line; he was 
a man of some considerable estate and position; and he had taken 
Jwala Parshad, when a child of 4 or 5 years of age, to live in his 
house with the object of adopting him as his son, should Jwala 
Parshad prove himself to be a boy worthy of adoption as his son. 
Their Lordships agree with the finding of the High Court that the 
authority to adopt Jwala Parshad had been given. That authority 
was not a general authority to Musammat Parbati Kunwar to adopt 
a son to Tiwari Gandharp Singh, it was a specific authority to her 
to adopt Jwala Parshad as the son to her husband. 

There remains to be considered the question of law raised by 
thé sixth issue which had been framed by the Subordinate Judge. 
The Court of the Subordinate Judge of Mainpwii ıs a Court which 
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is subordinate to the High Court at Allahabad, and, the Subordinate P.C. 

Judge of Mainpuri is bound to follow the decision in law of a Bench e 1915 

of the High Court to which he is subordinate unless the decision Seat 
utu 


of the Bench has Been overruled by a decision of a full Banch of v: 

that Court or unless it has been overruled expressly or impliedly on Parbad Kunwar. 
an appeal to His Mijesty In Council, er unlesaf the law has been Sir Fokn Edge, 
altered by a subsequent Act of the legislature. As the Subordinate kadi 
Judge was well aware it had been decided five years before this 
sul was instituted by a Bench of the High Court at Allahabad, com- 
posed of Sir Jobn Stanley, the then Chief Justice, and Mr. Justico 
Banerji, in Jai Singh Pul Singh and others yv. Bifai Pal Singh and 
another (1), that an adoption by a Hindu widow, in virtue of an 
authority to adopt given to hər by ker deceased husband, of her 
brother’s grandson or Bon is not, according to Hindu law an invalid 
adoption, as the adoption by the widow is not an adoption to herself 
but i3 an adoption to her deceased husband, and that the test of 
eligibility of the adopted son for adoption in such case must be the 
test which would have applied had the adoption bsen made by the 
husbarid himself in his lifetime. : 


The Subordinate Judge of Mainopuri, Chhajju Mal, professing 
disapproval of that decision of ‘the High Courte which he 
was bound to follow, cntered upon a consideration of Sanskrit 
texts bearing more or less upon the subject, and decided that 
as Musammat Parbati Kunwar could not havea married her brother, 
the father of Jwala Parshad, the adoption of Jwala Parshad 
was invalid, It is difficult to follow the arguments of the Subor- 
dinate Judge, but he does not appear to have kept clearly before 
his mind that the question in this case was whether a Hindu widow, 
acting on her husband’s authority, could validly adopt as a son to š 
him the sən of her brother, and was not the question as to whether 
a Hindu female could validly adopt to heiself a son of her brother. 
On appeal, Sir John Stanley C. J. and Banerji J. applicd the 
decision in Fai Singh Pal Singh v. Bijai Pal Singh (1), which had 
not been overruled, and accordingly decided that the adoption of 
Jwala Parsbad was a valid adoption, and by their decree dismissed 
the suit with costs. From that decree of the High Court this appeal 
has been brought. 


The foundation of the decision of the Subordinate Judge on this 
question of Hindu law is the Commentary of Nanda Pandita, which 
a is Known as the “Dattaka Mimansa.” “The “ Dattaka Mimansa ” 


(1) (1904) I. L. R. a7 All 417. 
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is undoubtedly a bigh authority on the law of Hindu adoption and 
is treated with respect. The authority of the “ Datiaka Mimansa ” 
was considered by this Board in Radhs Mohun v. Hardai Bibi(1) 
and ing Bhagwan Singh v..Bhagwan Singh (2),*and the view of 
this Board was that the “ Dattaka Mimansa ” is a work which has 
had a high place in te estimation of Hindu lawyers in all parts of 
India and has become embedded in Hindu law, but that caution 
is required in accepting the glosses of Nanda Pandila in the 
“Dattaka Mimansa ” where thy deviate from or add to Me 
Smritis. It was pointed out by Banerji J, in Jai Singh Pal Singh 
v. Bijat Pal Sin¥h (3), on this question as to whether a widow can 
lawfully adopt to her deceased husband a son of her own brother, 
that Nanda Pandita in the “ Dattaka Mimansa” extended to adoption 
by females the rule of Hindu law that no one can be adopted as a 
son whose mother the adopter could not have legally married, an 
extension by Nanda Pandita which is not based upon the authority 
of any of the Smritis or Institutes of Sages. 


As, Banerji J. further pointed out in the same case the extension 
of the rule by Nanda Pandita is not supported by any text of the 
“ Dattaka Chandrika,” or by any of the texts of the Sages Sannaka 
and Sakala fom which most of the rules of the “ Dattaka Mimansa ” 
were deduced. It has not been shown to their Lordships that the 
extension by Nanda Pandita to which they are referring has been 
accepted as the law ip India, at least, so far as adoptions by widows 
to their deceased husbands are concerned. It is true that in the 
case ot Musammul Baltas Kuur v. Lachman Singh 4) Pearson and 
Spankle JJ. said :— 

“No sufficient reason is shown why the doctrine of Nanda Pandita that a 
“woman may not affiliate a brother's son should not be accepted as correct, 
“and why it should not apply to the case of a woman adopting a son with the 
“ sanction and on behalf of her husband, Indeed, it does not appear that the 
“ Hindu law contemplates or provides for the adoption by a widow of a son 
“in her own right,” 


It was not necessary for these learned Judges to express any 
opinion on the subject, nor is it clear how the case came on appeal 
to the High Court, as the two Courts below had concurrently found 
that it was not proved that the husband had given his wife authority 
to adopt a son. 

It is quite clear that Tiwari Gandharp Singh could, in his lifetime, 
have legally adopted Jwala Parshad, the son of his wife’s brother, 

(1) (1899) L. R. 26 I, A. 113 (2) (1899) L. R. 26 I, A. 153, 
(3) (1904) I. L. R 27 All. 417 (433). (4) (1875)7 N.W. P. H.C R. 117. 


a 
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and had he done so the adoption would have been a valid adoption, 
and their Lordships fail to see any reason why Jwala Parshad, who 
was legally eligible for adoption by Gandharp Singh, should have 
become ineligible by reason of the death of Gandharp Singh. It 
must be remembered that the adoption was not, by ‘the widow in 
her own right and to herself; the adoption das to her deceased 
husband and under the authority which he had given to her. In 
Sriramuln v. Ramayya (1), the adoption of a son of a wife’s brother 
was held to be a valid adoption, and it was rightly pointed out that 
the 1ule of Hindu law that a legal marriage must haye been possible 
between the adopter and the mother of the adopted boy refers to 
thei relationship prior to marriage. In Bai Nani v. Chunilal (2), 
it was held that the adoption by a Hindu widow of her brother’s son 
was valid. Their Lordships have not thought it necessary to dis- 
cuss the texts and authorities which have been referred to, and are 
relevant to this question, as they have been fully and exhaustively 
considered by Sir John Stanley C. J. and Banerji J., im their 
judgments in Jar Singh Pal Singh v. Bijai Pal Singh (3). , 

This appeal fails, and thei: Lordships will humbly advise His 
Majesty that it should be dismissed. The appellants must pay the 
costs of the appeal. 

Ju ML Pe Appeal dismissed, 

T. L. Wilson & Co. :—Solicitors for the Appellants. 

Barrow Rogers and Nevill :—Solicitors for the Respondents. » 

(1) (1881) I. L, R. 3 Mad. 15. 
(a) 1897) I. L. R. aa Bom. 973. 13) (1904) 1. L. R. 27 All. 417. 
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RAJAB ALI CHOWDHURY 
D. 
HEDAYET ALI CHOWDHURY AND OTHERS.” 
Fraudulent transaction—fraud not carried out—Fictitions and collusive 


suit— Decree—Declasatory maintainability of—Agreenent not to 
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Tho principle that a party to a fraudulent transaction is entitled to rellef 

as against bis fraudulent confederate so long as tho fraud contemplated has 

Appeal from Original Decree No. 127 of 1909, against the decree of Babu 
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not been carried into effect, is not inapplicable merely because the party 
suffers a decree to be passed against him in a fictitious and collusive suit which 
is only a,part of the fraudulent scheme. 


Pethe: permal Chetty v. Muniandy Sergai (1), Fadu Nath v. Rup Lal (a); 
Akhil Pradhan v. Manmatha Nath (3) and Param Singh wa Lalji Mal (4) 
referred to t x 

An agreement between A and B that B would not execute the decree against 
A, is binding on B, and A is entitled to have it declared that the decree is in- 
capable of execution. j 

Param Singh v. Lalji Mal (4) followed. Chensirappa v, Puttappa (5) 
dissented from. ¢ 


Appeal by the Plaintiff. 


Suit for a declaration that a certain decree obtained by defendant 
No. 1 was not binding on bim. 


The material facts and arguments appear from the judgment. 


Babus Dwarka Nath Chakravarty and Dhirendra Lal Kasigir 
for the Appellant. 


Dr. Sarat Chandra Basak and Baby Chandra “Sekhar Sen for 
the Respondents. 
C A Ve 


. 
The judgment of the Court was as follows :— 


The plaintiff and the defendants in the present suit are resi- 
dents of Chittagong, who were carrying on business at Rangoon. 
In 1898 the business of the plaintiff and his brother, defendant 
No 5, failed, and it is alleged that he thereupon under the advice 
of Nur Ali, the predecessor of defendants Nos. 2-4, paid Nur Ali 
a sum of Rs. 50,000 out of his own pocket for the purpose of 
settling with the creditors of the joint business. In 1899 the plaintiff 
and his brother fell out and the latter declined to contribute 
his share of Rs. 50,000 thus paid by the plaintiff. The plaintiff 
admits that he thereupon on the 5th June 1899 atthe instigation of 
Nur Ali executed in favour of Nur Ali a collusive mortgage bond 


“for Rs. 67,000, in which he gave as security the joint ancestral 


propeities of himself and his brother, signing the bond on be- 
half of himself and also on behalf of his brother upon the authority 
of an alleged power-ol-attomney. Being subsequently advised that 
(1) 11908) I. L. R. 35 Cale, 551; 7 C. L. J. 528. 

(2) (1906) I. L. R. 33 Cale. 967; 4 C. la J. 22. 

(3) (1913) 18 C. L. J. 616. (4) (1877) L L. R. 1 All, 403. 

(5) 0887) L I. R. 11 Bom. 708. 

[4 See Barkat-un-nissa v, Fasl Hag (1904) 1. L. R. 26 All, 272—Rep ] 

\ 


VoL. XXIL] . HIGH COURT. 


the power-of-attorney had ceased to be operative after the dissolu- 
tion of the partnership between the plaintiff and his brother and a 
l mortgage deed executed after such dissolution was not binding upon 
his brother, the plaintiff again at the instigation of Nur Ali executed a 
collusive promissory note for Rs. 5,000 in favour of Nur Ali on the 
10th June 1900 on behalf of himself and his brogher. In this docu- 
ment also the plaintiff signed for his brother asthis duly constituted 
agent and his case is that it was intended that Nur Ali should bring 
a {pet sult upon the promissory note and in the event of obtaining a 
decree against both the plaintiff and defendant No. 5, should execute 
the decree against defendant No. 5 alone. A suit avas next to be 
brought upon the mortgage bond and a similar procedure was to be 
adopted in respect of it in execution. The plaintff does not deny 
that his scheme from the outset was to defraud his brother. But all 
did not go smoothly. The plaintiff returned to Chittagong and 
was away from Rangoon for nearly three years. It is alleged that 
during his absence and without any notice to him Nur Alt in 1903 
transferred the promissory note to the first defendant Hedayet Ali. 
Hedayet Ali then sued upon the note and on the 25th November 
1903 obtained a decree against the plaintiff alone. The decree was 
subsequently transferred to Chittagong for execution and on the 
17th August 1907 attachment of the plaintiffs immovealle property 
was made in the Chittagong district. The plaintiff thereupon 
brought the present suit in the Court of the Subordinate Judge of 
Chittagong on the 6th December 1yo7 praying for the following 
reliefs :— 

1, That the decroe in suit No. 86 of 1903 of the Chief Court of 
Lower Burmah on the basis of the said on demand note, which is 
without consideration and ineffectual, be declared to be collusive, 
fraudulent and ineffectual and not binding upon the plaintiff and 
the said decree to be declared null and void and incapable of exe- 
cution against the plaintiff. 

3. That an order be made for whatever other relief the Court thinks 
fit to grant under the circumstances of the case. Separate wiitten 
statements were filed on the one hand by defendant No. 1, Hedayet 
Ali, and on the other by defendants Nos. 3-4, the sons of Nur All, who 
have succeeded to his estate upon his death. The Subordinate Judge 
found in the plaintifi’s favour upon the issues relating to jurisdic- 
tion and limitation and res /wdicata, but he found against the plaintiff 
on erch of the most important issues which run as follows :— 

5, Whether the decree in the suit was obtained by fraud as 
“Alleged in the plaint, 
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6. Whether the defendant No. 1 was a servant benamdar of 
the deceased Nur Ali Chaudhury. 


7. Whether the on demand promisory note on which the decree 
complained against has been based was executéd by the plaintiff 
under misrepresentation and inducement without consideration as 
alleged in the plain . 

8. What relief, if any, can the plaintiff get in the suit. 

The suit having been dismissed, the plaintiff appeals. 


Although the learned Subordinate Judge finds that there was “no 
fraud on the parb of Nur Ali either in the execution of the moit- 
gage deed of the sth June 1899 or in the execution of the on 
demand promissory note of the 1oth June 1yoo or in its subsequent 
transfer to Hedayet Ali or in the matter of the decree of the 25th 
November 1903 obtained in the Chief Court of Lower Burmah, he 
is of opinion that the last finding alone is sufficient for defeating the 
suit now before us. We think however that the plaintiff bas suc- 
ceeded in establishing that he was prevented from making a proper 
defeñce to the suit by the fraudulent assurances received from 
Nur Ali and Hedayet Ali. The learned Subordinate Judge has 
in our opinion refused on inadequate grounds to accept the evi- 
dence of the plaintiff and of his witness D’Costa to the effect that 
Nur Aliin the presence of Hedayet Ali assured’ the plaintiff that 
he would take out a decree against the plaintiff and his brother, 
defendant No. 5, bif execute it against the latter only, and that 
relying upon that assurance the plaintiff went to his home in 
Chittagong and took no further steps to defend the suit, The 
plaintiff admits that one Kala Mia a mutual friend of the parties at- 
tempted to induce Nur Ali to withdraw the suit, that Nur Ali de- 
clined ¢0 do so and that the plaintiff thereupon filed a written 
statement alleging undue influence in the matter of the promissory 
note. This admission is not inconsistent with the plaintiff's allega- 
tion that there was a subsequent airangement between the parties 
by which Nur Ali agreed to proceed in execution against defendant 
No. 5 only. The view that there was some such agreement is 
further supported by an examination of the various transactions 
between the parties. To begin with we must in disagreement 
with the learned Subordinate Judge hold that the mortgage bond 
of 1899 was a fraudulent contrivance for cheating defendant No. 5, 
The partnership between the plaintiff and his brother was dissolved 
on the 318t July 18y8 by mutual consent and a noticeto that effect 
was duly published in the local official Gazette dated the asth ™ 
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February 1899. There is no reason for doubtiag that after the 
disgolution the claim against the plaintiff amounted to Rs. 67,090 as 
set out in the schedule to the mortgage bond. The plaintiff's case 
ig that out of this sum he paid Rs. 50,000 and Nur Ali paid 
Rs. 2,509 but -that the bond was a wholly ‘collusive affair. It ‘is 
contended by the defendant that ths whole of T sum of Rs. 67,009 
was paid by Nur Ali out of his own pocket. Upon the face of it, 
this allegation is untrue, for it appears from the bond that 2 sum of 
Rg. 8,009 was not paid by Nur Ali at all, while the plaintiff asserts 
without contradiction that a ohegue for the sum of Rs. 6,500 issued 
by Nur Ali in plaintiff’s favour was subsequently, dishonoured. It 
further appears that at the time when Nur Ali is said to have been 
making these acvances to the plaintiff at an interest of 12 per cent’ 
per annum he was himself borrowing money at much higher interést 
and that his liabilities were then certainly not less than Rs. 2,00,000. 
In our opinion he was not ina position to lend so large a sum as 
Rs. 67,000 to the plaintiff. It is noticeable that defendants Nos 2 to 4 
do not come forward to depose, nor do they attempt to show 
either by their account-books or by calling any attesting witnesses 
that any consideration passed. On’ the other hand the plaintiff's 
witness Klusemann states on oath that on the same day that the bond 
was executed Nur All gave the plaintiff an acknowledyment in the 
shape of the letter, Ex. 13, of the payment of Rs. 50,000 by plaintiff, 
The learned Subordinate Judge has declined to believe Klusemann 
and ordinarily we should in appeal be loth to interfere wuh his 
finding ona question of the credibility of a witness but in the 
present case this witness as well as the witness D'Costa was examin- 
ed on commission and we in appeal are in as good a position as 
the learned trial Judge to judge of his veracity, We think that 
having regard to the witness’s present position in life and all the 
circumstances of the case his story as to the character of the bond 
is substantially true. It is to be noticed that no one denies that 
the signature on the letter purporting to be that of Nur Ali 
was his. é 7 
The plaintiff charged his brother’s properties when he had no 
authority to do so. His object was to realise from his brother ‘a 
part of the Rs. 50,009 he had paid to Nur Ali. The mortgage deed 
was clearly a fraudulent transaction The sams remark applies 
to the promissory note executed in the following year. The defend- 
ants allege that Nur Ali lent Rs. 5,000 on this note to enable plain- 
tiff to pay a creditor named Verappa Ohetty, But Nur Alı was then 
in no better financial position and the plaintiff’s story that the pro- 
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misgory note was executed for the purpose of bringing a test case, to 
be followed up in the event of success by the larger suit upon the 
mortgage bond is true. ` 

The plaintiffs case on this point is supported? by his witness, 
Abdul Gani. On the other side we have no evidence whatsoever 
to prove passing of cQnsideratien. Nur Ali’s account-books would 
‘have been very valuable evidence in behalf of the defence. More- 
over, if the schedule to the mortgage bond is to be believed Verappa 
Chetty, though a former creditor, was not one of the creditors if 
June 1899. It appeais from Ex. 11 that the plaintiff owed 
Rs, 15,000 to M. T. T. V. Verappah Chetty, which was secured by a 
mortgage of eleven boats ; the plaintiff swears that the debt was 
satisfied by making over the beats to the creditors and the bond has 
been produced by the plaintiff in the present case. Did he then 
again become a creditor subsequently ? It ia singular that we have . 
no definite evidence upon this point on either side and we think 
that the ` probabilities are that the alleged consideration for the pro- 
missory note was a fictitious debt. At that time Rajab All had lost 
all credit and itis not likely that a Chetty would advance a loan of 
5,020 Rupees at such atime without any security. We are satis- 
fied that the dgcumant was fraudulent, collusive and without con- 
sideration. The Court below relies upon a statement of the plain- 
üf that he offered to renew the promissory note when he pro- 
posed to Nur Ali to withdraw the suit, but plaintiff has offered an 
explanation which may be accepted. 


The defendants aic in no better position in the matter of the 
assignment of the promissory note by Nur Ali and here again we 
must differ from the Icarned Judge’s finding upon a question of fact, 
Hedayet Ali came to Burmah without any money and worked for 
some years as Nur Ali’s servant till apparently by means of a success 
ful marriage he statted business on his own account. He says he 
paid Nur Ali Rs. 4,500 for the note. For a man of his position 
this was a large sum to lay out on an Obviously bad investment, 
for from the notification in the Barmah Gase//e he must have known 
that Rajab Ali and his biother had dissolved partnership long before 
the execution of the alleged note, and thal so far as defendant No. 5 
was concerned it was extremely doubtful whether he was Hable for 
the debt. The plaintiff is supported by his witnesses Abdul Bari and 
Abdul Rasul who state that Nur All made a ewani transfer to` 
Hedayet Ali, who was then a fellow-employee in Nur Ali’s service. 
On the other hand Hedayet Ali’s brother Ahmed Mian and witness 
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Sayanutulla depose to a cash payment of Rs. 4,500 to Nur Ah and Civit. 
Hedayet All. But the latter witness is on hostile terms to the plain- F 1918. 
tiff and the balance of evidence is decidedly in the plaintifs favour. Rajab Ah 
We have to observe again that the defendants have declined go pro- * 
duce any account-books to show the payment or receipt of the Hedayet Ali. 


` alleged consideration. The result is that in oof opinion the assign- 
ment was fraudulent and part of the general scheme to defraud 
defendant No, 5. 


z Finally we come to the proceedings in the suit ın Rangoon. The 
bond was executed on the roth June 1900. The gut was instituted 
on the gth June 1903 when Rajab Ali was absent at Chittagong. 
Rajab Ali filed his written statement on the 6th July 1903 and Faiz 
Ali filed hts on some date in the same Month not disclosed in the 
evidence. The plaintiff's case is that shortly before he filed his 
written statement Kala Mian made an uusuccessful attempt to get 
Nur Alı to withdraw the suit, that a few days after that he met 
Nur Alı ın Court and was advised by Nur Ali pot to contest the 
suit ; that not satisfied with this assurance he on the Irth August 
1903 applied for a commission to examine witnesses ; that that night 
or the following night Nur Ali and Hedayet Ali came to his house 
and assured him that the suit was for his benefit andeadvised him 
to leave by the next day's steamer and that he accordingly did so. 
It 18 alleged that the witness D’Costa whose father had been in 
plaintiff's service and his mother were presegt at this convergation. 
We think this story is substantially true. It is argued that the 
plaintiff had full knowledge of the suit and that, as he failed to 
defend it, he alone must be responsible. But the question 19 
whether the plaintiff was deceived by any promise made by Nur Ali, 
and in our opinion the reply must be in the affirmative. The plain- 
tiff was induced into the belief that Nur Ali would obtain the deoree 
against the plaintiff and defendant No. 5, but would execute it 
against the defendant No. 5 alone. It appears that on the 25th 
November 1903 the Court after examining the defendant No. 5 
recorded the following order :— Mi. Burjorji after examining 
the said defendant says that he cannot carry the case further against 
him. There is therefore no sufficient evidence on the record to 
prove what ıs required namely the authority of the second defend- 
ant to his brother the first defendent to borrow the money sued 
for. The power-of-attorney, which the first defendant held from the 
second defendant was for the purposes of the partnership, and this 

æ was dissolved in July 1898, two years before the promissory note 
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i 
in question was signed. The suit must be dismissed as against the 


second defendant with costs. There will be a decree against the ` 


first defendant who admits execution of the promissory note, but 
has not Appeared or offered any evidence on the other issues, the 
buiden of proving i lay upon him.” 
., it may be that It 

to give a decree against the defendant No. 5, but that does not 
affect the question whether there was fraud upon the plaintiff, jf 
the plaintiff was in fact induced by Nur Ali not to defend the suit 
upon the assurance, that the decree would be passed -jointly against 
the two defendants, but would be executed against the plaintiff’s 
brother alone. 


The result is that we are satisfied that the mortgage bond and 


the promissory note were executed with the intention of defrauding 
the defendant No. 5 Fals Ali ; that Nur Ali thereafter turned against 


.. his confederate and with the Intention of defrauding him assigned 


the promissory note to Hedayet Ali, and fraudulently caused an 
ta pute decree to be obtained thereupon. We understand that a 
suit has been instituted upon the mortgage bond for Rs. 67,000. 
The question | whether the bond is a real or fictitious trangacton 
does not directly arise in the present case. It arises incidentally 
and we desire to make it clear that our finding so far as that bond 
is concerned is based solely on the evidence before us and is 
necessarily incidental. ° 


The decree being a fraudulent one, the question 18, has the 
plaintiff any remedy? Is the plaintiff debarred from relief, be- 
cause he was a party to a scheme for defrauding his brother, 
although as a matter of fact the brother was not defrauded. 

Now it is well established that where the contemplated fraud 
has not been effected, a partytoa fraudulent transaction does not 
lose his right to be relieved from the effect of such a transaction. 
It ig unnecessary to discuss the authorities upon the point, as the 
question has been finally set at reat by the Judicial Committee in 
the case of Petherpermel Chetty v. Mamandy Servat (1). In that 
case a benami deed of sale was executed in order to defeat the 
claim of an equitable mortgagee, but his claim was not defeated 
and the Judictal Committee observed :—“ The plaintiff in suing 
to recover possession of his property, is not carrying out the Illegal 
transaction but is seeking to put everyone as far as possible in the 
same position as they were before that transaction was determined 


(1) (1908) I. L R. 35 Cale. 551 76. L, J. 528. 


not Nur Ali’s fault that the Court declined 


~ 
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upon, It isthe defendant who 18 relying upon the fraud and is 
seeking to make a title to the lands through and by means of it. 
And despite his anxiety to effect great moral ends, he cannot be 
permitted to do this, And, further, the purpose of the fraud ‘having 
not only not been effected, but absolutely defeated, there is nothing 
to prevent the plaintiff from repudidting the” entire transaction 
revoking all authority of his confederate to carry out the fraudulent 
scheme, and recovering possession of his property. The decision 
of the Court of Appeal in Taylor v. Bowers (1) and the authorities 
upon which that decision is based clearly establish this: Symes v. 
Hughes (2) and Jn re Great Berlin Steamboat Co. (3) are to the 
same effect. And the authority of these decisions as applied to a case 
like the present, is not in their Lordships’ opinion, shaken by the 
observations of Fry L. J. in Xearly v. Thomson (4), 


It is contended, however, on behalf of the respondent that the 
transaction in that case rested merely upon the conveyance and 
that the principle enunciated in that case is inapplicable where, as 
in the present case, the original relations of the parties had merged 
In a decree of the Court. Itis urged that a party to a collusive 
decree is bound by it, and reliance is placed upon the cases of 
Chenvirappa v. Puitappa (5); Ahmedbhoy v. Pulleebhoy (6) 
(quoting Prudham v. Phillips (7) ; Venkataramanna v. Viramma (8) 
Rangammal v. Venkilachari (9) and Varidarajulu v. Srintvasuln 
(10). In the last two cases, the fraud had been partially carried cut ; 
and those cases therefore need not be considered. In the first 
three however the fraud contemplated does not appear to have been 
effected. 


On the other hand, the Allahabad High Court in Puram Singh 

v. Lalji Ma. (11), held that, the plaintiff in that case was entitled to 
recover possession of properties in respect of which he had executed 

a fictitious deed of conditional sale, in order to protect the property 

. from the claims of his son and had suffered judgment to go by 
default in a suit for foreclosure upon the deed, on the defendant un- 
dertaking that the decree would not be executed, and if executed the 
property would be restored to him. The learned Judges were of 


(1) (1876) L. R11 Q.B D. 291. (2) (1870) L, R. 9 Eq. 475. 
(3) (1884) L. R 26 Ch. D 616 (4) (1890) LR 24 Q. B.D 742. 
(5) (1887) I. L, R 11 Bom, 708. (6) (1882) I. L. R. 6 Bom. 703 (711), 
(7) (1775) 2 Ambler 763 (8) (1886) I. L. R. 10 Mad 17. 
æ (9) (1895). L.R 18 Mad. 378. (10) (1897) I. L. R 20 Mad. 333. 
(11) (1877) L L, R 1 All. 403. 
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opinion that the plaintiff was not estopped by the decree, and that 
even if it were held that the plaintiff was bound by the decree, he was 
entitled to insist upon the agreement and on the strength of it to recover 


‘possession from the defendant. The case was nof followed by the 


Bombay High Court in Chesvjrappa v. Puftappa (1). But the Bombay 
case, as well as oe of the Madras cases cited above were considered 
by this Court in the case of Jadu Nath Poddar v. Rup Lal Poddar 
(2), and the learned Judges decline to follow those cases, if they laid 
down anything inconsistent with the decisions of this Court. *In 
the case of Fada Nath Poddar (a) there was no decree passed upon 
the conveyance, and the question of the effect of a collusive decree 
upon one of the parties to it does not appear to have been consi- 
dered in that cage. In a later case however Akhil Prodhan v. 
Hanumatha Nalh (3) the Court relieved the plaintiff from the effect 
of a collusive ex parie decree. The facts of that case are given in 
the head-note, and are as follows :—‘ In 1898 a tenant executed a 
fictitious conveyance of his land in favour of A, with a view to 
protegt himself from invasion of his rights by his landlord. In 
1899 he, to protect himself from A, who proved unfaithful, induced 
his landlord to institute -a fictitious suit for rent. That sut was 
decreed onethe yth November 1899. The landlords took out exe- 
cution of that decree. A thereupon preferred a claim which was 
disallowed on the zoth January 1900. The decree waa subse- 
quently executed, and at the sale which followed the landlord pur- 
chased the holding on the gth March, and possession was deli- 
vered on the 5th June 1900. On the roth April 1900 A sued th: 
tenant and the landlord for declaration of his title on the basis of 
his conveyance: but on the 23rd July 1900, this suit was withdrawn. 
In 1906 the landlord turned against the tenant and with the help 
of the police took away by force the crops raised by him. On the 
15th March 1907, the tenant commenced the present suit for de. 
claration that the entire proceedings in the rent-suit of 1899 were 
fictitious and that the landlords did not acquire any title onthe 
basis of their purchase at the execution sale. The plaintiff also 
alleged that the landlords defendants agreed to execute a release 
and in the prayer clause of the plaint he asked for a decree for 
execution of such release by ths landlords.” 

It was held that “as the conveyance in favour of A wasa ficti- 
tious document, A had no real title to the Property and was not de- 

(2) (1887) I. LL R. 11 Bom, 708 

(a) (1906) I. L. R. 33 Calc, 967; 4C. L. J, 929. 

(3) (1913) 18 C, L, J. 616. 
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frauded ; that the case thus falls within the principle of the decision 
of this Court in Fadu Nath Poddar v. Rup Lal Poddar (1); and of 
the Judiclal Committee in Petherpermal Chetty v. Muniandy Servai 
(2), namely, that to enable a fraudulent confederate to retain pro- 
perty transferred to him in order to effect a fraug, the contemplated 
fraud must be effected when and when along does the fraudulent 


grantor or giver lose the right to claim the aid of the law to recover ° 


the property he has parted with. The plaintiff is consequently 
nêt disentitled to protection in a Court of equity.” It was declared 
that the rent suit and all proceedings based thereon were fictitious 
and had not affected the plaintiff’s title, and the pldintiff’s possession 
was confirmed. 


The two cases referred to in thé judgment, viz, fade Nath 
Poddar vy. Rup Lat Poddar (1) and Petherpermul Chetty v. Mu- 
niandy Servai (2) were both cases in which the plaintiff sought to ba 
relleved from the effect of a fraudulent conveyance, and not cases 
where a decree of Court had been passed upon it. Apparently 
therefore in the opinion of the learned Judges in the case of, Akhil 
Prodhan v. Manmatha Nath (3), the question whether a patty to a 
fraudulent transaction is entitled to protection in a Court of equity 
depends upon whether the fraud has been carried out, irrespective 
of the question whether a collusive decree has been passed between 
the parties. The learned Judges in dealing with the contention, 
whether section 317 of the Civil Procedure Code barred the sult, 
which was overruled by them on the ground that a fictitlous decree 
was -passed in a fictitious suit, and that the sale held in execution 
of that deciee was equally fictitious, referred to the observations 
of Lord Brougham in Bandon v. Becher (4) :—" A sentence is a 
judicial determination of a cause agitated between real parties, upon 
which a real Interest has been settled. In order to make a sentence 
there must be a real interest, a real agreement, a real progecution, 
a real defence, a real decision. Of all these qualities, not one 
takes place in the case of a fraudulent and collusive suit, there is 
no Judge, buta person invested with the ensigns of a judicial office, 
is misemployed in listening to a fictitious cause proposed to him, 
there is no party litigating, there is no party defendant, no real 
interest brought into question”. It is true that these observations 
were made in a case where the person who impugned the decree 
was not a party to it, But he was a tenant in remainder and was 


(1) (1906) I. L. R,’33 Cale 967, (2) (1908) I. L. R. 35 Cale. 551, 
(3) (191g) 18 C. L. J, 616 (4) (1835) 3 Cl. & F. 479. 
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treated in argument in that case as having been represented by the 
parties to the former suit, and the observations were relied upon in 
the case of Akhil Pradhan 0) as showing the nature of a fictitious 
and collusive suit, ° 


We agree with the decisions in the cases of Akhil Prodhan v. 
Maunimaiha Nath A, and Peram Singh v. Lalji Mal (3). We 
think that the principle that a party to a fraudulent transaction is 
entitled to relief in a Court of equity as against his fraudulent confe- 
derate so long ag the fraud contemplated bas not been carried info 
effect, is not inapplicable merely because the party suffers a decree 
to be passed against him in a fictitious and collusive suit which is 
only a part of the fraudulent scheme. 


But even if the decree Cannot be impugned by the plaintiff, we 
think that having regard to the agreement that it would not be en- 
forced against the plaintiff, the latter is entitled torellef. The 
Bombay High Court in the case of Cheavirappa v. Pultappa (3) 18 
of opinion that such an agreement should be pleaded in the first 
suit and cannot be made the basis or support of a separate subse- 
quent sutt by the defendant in the earller case. But we agree with 
the view taken by the Allahabad Court that the agreement bound 
the plaintiff im the first suit not to execute his decree, and that the 
question whether it barred execution could not have been deter- 
mined in that former suit, and therefore the then defendant (the 
present plaintiff) 1s ngt estopped by the decree, and is entitled to 
have it declared that the decree is incapable of execution. 


There is no prayer for injunction but we can grant that relief 
under the prayer for general relief, if it were necessary to grant 
rellef by way of injunction. We are of opinion, however, that it is 
unnecessary to do so, and it would be sufficient to declare having 
regard to the agreement not to execule the decree, that It cannot 
be executed, a declaration expressly prayed for by the plaintiff. 


It is true that a Court of justice will not interpose actively in 
favour of a party who is parficeps crimints to an illegal or fraudulent 
transaction but will leave him to the consequences of his own 
iniquity. But here it is the defendant who by applying for execu- 
ting the fictitious decree, sought the assistance of the Court 
actively in his favour, and the plaintiff thereupon sought the assist- 
ance of the Court to prevent the decree being put into execution, 


(1) (1913) 18 C. L J. 616. (a) (1877) 1. LR. 1 All. 404. 
(3) (1887) I. L. R. 11 Bom. 708. 
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The result is that the decree of the Court below is set aside and 
the es parke decree dated the 25th November 1993, obtalned by the 
defendant, is declared incapable of execution. But having regard 
to the circumstances of the case, each party will bear its owẹ costs 
in both Courts, | 

s 


A. T.M. Appeal allowed. 





o Before Sir Asutosh Mookerjee, Knight, Fudge, ani Mr. 
Fustion Roe, 


KESHARI CHAND SURANA’ aiD OTHERS 
, v. 
ASHARAM MAHATO.+ 
Shakjog hundi—Admissibdity in evidence—Bond—Stamp Act (II of 1899), 
Secs. 2. (2), (22), 35 (a)—Negotiable Instruments Act (XXVI of 1881), 
Sean 4, 5, 


A shahjog kundi is only payable to the respectable holders and is not 
equivalent toa huadi payable to the bearor. It is not a bill of exchange nor 
a promissory note but a bond within the meaning of the Stamp Act “and 15 
admissible in evidence under section 35 (a) on fulfilment of, the conditions 
mentioned therein. 


. 
Lila Mal v. Keshs Das (1); Vonta v, Sitaram (2); and Fallan v, Asaram 
(3) followed. 


Appeal by the Defendants. 


Suit for recovery of money due on ve shahjog hundis, the 
English translation of one of them appears in the body of the 
judgment, 

The material facts and arguments appear from the judgment. 

Babu Haradhone Chatterjee for the Appellant. 


Babus Manmaths Nath Mookerjee and Salindra Nath 
Afookerjee (for Babu Salis Chunder Sex) for the Respondent. 
The judgment of the Court was delivered by 


Mookerjoe J.—This is an appeal by the defendants in a 
sult for recovery of money due on five instruments described in 
these proceedings as hundis. The substantial question in contro- 
versy between the parties is, whether these instruments have been 

* Appeal from Appellate Decree No. 3874 of 1913, agalnst the decree of 
S. E. Stinton, Esq, District Judge of Cachar, dated the r7th August, 1912, 
affirming that of Babu Kailas Chandra Sen, Subordinate Judge of Cachar, dated 
the goth March, 1912, 

@ (1) (is04) I. L. R 26 All. 493. (2) (1goq) L. L R. 29 Bom, 82. 
(3) (1914) 22C, L. J. 22. 
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Civil. properly admitted in evidence under section 35 (a) of the Indian 
1915. > ‘Stamp Act, The documents are engrossed on paper which bears 


Kesbart an impressed stamp of four annas each. They are, each of them, 
X. attested “by a witness, and, the money secured thereby is not pay- 
Nanaram able on order or dergand. The contention of the appellants is that 
Hooherjee, F. „they were not admissible in eviflence evan upon fulfilment of the 


a 


conditions mentioned in section 35(a) of the Indian Stamp Act. 
That section is in these terms No instrument chargeable with duty 
shall be admitted in evidence for any purpose by any person having, 
by law or consent of parties, authority to recelve evidence or shall 
be acted upon, registered or authenticated by any such person or by 
any public officer, unless such instrument is duly stamped. Then 
follows clause (a) providing “that any such instrument, not being 
an instrument chargeable with a duty of one anna (or half an anna) 
only, or a bill of exchange or promissory note, shall, subject to all 
just exceptions, be admitted in evidence on payment of the duty 
with which the same is chargeable, or, in the case of an instrument 
insufficjently stamped, of the amount required to make up such 
duty, together with a penalty of five rupees, or, when ten times 
the amount of the proper duty or deficlent portion thereof 
exceeds five ‘rupees, of a sum equal to ten times such duty or 
, portion, It is consequently plain that unless the instruments before 
us “fall within the description of a bill of exchange or a promissory 
note or an Instrument chargeable witha duty of one anna or half 
an anna only, they were admissible in evidence on payment of duty 
and penalty. There is no controversy that the instruments do not 
fall within any of the classes of documents chargeable with a duty of 
one anna or halfan anna only. The question remains, whether they 
° are bills of exchange or promissory notes ; the answer must depend 
on the terms of the documents. The following is a literal transla- 
tlon of one of them : 


Hundi. 


Stamp -/4/- 








14 Sri Ganeshji helps. 


14 To Bhal Kesri Chand Sugan Chand of the good and 
prosperous place Calculta—by Kesri Chand Sugan Chand of the 
port of Calcutta whose compliments please accept. Further (we 
draw) Hundi here for Rs. 400 in words Four hundred rupees 
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full double of Two hundred rupees the half thereof, in favour 
of Bhai Buldeo Dass Asaramji. Please pay atter 511 five hundred 
and eleven days from Miti Sawan I Sudi 5 ‘Thursday, value in 
Company’s Coin to the respectable holder. Muti Sawan I “Sudi 5 
Sambat 1966 Thursday. || 


(Sig.) ° Keser CHAND SEPANI. 
Witness—MatTuHura Dass KATHARI. 


(On back). 


400/- 


(Torn) Due 15th December 1910 
744 To Kesri Chand Sugan Chand. 


The teim bill of exchange as defined in clause (2) of section 
2 of the Indian Stamp Act, means a bill of exchange as defined by 
the Negotiable Instruments Act, 1881, and includes also a hundi and 
any other document entitling or purporung to entitle any person, 
whether named therein or not, to payment by any other*person of, or 
to draw upon any person for, any sum of money. The expressicn 
bill of exchange is defined in the Negotiable Instruments Act to 
mean an instrument in writing, containing an unconditional order, 
signed by the maker, directing a certain person to pay a certain sum 
of money only to, or to the order of, a certain person or to the 
bearer of the instrument. The instrument set out above does not 
fall within this definition‘of a bill of exchange, for a twofold reason; 
first, because it does not contain an unconditional order for pay ment 
and, secondly, because, a bill of exchange contemplates two persons, 
a drawerand a drawee. Nor does the instrument fall within the 
wider definition given In section (2) clause (2) of the Indian Stamp 
Act, because it is not a document which entitles the person named 
therein to payment by any other person of, or to draw upon any 
person for, any sum of money. Itis also clear that the instrument 
is nota promissory note as defined in clause (22) of section 2 of the 
Indian Stamp Act read with sections 4 and 5 of the Negotlable In- 
stiuments Act. A promissory note is defined there to bean instru- 
ment in writing (not being a bank note or a currency note) containing 
an unconditional undertaking signed by the maker, to pay a certain 
gum of money only to, or to the order of, a certain person or to the 
bearer of the instrument. The document contains a qualified promise 


211 








THE CALCUTTA LAW JOURNAL, [VoL. XXII. 


to pay, which takes it out of the definition: Fisker v, Calvert (1) ; Mori- 
gage Insurunce Oorp v. Commisstoners (2). There is no unconditional 
undertaking to pay in this case, nor is the instrument payable to the 
bearer Because, a skajog hundi, which is the name given to the 
instrument before ut, is only payable to the respectable holders 
and is not equivalent to a hundi payable to the bearer: Davlal- 
ram v. Bulakidas (3); Garesdas Ramnarayim v. Lachminarayan (4) ; 
Thakur Dass v. Futteh Mull (5); Bhuputram v. Hari Prio (6) 5 
Lalla Maly. Kesho Das (7). The document is, in our opinion, ‘a 
bond, although it js called a hundi: Venku v. Siferam (8). This 
is plain from section 2 clause (5) (4) of the Indian Stamp Act, where 
a bond is defined as an instrument, attested by a witness and not 
payable to orde: or bearer, whereby a person obliges himself to pay 
money to another. The view we take of the nature of this instru- 
ment is identical with that adopted by Fletcher J. in the case of 
Fallan Chand v. Asaram (9). i 

The resultis that the decree of the District Judge is affirmed 
and this appeal dismised with costs. 


A. T. a Appeal dismissed. 
(1) (1879) a7 W. R, (Eng. 301. 3 (1888) 21 Q. B. D. 352. 
t3) ase 6Bom, H.C. R. 24. (4) (1894) L. L. R. 18 Bom 570 
(5) (1871) 7 B. L. R 275. (6) (1900) 5 C. W. N. 313, 
(7) (1904) 1. L. R 26 All. 493. (8) ( 904) I L. R. 29 Bom. 8a 


(9) (1912) 22C. L. J aa. 


. . GJERA 
Before Mr. Fustice Holmwood and Mr. Fustice Mullick. 
THE EAST INDIAN RAILWAY COMPANY 
v. 
CHANGAY KHAN AND OTHERS.” 

Second appeal—Remand by a single Fudge of the High Court—Appeal heard by 
a Diwision Bench after remand—Division Bench, power of-—Remand order, 
propriety of, if can be questionsd—Finding of appellate Court not satisfac- 
tory——Soundness of finding of fact, tf a ground of second appeal— Indian 
Railways Act (IK of 1890), Sec. 75, Sch. II, cl. (l)—Parcel delivered toa 
railway administration for cartiage, loss of—Parcel containing articles of 
special salue of over 100 rupees—Articles not declared or insured—Ratlway 
Company, if exempted from liability for the loss of the entire parcel—Silk 
wrought up with orher materials, when comes within the scope of the Act— 
Test, to be applied. 

A second appeal was heard bya Judge of the High Court sitting alone, 
and was remanded to the lower Court for a finding upon an issue, the case 


* Appeal from Appellate Decree No. 1120 of 1912, agalost the decree of 
Moulvie Ibrahim Ahmed, Subordinate Judgo, grd Court, District Patna, dated 
the 15th February, 1912, affirming that of Babu Kall Kumar Sarkar, Munsiff, 
tst Court, at that place. dated the goth November, 1910. 


æ 
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being kept on the file of the High Court. The appeal then came on for final 
hearing before a Division Bench of the High Court. 

Held, that the Division Bench could.declare the remand itself incom- 
petent, and were bound to treat the case as coming before them on appeal 
from the Judge who heard the first appeal. 


Haitunnessa Bibi v, Kailash Chandra {aha (1) fa 


High Court cannot entertain a second appeal upon any question as to tht 
soundness of finding of fact by the lower appellate Court, after there has been 
decision of fact in the two Courts of original and first appellate jurisdiction. 


_ If there Is evidence to be considered the decision of the second Court, 


however unsatisfactory it might be when examined, must stand final. 

Ram Ratan Sukal v. Nandu (2) relied on. 

Plaintiffs sued the East Indian Rallway,Company for the loss of a certain 
parcel consigned to the Company for conveyance from Bombay to Bankipur ; 
and it appeared that “ fancy silk” handkerchiefs of a value exceeding one 


hundred rupees were contained in the parcel and lost with the parcel during 
the transit, and they were not declared and Insured as required by section 75 


of the Indian Railways Act (IK of 1890): 

Held, that the whole case of the plaintiffs must fail, and they could not 
even recover the value of the other goods contained In the parcel which did 
not appear to have come within Schedule I of the Act. 

Pundalik Udaji Yadhav v. The Agent, S. M. Railway, Company (3) 
followed 

In deciding whether a particular article when wrought up with other article 
is to be regarded as silk or not, within the meaning of clause (/) of Schedule 
I of the Indian Railways Act, the proper test to apply Is to ascertain Whether 
there is a sufficlent preponderance of silk in the article. 


The question whether silk in manufactured oc unmanufactured state 
is to be treated as silk within the meaning of the Act is a question of fact; 
and each case must depend upon its own circumstances. 


Lakhmidas Hirachand v. The Great Indian Peninsula Railway Company 
(4) and Saminadha Mudali v The South Indian Railway Company (5) 
followed. 


Brunt v. The Midland Railway Company (6) referred to. 

Appeal by the defendants, the East Indian Railway Company. 

Plaintiffs, Changay Khan and four others, consigned from Bombay 
five packages of miscellaneous articles, to the Great Indian Peninsula 
Railway Company for delivery at Patna, a station on the East Indian 
Railway. Out of the five packages booked one was lost on the 


(D (1905) 16 C. L. J. 259 
(2) (1891) I. L. R. 19 Cale. 249. (3) (1909) I L. R. 33 Bom, 703. 
(4) (1867) 4 Bom. H. C, R. 125. (5) (1883) I. L. R. 6 Mad. 420. 
(6) (1864) 33 L. J. Ex. 187; 9 H. & C. 839. 
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way and was never delivered to the plaintiffs. There was thereafter 
some correspondence between the plaintiffs and the East Indian 
and the Great Indian Peninsula Railway about the lost package, 
and the plaintiffs’ claim for compensation for the loss they had 
sustained was not ulti\nately entertained. Hence plaintiffs brought 
this suit against! the East Indiah Railway Company for conpensation 
for the loss of the parcel consigned for conveyance. 


Defence inter alia was that the plaintiffs had no cause of action 
against the Company, that as the package in™question contained, 
amongst other things, some silk bandke:chiefs, the value of which 
exceeded 100 rupees, the Company was absolved from liability 
in consequence of the plaintiffs’ omission to declare and insure the 
articles as required by section 7§ of the Indian Railways Act, 
and that as the missing package was not made over to the defend- 
ant by the Great Indian Peninsula Railway Company, the latter 
was responsible for the loss. 


The Court of first instance having come to the conclusion that 
the package in question was received by the defendant Company from 
the Great Indian Peninsula Railway Company, and that it was 
discretionary» with the plaintiffs under the Railways Act to sue either 
the contracting Company or the Company for whose negligence the 
logs took place, held the defendant Company liable for the loss of the 
packgge, but the silk handkerchiefs contained therein not having been 
declared and insured, it absolved the Company from liability for 
the loss of the same, and accordingly decreed the suit after deduct- 
ing the price of the handkerchiefs. 


An appeal having been preferred by the defendant Compnay, and 
a cross-appeal by the plaintiffs, the lower appellate Court having 
found that the defendant Company were liable for the loss of the parcel, 
and that the plaintiffs falled to prove that the handkerchiefs were 
not silk handkerchiefs or rather they contained legs silk than cotton, 
affirmed the decision of the first Court. 


Against that decision the defendant Railway Company preferred 
an appeal to the High Court. | 


The appeal came on for hearing before Mr. Justice Teunon on 
the 11th February 1914, and his Lordship having held that the 
findings of the Courts below were not sufficient, that the possibility 
of equality in value had been overlooked, and that the Courts 
appeared to have considered only the aggregate value, and to have 
overlooked the fact that:the handkerchiefs were not of uniform 
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value and presumably therefore not of uniform quality, passed an 
order to the following effect :-— 


“In order therefore to enable me to dispose satisfactorily 
all the questions arising in this appeal it is in my opinion *neces- 
sary to remand the case to the learned Subordinale Judge in order 
to arrive at a'finding ‘on the following “issue, namely :—What is the 


aggregate value of the handkerchiefs in which on the evidence adduced ' 


it may be found that the valu: of silk exceeds the value of the other 
materials. In view of the manner in which the case was dealt with 
ın the Courts below it will be open to the parties, to adduce such 
further evidence on this issue as they may think necessary. 


The finding to be returned to the Cout within three months 
from this date.” 


The learned Subordinate Judge accordingly took evidence 
adduced by both the parties and recorded his finding to the effect 
that “ at any rate there was not more than Rs. 91-12 as. worth of 
silk handkerchiefs in the missing packet.” 


The case then came on for final hearing before Mr. Justice 
Holmwood and Mr. Justice Mullick. 

Mr. S. R. Das, Mr. G. B. Maonair and Babu Ambicapada Chan- 
dhuri for the Appellants. 

Mou lvie Mahammad Mustapha Khan for the Respondents. 


The judgment of the Court was as follows =— e 


This second appeal arises out of a suit brought by the plaintiffs 
against the East Indian Railway Company for the loss of a certain 
parcel consigned to the Company for conveyance from Bombay to 
Bankipur the value of which is stated to be Rs. 516-5-7% pies. 
After a prolonged correspondence about the claim the plaintiffs sub- 
mitted to the defendants a detailed siatement of the goods con- 
tained in the parcels, and it appears from that statement that fancy 
silk handkerchiefs of the value of Rs, 138-3 as, had been lost with 
the parcel. The defendants thereupon denied their liability relying 
on section 75 of the Railways Act (IX of 1890) and Schedule II there- 
to annexed. The Munsiff and the Subordinate Judge in concurrence 
beld that the defendants were not liable for the silk inasmuch as it 
had not been declared or insured. But they held that the plaintiffs 
can recover the value of the other goods contained in the parcel 
which did not appear to have come within Schedule II of the Act. 


The second appeal came before Mr. Justice Teunon sitting alone 
and he was of opinion and rightly in our view that the whole case 
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cvik of the plaintiffs must fail if scheduled goods of the value of over 100 
1915. g rupees were in the parcel, and for this reason, that section 75 of the 


present Act differing in that respect from the former Act says that 
the Railway Administration shall not be respomsible for the loss, 
destruction or detgioration ofthe parcel and not of the articles 
mentioned in the second sohedule. It is therefore clear that if this 
* parcel contained silks in a manufactured or unmanufactured stateand AN 
whether wrought up or not wrought up with orther materials of the 
value of roo rupees the Railway Company are not responsible *for 
anything contained in the parcel; and that was the sole ground 
upon which the Railway Company came betore Mr. Justice Teunon 
in appeal. Mr. Justice Teunon as we have seen decided that point 
in favour of the Railwaye Company, and there we should have 
thought would have been an end of the matter, inasmuch as the 
plaintiffs did uot file any cross-objectionand did not say anything 
about the question of silk, But Mr. Justice Teunon appears 
to have thought that the Company could not recover anything unless 
there really was silk to the value of over 100 rupees in the parcel 
and he therefore remanded the case to the lower Court for a fresh 
finding as to the particular items of silk handkerchiefs and their } 
respective yalues directing that the Subordinate Judge in the first 
7 Court of appeal should come toa finding on the following issue, 
namely, what is the aggregate value of the handkerchiefs in which 
on the evidence adduced it may be found that the value of silk 
exceeds the value of the other materials. 


E.I. R Company 
v 
Changay Khan 


The learned Subordinate Judge on remand expressed himself 
wholly unable on the evidence to decide this issue. But he said 
that he was satisfied with the statement in the plaint that the silk 

° handkerchiefs were worth gr rupees and the other handkerchiefs 
which were not silk were worth 43 rupees and odd and this was a 
sufficient basis for making a new decree. 


It is there that the principal question in this appeal arises. It is 
obvious even if the remand. which was made was 4 competent re- 
mand with which we shall deal presently, the Subordinate Judge 
could not make a new case for the plaintiffs. The finding of fact 
of the first two Courts before remand was at any rate conclusive 
that the plaintiffs had admitted to the Railway Company that they 
bad consigned 138 rupees silk goods forthem to carry; and the 
only* question that was remanded was, what was the proportion of 
silk. in each kind of handkerchief so as to show whether the aggre- 
gate amounted to roo rupees or not. We are of opinion relying 
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on the decision in Atafunnesta Bibi v. Kailash Chandra Saka (1), 
that the remand itself was incompetent andjthat we, dealing with it 
asa Divisional Bench, are bound to treat the case as coming before 
us on appeal from th Subordinate Judge who heard the first appeal. 
Tt is unnecessary to go into the considerations bihich induced the 
late Chief Justice and Mr. Justice Mitra®to hold in a similar case 
that the remand was incompetent. It is clear as a matter of prin- 
ciple that after there has been a decision of fact in the two Courts 
of driginal and first appellate jurisdiction the High Court cannot 
entertain a second appeal upon any question as to, the soundness 
of findings of fact by the lower appellate Court. If there is evidence 
to be considered the decision of the second Court however un- 
satisfactory it might be whea examined, must stand final. These 
are the words of their Lordships of the Judicial Committee in the 
well-known case of Ram Ratan Sukal v. Nandu (2). 


Itwas argued that Mr. Justice Teunon remanded the case on 
finding that the onus had been wrongly placed and that that was a 
point of law. But we find that he does not specifically find that 
there was any misplacing of the onus. He says the Courts below 
while placing upon the plaintiffs the whole burden of proof have pro- 
ceeded, {tappears solely upon the description “ fancy silk ” contained 
in the statement of claim, and he concludes by saying, even it the 
Courts below were right in: throwing the whole burden on the 
plaintiffs, in view of the expression of opinioh to be found in fhe 
cases which we shall presently deal with, the findings at which they 
had arrived is not sufficient; and why ig it not sufficient ? because 
the possibility of equality in value has been overlooked and also the 
details of the value of each silk handkerchief have not been gone 
into. Now these points surely come within the dictum of their 
Lordships of the Judiclal Committee as to the soundness of the 
findings of fact rather than as to the findings of fact themselves, 


The learned Munsiff found as a fact that from the list supplied 
by the plaintiffs to the defendants it appears that the lost box con- 
tained silk} handkerchiefs worth more than 100 rupees That 
prima facie clearly relieved the defendants from any burden. To 
avold their liability to make a declaration and to insuwie the goods 
the plaintiffs stated that the handkerchiefs were not real silk but 
were known as; such in the market, though they sold for no more 
than 5 or 6 pice each, while veal silk handkerchiefs sold at Rs. 12 or 

eRs, 13 a dozen. They did not ask the Court to go into the question 


(1) (1905) 16 C. L. J. 259. (a) (1891) I. L. R. 19 Cale. 249, 
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of whether there were so many at 15 annas and so many at higher 
price so that the aggregate of the real silk would not amount to 
100 rupees. They took the general statement that fancy silk 
meantesham silk. They then produced a witness with samples of 
handkerchiefs whigh they alleged were similar to the lost hand- 
kerchiefs; and upon this evidenco and relying on the case 
of Lathmidas Hira Chand v. The Great Indian Peninsula Rail- 
way Company (1) and on the case of Haminadha Mudali v. The 
South Indian Railway Company (2), they sought to argue that 
such handkerchiefs could not be cousidered as silk within 
the meaning of the Act. The learned Munsiff then said, in decid- 
ing whether 4 particular article when wrought up with other article 
is to be regarded as silk or mot within the meaning of the Railways 
Act the proper test to apply according to these decisions was to 
ascertain whether the value of the silk was more than half of the 
whole article. He then gives his finding, “the evidence placed 
before me is not sufficient to show that the price of the silk contained 
in the handkerchiefs, if any, was less than half that of the whole 
article.” It is argued that if we deal with thls finding on the- strict- 
est mathematical principles it is not the finding that he set himself 
to find namely, that there was more than half of the value in silk in 
the handkerchiefs. But having regard to what he gets out to be the 
necessary finding it is obvious that he intends to find that there isa 
sufficient preponderance of silk in the handkerchiefs to bring them 
within the rulings he cites ; and be fortifies his findings by saying 
that they go by the name of silk in the market and are sold as such ; 
and this brings us to the consideration of the English case on which 
both the cases in India relied. It is the case of Brant v. Ths 
Midland Railway Company (3) where Baron Pollock clearly says, 
that the question whether silk in manufactured or unmanufactured 
state is to be treated as silk within the meaning of the English Act, 
the words in which are precisely similar to those in schedule II of 
the Indian Act, is a question of fact which very properly might be 
left toa jury. When itis lefttoa Judge, the Judge must decide 
where the line should be drawn, that is to say, some test must be 
taken by the Court as to whether the case came within the definition 
or not. The line shifted according to the circumstances ; ‘but the 
question which 6 Judge of fact has to answer is not where to draw 
the line, but whether the particular article before him is within the 
line ; and he found as a fact that in this particular case that was 


' (1) (1867) 4 Bom, H. C. R. tag. (2) (1883) I.L R. 6 Mad, 420 
(3) (1864) 33 L J. Ex 187, 2 H. & C. 889, 
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before him the silk did come within the line. In the judgment by 
another Judge Baron Pigott who also treats ib asa simple question 
of fact it 1s stated that ın that case the ingredients of silk amounted 
to more in propordon and value to any other article. As a,matter 
of fact it was a question of 2 pence in 2 shillings go that it was very 
near the dividing line of half and half., 

We do not and Indeed we cannot bind all Courts to follow the 
exact test which was adopted by the Madras Court in one case and 
bythe Bombay Court in another. Each case must depend upon its 
own circumstances. Where a Court has adopted a fair test and 

_ where upon that test it has found that the article ıs- silk within the 
meaning of the section, that is in our opinion a clear finding of fact 
and the Court cannot go behind itin sgcond appeal. The Subor- 
dinate Judge though he has sald less, has put the matter even more 
strongly. He says the plaintiffs have failed to prove that the hand- 
kerchiefs were not silk handkerchiefs or rather that thay contained 
less silk than cotton. This is sufficient to bring the case within 
the schedule, and we are therefore of opinion that in pieeeond appeal 
we cannot go behind that finding. $ 

Then comes the question whether the decree made in favour of 
the plalntiffs with regard to the other articles can stand. We have 
already indicated that we agree with the view taken by “Mr. Justice 
Teunon that it cannot, and we are fortified in that opinion by the 
clear decision in the case of Pundalih Udaji J aatan v. The AR 
S. M. Railway Company (1). 

The result is that the appeal is decreed and the plaintiffs’ suit 
is dismissed with costs in all Courts. 


ALN. ROC Appeal allowed, 
(1) (1909) I. L. R: 33 Bom, 703. - 


Before Sir Atutosh Mookerjoe; Knight, Fudge. and Mi. Justice Newobould. 


DINA NATH NAG AND OTHERS 
2. : 
SASHI MOHAN DEY TARAFDAR.” 


Homestead land—Land taken to gather and store crops—Person, if raiyat 
—‘ Homestead Bengal Tenancy Act (VIH of 1885), Sec. 182, ny 

of —Bengal Tenancy Act (VIII of 1885), applicability of. 
The defendants were ralyats in respect of lands in the vicinity of the dis- 


* Appeal from Appellate Decree No.-2724 of 1912, against the decree 
of Babu Annoda Kumar Sen, Subordinate Judge of Mymensing, dated the 
gth July, 1919, affirming that of Babu Umes Chunder Sen, Munsiff of Tangail, 
* dated the Sth March, rgia, 
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puted land, They bad taken the land with a view to gather and store crop» 
thereon ralsed on the adjacent lands : 

Held, that the defendants were ralyats also in respect of the disputed land 
and conid be ejected only in accordance with the prowslons of the Bengal 
Tenancy Act. || 

The provisions of the Bengal Tenancy Act are applicable to all lands usod 


for agricultural purposes, and are not restricted to such lands alone as aro 
actually under cultivation. 


Section 102 is applicable only where it ıs established that the land Is wed 
by the raiyat as bi» homeshead land; it 1s not snificient to show that the 
character of the land is such as would justify ite use as homestead. 


The word ‘homestead’ in section 18a of the Bengal Tenancy Act, 18 not use | 
as a goneric term descriptive of a particular kind of land, it denotes land on 
which a rayat has his homestead, that is, land used by him for residential 
purposes. 

Ín order to make section 182 of the Bengal Tenancy Act applicable, itis not 
essontial that the homestead should be in the same village or be held under 
the same landlofd as the holding of the ralyat. í 


Kripa Nath v. Seihh Anu 1) , Protap v, Biseswar (a) ; Golam v, Abdoel (3) 
and Harikar v. Dinu (4) referred to. i 


Appeal by the Defendants. 

Swt for ‘ejectment. ; 
The material tacts and arguments appear from the judgment. 
Bubus Nilmadhub Bose atid JMukunu Nath Koy tor the Appellants. 


Baba Ram Chunder Mosumdur and Dr. Nares Chander Sen 
Gupta for tne Respondent, 

‘The judgment of the Court was delivered by 

Mookerjee J.—Jbis is an appeal by the defendants in an 
acuon in ojectment. ‘The plainuit seeks 10 eject the defendants 
on the ground that they were tenants of the “disputed land and 
that their tenancy has been termumated by service of notice to 
quit under the provisions of the ‘I'ranster ot Property Act. 
Lhe Courts below have decrecd the suit. Upon appeal to this 
Court, the defendants have contended that they are ratyats and 
cannot be ejected except in conformity with the provisions ot 
the Bengal ‘Tenancy Act. ‘Ihis contention 18 based on a two- 
told ground; namely, first, that the disputed land is the 
homestead of the detendants, governed by the provisions of section 
182 of the Bengal Tenancy Act; and secondly, that u the land 18 


(1) (1906) 4 C. L. J. 332. (a) (1904) 9 C. W. N. 416. 
(+) (1893) 13 C. L. J ass. (4) (1911) 14 C. L. J. 170. 
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not their homestead; it is held by them as raiyats and for agricul- 
tural purposes. It may be premised here that the defendants hold 
as raiyats parcels of land in the neighbourhood: those parcels, 
however, lie in a different village and are held by them thder a 
landlord other than the plaintiffs. The previousfhistory of the land 
in dispute has not been veiy successfully investigated. We are 


told that it was used as a homestead by one Ramkanai Seal; but ° 


no Information is available as to whether he was a raiyat or not. In 
1994, he transferred the land to the defendants. Since then, the 
land has been used by the defendants, not as their homestead, but 
only to gather end store the crops raised by them in the neighbouring 
fields. The plaintiff respondent asserts that the holding of Ram Kanai 
Seal was non-transferable and that the Hefendants did not acquire a 
valid title by their purchase ; this may be assumed to be correct for 
the purpose of the present ergument.- The position consequently 
18 that the defendants are tenants in respect of the disputed land, 
as after thelr purchase rent was accepted from them by one of two 
joint landlords ; and the land in suit represents only a half share of 
the entire holding. What, then, is the status of the defendants ? 


The first branch of their contention is that this is homestead 
land governed by the provisions of section 182 of the Bengal Tenancy 
Act. That section is in these terms: “When & ralyat holds his 
homestead otherwise than as part of his holding as a raiyat, the 
incidents of his tenancy of the homestead shall be regulated “by 
local custom or usage, and, subject to local custom or usage, by the 
provisions of this Act applicable to land held by a raiyat.” With 
regard to this section it has been ruled by this Court in 
the cases of Kripa Nath v. Sakh Ann (1); Protap Chandra v. 
Biseswar Pramanick (2); Golam Mowla v. Abdool Sowar (3) and 
Harihar Chatterjee x. Dinu Bera (4) that in order to make section 
182 applicable, it is not essential thatthe homestead should be in 
the same village or be held under the same landlord as the holding 
of the raiyat. This position has not been controverted by the 
respondent and has been made the foundation of an argument 
by the appellants that even though the land is not used asa 
homestead by the raiyat, section 182 applies on proof that the land 
is capable of use asa homestead. The argument in substance is 
that we should read “ any homestead ” for the expression “his home- 
stead” and “ any;holding.” for “ his holding” to justify the conclu- 


(1) (1906) 4 C. L. J. 333. (2) (1904) 9 C. W, N. 416. 
(3) (1893) 13 C L. J. 255 ` (9) (1911) 14 C. L. J. 170. 
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sions adopted in the cases mentioned. In our opinion there is no 
foundation for this contention. To substitute for the expressions 
“ his homestead ” and “ his holding”, the phrases “ any homestead ” 
and “any holding” respectively would obviously” be to undertake 
legislation beyond “the competence of a Court of justice. The 
cases on which reliance has been placed were decided in view of 
the fact that there is nothing in the language of section 18a 
to justify its restriction to cases where the homestead and the hold- 
ıng are situated in one village and are held under one land- 
lord. That this was the reasoning on which the principle in 
question was adopted is clear from the decision in Harihar 
Chatherjoee v. Dinu Bera (1). We are further not prepared to 
accede to the contention ‘of the appellants that the expression 
‘homestead ’ is used in section 182 as a generic term descriptive of a 
particular kind of land; on the other hand, we think, it denotes 
land on which a raiyat has his homestead, that is, land used by him 
for residential purposes. In our opinion it is plain that section 182 
is nat applicable where it is established that the land is not used by 
the raiyat as his homestead ; it is not sufficient to show that the 
character of the land is such as would justify its use as a homestead. 
The first branch of the contention of the appellants entirely fuils. 


The second branch of the contention of the appellants is that 
the land in suit is held by them as raiyats. It is plain that the pro- 
visions of the Bengal Tenancy Act are applicable to all lands 
used for agricultural purposes, and are not iestricted to such 
lands alone as are actually under cultivation. This view is supported 
by a long series of decisions amongst which may be mentioned the 
cases of Misspatrich v. Wallace (3); Lutfar Rahaman v. Forbes (3) 
and Hoedayet Ali v. Kamalanand Singh (4). In the case last men- 
tioned, the ‘question arose, whether land leased for grazing pur- 
poses was governed by the provisions of the Bengal Tenancy Act. 
It was pointed out that the Bengal Tenancy Act would be applica- 
ble if it was found that the grazing was in relation to cultivation 
which is the primary purpose for which a raiyat acquires the 
right to hold land. In the case before us, the defendants are 
ralyats in respect of lands in the vicinity of the land in sult, 
which they have taken with a view to gather and store there- 
on the crops raised on the adjacent lands actually cultivated 
by them. This gathering and storage of crops raised by them 

(1) (1911) 14 C. L J. 170. (2) (1869) 11 W. R. 231,2 B L, R. 317: 

(3) (1909) 14 C. W, N. 372. (4) (1919) 17 C. L. J. 411, 
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is clearly a purpose ancillary to cultivation, Where, as here, 
land has been let out for a purpose like this, it is Impossible to 
hold that the provistons of the Bengal Tenancy Act do not apply ; 
the inference is thus irresistible that the defendants are raiyats also 
in respect of the disputed land. On behalf of the respondents it 
has been strenuously contended, however, that there is nothing to 
indicate that the land was actually let out for this purpose. But we* 
have the undeniable fact that ever since the defendants came into 
Cccupation of this land, they have used it for this purpose without 
protest by their landlord. The landlord is in fact in an inextrica- 
ble difficulty. {f it is his case that ths land was let out as a home- 
stead to ralyats, though no doubt they are ralyats in respect of other 
lands in a different village under dther landlords, the provisions 
of saction 183 are applicable. If, on the other hand, the land was 
let out, as it apparently was, to raiyats for a purpose ancillary to 
cultivation, the grantees are raiyats in respect of the land. In either 
view, the defendants are raiyats and can be ejected only in accord- 
ance with the provisions of the Bengal Tenancy Act. The plain- 
tiff has not shown that he is entitled to eject them under the 
Bengal Tenancy Act. His case, on the other hand, throughout 
has been that the tenanoy of the defendants is govgrned by the 
provisions of the Transfer of Property Act, which, in the view we 
take, are inapplicable as is plain from section 117. 


The result 15 that this appeal is allowed gnd the suit dismissed 
with costs in all the Courts. 


A. T. Me Appeal allowed : suit dismissed. 





Before Mr. Justice Holmwood and Mr. Fustice Chapman. 
ABDUL GANI CHOUDHURY 


v 


MAKBUL ALI AND OTHERS,” 


Revenue Sale Law (Act XI of 1859), sec 37, Prowiso—Sale for arrears of 
revenue— Holding, annulment of —' Raiyat having a right of occupancy at a 
Jixed rent,’ meaning of—Occupancy raiyat, rights of—Occupancy raiyat, 
if loses his right by being a fixed raiyat—Rent of am occupancy raiyat, yf 
can be enhanced by a purchaser af a sale for arrears. 

Ralyats holding at fixed rates are primarily the persons referred to in‘the 
* Appeal from Appellate Decree No 636 of 1912, against the decree of 

Babu Rajani Kanta Chatterjoo, Subordinate Judge, rst Court of Chittagong, 

dated the 1rth January, 191, reversing that of Babu Rasik Moban 

Bhattacharyya, Munsif ard Court, of Chittagong dated the roth July, 1911- 
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proviso to soction 37 of Act XI of 1859; and the protection offered thereby has 
been artended under the Bengal Tenancy Act from these raiyats at fixed rafcs 
to all classes of occupancy raiyat». 

Sarat Grandra Roy Chowdry v. Asiman Bibi (1) followed 

A person who has qlready obtained an occupancy right docs not by obtaln- 
ing a grant of fixed rent lose that right. 
+ Bhut Nath Naskar v. Manmatha Nath Mitra (a) referred to 

Quere.—Whether a purchaser at a sale for arrears of revenue can enhance 
the rent of an occupancy ralyat, although the Bengal Tenancy Act itself pre. 
vides for the enhancement of the rent of an ordinary occupancy raiyat. 


Appeal by the Plaintiff. 

Suit for a declaration that the holding of the defendants is such 
a holding as can be annulltd under section 37 of Act XI of 
1859. 

The material facts will appear sufficiently from the judgment. 


Babus Probodh Kumar Das and Khitish Chandra Chuckerbulty 
(lor Babu Amulya Charan Chatlerjes) for the Appellant. 


The respondents did not appear. 
The judgment of the Court was as follows :— 


This second appeal arises out of a suit brought by the plaintiff 
to have the holding of the defendant declared such a holding as can 
be annulled under section 37 of Act XI of 1859. 


It appears that the plaintiff is the purchaser of the rights of 
defendant No. 5 who purchased the /araf ata sale for arrears of 
revenue. The defendants Nos.1 and 3 are persons whom the 
Judge found to have cultivated the land themselves for 30 years 
before 1895 when they obtained pottah as raiyats at fixed rates. 
That pottah of course conferred upon them higher privileges than 
that of ordinary occupancy raiyats, but it certainly did not take uway 
the occupancy right which they had already acquired, for they must 
have acquired that right prior to the Bengal Tenancy Act, not that 
in our opinion it would make any difference. The protection of 
occupancy raiyats at fixed rates which is referred to in section 37 of 
Act XI of 1859 is not one of the ordinary exceptions in that section. 
It isa proviso expressing the determination of the Legislature that 
no purchaser shall disturb any of the permanent tenants on the land 
who are in actual occupation of the soil and are cultivating it. The 
teim rights of occupancy at fixed rent meant in the year 1859 
apparently the successors of khadems khud khast raiyats in the 


(1) (1904) 8 C. W. N. Gor. (2) (1909) 11 C. L J. 98; 13 C. W. N. 1095 
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Regulations, while the ordinary kAud khasi ratyats became octu- 
pancy raiyats. The intention of the Legislature therefore was that 
these Akademi kAud khast ralyats should not only not be Hable to 
ejectment but should not be lable to any enhancement ef rent; 
and to these persons have succeeded what the Bengal Tenancy Act 
now classes as “ ralyats holding at fixed rates.” Raiyats holding at 
fixed rates therefore are primarily the persons referred to in the* 
proviso to section 37 of Act XI of 1859. But this doctrine of protec- 
tio has been extended by recent rulings of this Court to urdinary 
occupancy raiyats, and the judgment of Mr. Justice Mitra which 1s 
the leading case [SYara/ Chandru Roy Chowdry v. Asiman Bibi (1)) 
on this point is trequently followed in this Court and has never been 
dissented trom. Ihe protection therefore is extended under the 
Bengal Tenancy Act from these khademt khud khasi raiyats or 
raiyats at fixed rates to all classes of occupancy raiyats ; and the 
decision of Mr, Justice Mookerjee upon which the Chief Justice did 
nol express any opinion in the case of Bhut Nati Naskar v. 
dlan masha Nath (2), which is based upon a technical interpreta- 
uon of section 160 of the Bengal Lendncy Act can have hothing 
whatever to do with the question before us, 


It may be argued that a person who takes the tendhcy originally 
as a raiyat at fixed rates does not thereby acquire an occupancy right. 
gut that does not imply that aman who has already obtained occu- 
paacy rights can by obtaining a grant of fixede rent lose that ccu- 
pancy right. ‘That appears to us to be neither in accordance with 
equity or commor sense or the wording of the law. 


We must therefore hold that the defendants were precisely in 
the position of those tenants wno are mentioned in the proviso to 
section 37, and that not only are they protected but nothing in the 
law can be construed to entitle the purchaser to eject them or 10 
enhance their rent. ‘lhat is the law, and to argue that the purchaser 
loges a valuable mght namely the right of enhancement which he 
would have in the case of ordinary occupancy rights is to mis- 
construe the whole effect of the section itself, which is in terms 
directed against enhancement. If the ruling of Mr. Justice Mitra 
18 conect an occupancy ralyatin the ordinary sense of the word 1s 
also protected by that section. It is doubtful whether in that case 
tne purchaser can enhance his rent, although the Bengal Tenancy 
Act uself provides for the enhancement of the rent of an ordinary 


(D), (1904) 8 C. W, N. 601, (2) (1909) 11 C.LJ, 98; 13C. w. N. 1635. 
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occupancy raiyat. However this is not the question which we have 
to deal with here. 


Another question which was argued was with regard to the 
Judge’seview of the kha/ian of 1898 in which the defendants are 
recorded as Kaimi Wadhya Satyadhtkari or intermediate tenure- 
holders at fixed rent. It was,faintly urged that the presumption 
earising from this record could not be rebutted by evidence of what 
happened before record was made. It appeara to us that the 
findings of the Judge as to what happened before the record was 
made prove conclusively that the record was wrong; for these men 
had been cultivating this land with thelr own hands for 30 
years when they obtained the po#ah descnbing them as kaimi 
tights. The area of the land was only 4 kanis and odd and 
there was no indication whatever that this holding was a tenure. 
It can only be a tenure if it is proved that it was demised for 
the purpose of settling cultivators upon it and for collecting rent, 
and not for the purpose of being cultivated by the raiyat or 
his family and servants. The facts of the case which extend up 
to 18§5 and are not altered in any way by the powah of that 
date except in respect of giving the defendants fixed rent con- 
clusively proye that at the Hme of the settlement they could not 
have been tenure-holders within the meaning of section 5 (1), 
Chapter ILI of the Bengal Tenancy Act. 


The third contention was that we ought to have the poffad before 
us to construe it. As the defendants have not chosen to appear 
in answer to this appeal it is suggested that we ought to give the 
appellant further time to get this po//ak produced. We have always 
understood that when a deoree has been passed agaiust a person 
who desires to appeal, itis for him to put forward all necessary 
materials for the purpose of getting the presumption which is against 
him on the lower Court’s judgment set aside. He could easily 
have made a prayer in the petition of appeal that the defendants be 
called upon to produce this pof/ak, or that the lower Court be 
directed to obtain it and forward It to this Court. We cannot either 
watt for it now or construe it. The finding however of the learned 
Judge and the arguments of the learned Vakil indicate quite suffi- 
olently what were its contents and the arguments which are based 
upon It with which we have already dealt. 


As regarda the plaintiffs prayer for assessment of fair and 
equitable rent we cannot see how that can arise in a suit under 
section 37 of Act XI of 1869 since the very basis of the protection 
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offered by that section is against any enhancement, and enhancement 
is really what the plaintiff is seeking for. It is not within the scope of 
the sult: if it were, fair and equitable rent of an occupancy ralyat at 
fixed rates would ebviously be the rent which had been fixed for his 
holding. ' 


The result is that the appeal is distħissed, but without costs as the 
respondents do not appear. 


SAN RC Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Justice 
Richardson. 


HAR SHYAM CHOWDHURY 
2. 
SHYAM LAL SAHU.“ 


. 


Subrogation—Purchaser of equity of redemption of two later martgages~ 
Three mortgages—Purchaser retaining consideration money for payment of 
iws later morigages—Purchaser, paying two earlier mortgages —Later mori- 
gages enabling mortgagor to commit frand—Purchaser, if had charge for 
payment of first mortgage 


The doctrine of subrogation does not apply wheh a person simply* per- 
forms his own obligation or covenant and pays off a charge which he has under- 
taken or is bound to satisfy. If a person purchases a property subject to 
two mortgages, retains a portion of the purchase money for payment to the 
mortgagees, but pays the first incumbrancer alone, and not the second, he can- 
not treat the first mortgage as kept allve for use as a shield against the second, 
he cannot claim to be subrogated to the position of the mortgagee whose debt he 
has satisfied, 


Surjiram v. Barhamdeo (1) followed. 


If A purchases a property subject to three successive charges X, Y and Z 
with full knowledge of their existence, and retains a portion of the purchase 
money in his hands with a view to satisfy the mortgages Y and Z, but, subse- 
quently, discharges the security Z, he cannot, on satisfaction of the mortgage 
X, use it as a shield agalnst the mortgage Y. But this rule has no application 


“ Appeal from Appellate Decree No. 2757 of 1912, against the decree of 
A. Mellor, Esq , District Judge of Durbhunga, dated the and February, 1912, 
modifying that of Babu Charu Chandra Mukherjee, Subordinate Judge of 
Darbhanga, dated the aist April, 1911. 


(t) (1905) 2 C. L. J. 288. 
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to t' e case where the conduct of the mortgagee Y of the property enabled rhe 
mortgagor to commit a frand on A. 


The dcctrine of subrogation is based on equitable grounds to be applied 
only whee needed to accomplish the ends of justice ° 


Gurdeo v. Chandrikah (1) followed. 


The doctrine that although a stranger to a contract may sometimes be 


. entitled to claim the benefit of the performance thereof, cannot be invoked to 


defeat the ends of justice. 
. 


Appeal by the Defendant. 

Suit to enforce a mortgage security. 

The material facts and arguments appear from the judgment. 
Babu Narendra Kumar Bose for the Appellant. 

Babu Lakshm: Narain Singh for the Respondent. 

The judgment of the Court was delivered by 


Meookerjee J.—This is an appeal by the fifth defendant in 
a sult to enforce a mortgage security. The property in dispute 
has been the subject of three mortgage transactions. The first 
mortgage was created on the agth March 1888 for a sum of Rs. 700 
which carried interest at the rate of 24 per cent per annum; the 
second was onthe 23nd July 1895 to secure a loan of Rs. 500 
on Interest at 18 per cent perannum. The third mortgage, now 
sought to be enforced, was created on the 27th December 1897 to 
secure a loan of Rs. 7oo which bore interest at 18 per cent per. 
annum. On the rsth October 1901, the mortgagors transferred the 
equity of redemption to the appellant for a sum of Rs. 2,238. Ths 
conveyance recited that there were only two mortgages on the 
property, namely, those of 1895 and 1897. The purchaser, who 
was allowed to retain in hig hands the entire consideration, agreed 
to apply the money in satisfaction of the due3 on these two mort- 
gages. He subsequently discovered that there was a prior mort- 
gage on the property purchased by him, namely, the mortgage of 
1888. He accordingly satisfied the mortgages of 1888 and 1895. 
The mortgagee of 1897 then commenced this actlon on 
the 21st June 1910 to recover his dues. The suit has been 
contested by the appellant, the purchaser under the conveyance 
of 1901, who argues that he is entitled to prlority -to the extent of 
the mortgages of 1888 and 1895. The District Judge has over- 


(1) (1907) 5 C. LJ. 611; I. L. R 36 Cale, 193 
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ruled this contention and has made thee usual mortgage deciee in 
favour of the plaintiff. On the present appeal by the purchaser of 
the equity of redemption, it has been urged that as he has satisfied 
the mortgages of*1888 and 1895, he is entitled to use them a$ shields 
against the mortgagee of 1897. ' 


In so far asthe mortgage of 1895 ig concerned, it is plain that, 
this contention cannot prevail. It was ruled by this Court in the 
case of Surjiram Marwari v. Barhamdeo Persad (1), that the doc- 
trine of subrogation does not apply whena person simply performs 
his own obligation or covenant and pays off a charge which he has 
undertaken or is bound to satisfy. If a person purchases a property 
subject to two mortgages, retains a portion of the purchase money 
for payment to the mortgagees, but pays the first incumbrancer’alone 
and not the second, he cannot treat the first mortgage as kept alive 
for use as a shield against the second; he cannot claim to be 
subrogated to the position of the mortgagee whose debt he has 
satisfied. The same principle was applied in the cases of Bisseswar 
Prosad v, Lala Sarnam Siagh (2) and Safnarain Tewari v.Chowdhuri 
Sheobaran Singh (3). The cases of Tara Sundari Debi v. Khedun 
Lal Sahu (4)and Prayag Narain v. Chedi Rai (5) are not in 
principle opposed to this view; they merely furnish” illustrations 
of cases which, the Court thought, (whether rightly or wrongly, it 
ig needless to discuss for our present purpose), fall outside the scope 
of the rule enunciated in Surjiram Marwari w. Barhamdeo Persad 
(1). In respect of the mortgage of 1895, it is clear that the appel- 
lant discharged an obligation which he had undertaken to fulfil, 
namely, to satisfy the mortgage, not with his own money, but with 
money which belonged to his vendors and had been placed at his 
disposal for that specific purpose. If his vendor had satisfied the 
mortgage of 1895, as he might well have done, it is plain that he, as 
mortgagor, could not have treated the mortgage satisfied by him, as 
available by way of defence against the mortgagee of 1897. It 
follows consequently that the appellant is not entitled to priority 
on the basis of the payment made by him to satisfy the mortgage 
of 1895. R 

A question of some nicety, however, arises in respect of the 
mortgage of 1888. The appellant had undertaken to satisfy the 
mortgage of 1897 ; he did not fulfil his obligation, but, chose to 
satisfy the mortgage of 1888. Is he then entitled to use the 

(1) (1905) a C. L. J. 288. 7 (a) (1907) 6 C. L. J. 134. 


(3) (1911) 14C, L. J. 500. (4) 910) 14 C. W. N. 1089. 
(5) (1910) 14 Ci W. N. 1093 foot note, È 
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mortgage of 1888 asa pratection against the mortgage of 1897? 
There can be no room for doubt that if A purchases property 
subject to three successive charges X, Y and Z with full knowledge 
of theif existence, and retains a portion of the purchase money in 
his hands with a view to satisfy the mortgages Y and Z, but, sub- 
sequently, discharges the seeurity Z, he cannot, on satisfaction of 


“the mortgage X, use it asa shield against the mortgage Y. This 


follows from the case of Bisseswar Prosad v. Lala Sarnam Singh (1), 
where reference is made to the decision in Heim v. Vogel (a). th 
that case, A obtained title to 8 property subject to two prior charges, 
and atthe same time undertook to satisfy the second charge. He 
did not fulfil his obligation, but, subsequently, when he had acquired 
rigbts. under the first charge, took his stand thereon as protection 
against the second charge. His contention was overruled on the 
ground that he was bound to satisfy the second charge with the 
money at his disposal ; and so long as that money was retained 
by him, be could not be allowed to prejudice the position of the 
second encumbrancer by means of title acquired under the first 
charge. If, consequently, nothing elee was known in this case 
exoept that there were the three successive charges of 1888, 1895 
and 1897 and that the appellant had undertaken to pay the charges 
of 1895 and 1897 with money placed at his disposal by the 
mortgagor, the mére fact that he had satisfied the prior charge of 
1888 would mot entitle him to use it as a shield against the mort- 
gagee of 1897. The latter would prima facie be entitled to contend 
that as the appellant had in his hands money placed at his disposal 
by the mortgagor for the satisfaction of his dues, he could not 
be prejudiced by reason of the payment made by the appellant 
to satisfy the debt of 1888. There are, however, special circumstances 
in this case which, as we shall presently see, take it out of the 
general rule dlready explained. 

The mortgage of 1897 recited that Rs. 400 out of the Rs, 700 
secured thereby “had been applied by the mortgagor to satisfy, 
the mortgage of 1888, that the mortgagor had redeemed the 
mortgage and had obtained the mortgage instrument which 
he had made over to the new mortgagee as evidence of his title, 
This was, it is.now conceded, an entirely false recital, The 
sum of Rs. 400 had not been applied to discharge the mortgage 
of 1888; the mortgage instrument had not been taken back from 
the mortgagee but was still in his custody. The appellant 
contends that he was misled by this recital and purchased the 


(1) (1907) 6 C. L, J. 134. (2) (1879) 69 Missouri 529, 
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property from the mortgagor in the belief that it was subject 
to two charges only, namely, those of 1895 and 1897. It is 
indisputable that the acceptance of this Instrument with an 
untrue recital by the mortgagee of 1897 enabled the moftgagor 
to commit a fraud on the appellant. He intended to acquire a 
clear ttle to the property free of all prior charges thereon ; he 
found on enquiry that there were only two subsisting charges to 
be satisfied, namely, those of 1895 and 1897. He discovered 
affer his purchase that there was a prior charge of 1888 which was 
falsely described as satisfied in the mortgage instrument of 1897 
held by the respondent. Consequently; if we apply the test of 
intention of the person who satisfies the prior charge, əs ruled in 
the cases of Mohesh Lal v. Mohun? Bawan (1); Gokul Doss 
v. Rambus (2) ; Dinob .adhoov. Fogmaya (3); Ibrahim v. Ambika (4); 
Liguidation Assets v. Willoughby (5) ; Thorne v. Cann (6); Whiteby 
v. Delauney (7); Sib Narain v. Gobinda (8), the answer must be in 
favour of the appellant, for there is no shadow of a doubt that 
when he satisfied the mortgage of 1888, he intended to keep the 
security alive for use as a protection against the mortgage 
of 1897. On the other hand, if, as explained in Gwurdeo 


v. Chandrikah (9), we treat the doctrine of subrogatien as based - 


on equitable grounds, to be applied only where needed to accomplish 
the ends of justice, it is equally plain that the plaintiff has no claim 
to consideration as against the appellant; for, it was the conguct 
of the plaintiff which enabled his mortgagor to commit a fraud on 
the appellant. The plaintiff has also no claim as against the appellant 
on any contractual basis ; he is in no sense privy to the agreement 
between the appellant and his vendor ; and, although It has recently 
been held that a stranger to a contract may sometimes, as explained 
in Jakandar Baksh v. Ram Lal (10), be entitled to claim the benefit 
of the performance thereof, as in Khaja Muhumud Khan v. Nawab 
Husain Begum (11) and Debnarayan Dutt v, Chunilal Ghose (12), 
that doctrine cannot be allowed to be invoked to defeat the ends of 

(1) (1883) L. R. 10 I. A. 6a; I. L, R.g Cale. 961, 

(a) (1884) L. R. 111. A. 126; I. L R. 10 Cale, 1035. 

(3) (1901) L. R. 29 LAL 1; I L. R 29 Cale, 154. 

(4) (1911) L R. 39 L A. 68; I, L. R. 39 Calc- 527, 

(5) (1898) A. C. gar. (6) (1895) A C ir. 

(7) (1914) A C. 132. (8) (1913) 19 C. L. J. 200. 

(9) (1907) I. L. R. 36 Calc, 193, 5C L. J. 611, 

(to) (1910) 11 C. L. J. 364 (368). 

(11) (1910) L. R. 37 I. A. 162 ; 12 C. L. J. 205, L L. R. ga AIL gto. 

(12) (igtg) I. L. R. 41 Cale, 137 , 18 C. L. J. 603. 
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justice. From whatever point of view the case may be considered, 
it is consequently plain that the appellant is entitled to priority in 
respect of the payment made by him, to satisfy the mortgage of 
1888, ° e 


The result is that this appeal is allowed in part and the 
decree of the District Jtidge modified. The appellant 1s 
entitled to priority in respect of a sum of Rs. 344, propor- 
tionate to the share of the property now in suit. We direct that 
the property covered by the mortgage of 1897 be sold in execution 
of the decree made by the District Judge free of the charges of 
1888, 1895 and 1897. Out of the sale proceeds, the appellant 
will be first entitled to Rs, 344 und the costs of this suit; from the 
balance left, the plaintiff decree-holder will be entitled to his dues; 
the surplus, if any, will belong to the appellant. The appellant is 
entitled to his costs as against the plaintiff throughout this 
litigation. 

ALT. N. Appeal allowed in part. 





Before Mr. Fustice Richardson and Mr. Justice Mullick. 
ALEJAN BIBI AND OTHERS 


Yi 
. RAHAM ALI AND OTHERS,É 


Under-raiyat: holding—Tanancy for a term—Heritability—Bengal Tenancy 
Att (YIH of 2885) Sec. 49 ci. (b>—Notice to quit—Term, expiry of—Heirs 
of an under-ratyat, if can be ejected without such notice. 

Under the Bengal Tenancy Act a raiyat is at liberty to grant a sub-lease 
for a term not exceeding nine years, and the lease so granted carries with it the 
ordinary incidents of a lease foe a term of years; and thus If the lessee dies 
before the end of the term, his heirs are entitled to succeed him in the tenancy, 
and they can be ejected, after the expiry of the term, from the lands comprised 
in the pub-lease without a notice to quit under section 49 cl. (5) of the Act. 

Midnapore Zemindary Company, Ld, v. Hrishikesh Ghosh (1) referred to. 

Arip Mandal v, Ram Ratan Mandal (2) and Jamini Sundari Dasi v. 
Rajendra Nath Chukrabutty (3) distinguished, 

* Appeal from Appellate Decree No. 4957 of 1913, against the decision of 
Babu Jadab Chandra Bhattacharya, Subordinate Judge of Chittagong, dated 
the 35th September, 1913, reversing the decision of Babu Debendra Chandra 
Biswas, Munsiff of North Roazan, dated the goth April, 1912, 

(1) (1914) 19 C. L. J. 505; L L. R. 41 Cale, 1108. 

(a) (1904) IL. La R. 31 Calc*757. (3) (1906, 11 C. W. N. 519, 


VoL. XXIL] HIGH COURT. 


Appeal by the Plaintiffs. 
Sult for ejectment. 


Plaintiffs were the raiyats of the holding in which the land in suit 
was situated. They granted the predecessor-in-interest of the defend- 
ants a lease of the land in suit for a tem of nine years by a written 
and registered instrument. The lessee having died before the 
expiry of the term, the defendants were in possession of the land as 
hi$ heirs, and also paid rent to the plaintiffs for the same. Plaintiffs 
then, after the expiry of the said term of nine years, brought this 
suit against the defendants for ejectment from the land comprised 
in the lease. 


The Court of first Instance decreéd the suit. On appeal the 
learned Subordinate Judge holding that the defendants could not 
be ejected without a notice to quit under section 49 ‘cl. (b) of the 
Bengal Tenancy Act, 1eversed the decision of the first Court. 


Against that decision the plaintiffs appealed to the High Court. 


Babu Dhirendra Lal Kusigir for the Appellants, - 
Moulvie Abdul Jawad for the Respondents. 
The judgments of the Court were as follows :— 


Richardson J.—The defendants in this suit are the heirs of 
an under-ralyat to whom the plaintiffs as raiydts of the holding in 
which the land in suit is situated, granted by a written and regis- 
tered instrument, a lease for a term of nine years. The under-raiyat 
died some years ago and it has been found that the defendants 
have since been in possession of the land leased to them and have 
been paying rent therefor to the plaintiffs. The term of nine years 
has now expired and the suit was brought by the plaintiffs for the 
purpose of ejecting the defendants from the lend comprised in the 
gub-lease. Inthe first Court the plaintiffs obtained a decree, that 
decree was reversed by the learned Subordinate Judge in the Court 
of appeal below and the sult was dismissed. The learned Subordi- 
nate Judge held that the sub-tenancy gianted’ to the original 
under-raiyat came to an end with his death, that the payment by 
and acceptance of rent from, his heirs, the defendants cieated a new 
tenancy a8 between them and the plaintiffs and that the defendants 
cannot be ejected unless and until notice to quit has been served 
upon them in accordance with clause (4) of section 49 of the Bengal 
Tenancy Act, 
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The question before us in this second appeal which is preferred 
by the plaintiffs, is whether the learned Subordinate Judge was right 
in the view which he took of the case and of the respective rights of 
the parties. For the appellants it has been urged that a raiyat is 
empowered by section 85 of the Bengal Tenancy Act if not ex- 
pressly, at any rate by necessary implication to grant to an under- 
ralyat by means of a written and registered instrument a sub-lease 
for a term not exceeding nine years. If is further argued that there 
is nothing in the Act which has the effect of cutting down a sub- 
lease for such a term to a sub-lease for the term of the under-reiyats’ 
life if he should die before the expiry of the nine years, This 
reasoning isin some respects analogous to the reasoning adopted 
by the Full Bench in deciding the case of the Midnapore Zemin- 
dary Company, La, v. Hrishikesh Ghosh (1) where the question 
was whether the holding of a non-occupancy raiyat was or was 
not heritable. It may fairly be sald that there is nothing in 
the Bengal Tenancy Act which expressly takes away the right 
of the heirs of an under-raiyat to succeed to the remainder 
of a term granted by the ralyat within the powers conferred 
on the latter by section 85 and apart from custom or express 
enactment there is no doubt that a lease for a term devolves upon 
the heirs of the original lessee. On behalf of the defendants, the 
respondents before us, our attention has been directed to the Full 
Bench case of Arip Mantal v. Ramratan Mandal (a), and also to 
the decision of Mr. Justice Mookerjee in Yamini Sundari Dasi v. 
Rajendra Nath Chukrabutty (3). Those cases however deal with the 
position which arises upon the death of an under-raiyat who holds 
under an annual holding or a tenancy from year to year. In such 
a case, no doubt the only right which the Full Bench recognises as 
belonging to the heirs of the under-raiyai upon bis death is a right 
to remain in possession of the land until the end of the then agricul- 
tural year for the purpose, if the land has been sublet, of realising 
the rent which might accrue during the year or if not ‘sublet for the 
purpose of tending and gathering in the crops. The decision of the 
Full Bench seems, therefore, to deny to the heirs of the under- 
1alyat under an annual holding any right of succession properly 
so called to the tenancy’and so the decision was understood by 
Mr. Justice Mookerjee who observes: “ It follows from the decision 
of the Full Bench that the heirs of an under-ralyat under an annual 
holding do not acquire any interest in his holding by inhetitance” 

(1) (1914) I. LR. 41 Calc. 1108. 

(2) (1904) I. L. R. 31 Cale, 757. (3) (1906) 11 C. W. N. 519. 
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That being so, itis contended for the defendants that there is no 
real difference between the case of a tenancy for a term of years 
and the case of a tenancy from year to year and that ifa tenancy of 
the latter sort is noPheritable, a tenancy for a term should also be 
held to bo not heritable. In my opinion, weighing the arguments 


of both sides the balance inclines in favour of the view propounded | 


on behalf of the plaintiffs. It seems to me that inasmuch as 
under the Act a raiyat is clearly at liberty to grant a sub-lease for a 
term not exceeding nine years, the lease so granted in the 
absence of anything to the contrary in the Act, carries with it 
the ordinary incidents of a lease for a term of years. One of 
the incidents, of such a lease is that if the lessee dies before 
the end of the term his heirs are entitled to succeed him in the 
tenancy. Ido not say that there is no force in the arguments 
pressed upon us on behalf of the defendants but as I have said, on 
the whole it seems to me that the view suggested onthe other side 
should prevail. 

I am, therefore, of opinion, that this appeal should be allowed, 
the decree of the Subordinate Judge should be set aside and the 
decree of the Munsiff should be restored. 

The plaintiffs will be entitled to their costs throughout. 

Mullick J.—t agree. 

A N. B.C, Appeal allowed, 


ere 


CIVIL RULE. 


Befora Sir Asutosh Mooker pee, Knight, Fudge, and Mr. Justice Roe, 


MOHES CHANDRA GUHA 
A 
RAJANI KANTA DUTT AND ANOTHER.f 


Consideration —Bend, renewal of—Release of original debtor— Acceptance of 

new debter——Contract Act (IX of 1872), Sec. 2 (d). 

Where the creditor released his debtor and accepted a new debtor in his 
place in the renewed bond: 

Held, that the release of the original debtor was a good consideration for 
the contract, and that it was not necessary that there should be cash con- 
sideration. i 

Alliance Bank v. Broom (1); Fullerton v Provincial Bank (a); and 
Glegg 1. Bromby (3) referred to, 

* Civi! Rule No. 1138 of 1914, against the decision of Babu Rames Chandra 
Sen, Small Cause Court Judge of Barisal, dated the 11th July, 19°4. 

(1) (1864) 2 Dr. & Sm. 289. (a) (1903) A. C. 309. 
(3) (1912) 9K. B 474. - - 
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Application for revision by the Plaintiff. 


Application under section 25 of the Provincial Small Cause 
Courts Act. . 


The question was whether there was good consideration for the 
renewed bond. 6 


The material facts and arguments appear from the judgment. 


Babu Asitaranjan Chatter jer for the Petition:r. b 
Babu Bepin Bekari Ghose for the Opposite Party. 


The judgment of the Court was delivered by 

Mookerjee J.—This Rule was granted under section 25 
of the Provincial Small Cause Courts Act, on the application of 
the plaintif in the Court below. He'sued to recover money due on 
a bond for Rs. 100 executed in his favour on the a8th July 1910, 
by one Tlak Chandra Dutt and his two sons Rajani Kanta Dutt- 
and Mohesh Chandrd Dutt. Tne bond recited that on the 28th May 
1904 the plaintiff advanced Rs. 50 to Tilak Chandra Dutt and 
Mohes Chandra Dutf and took a bond on the basis whereof pay- 
ments had been made from time to time, that a considerable sum 
was still due on account of principal and interest, and, that 
imasmuch as Mohesh Chandra Dutt was not present and could not 
renew the bond, Rajani Kanta Dutt joined his father Tilak Chandra 
Dutt in ‘the execution of the second bond. The Small Cause Court 
Jude has dismiseed fhe suit as against the two sons on the ground 
that in so far as they were concerned, the bond was executed without 
consideration and was not binding on them as it was not registered. 
We are now-invited by the plaintiff to set aside the decree of dis- 
missal in favour of the two sons. 


It is indisputable that the suit has been rightly dismissed as 
against Mohesh Chunder Dutt, as the suit has been brought on the 
renewed bond and he was not a party thereto. On the other hand, 
if the suit were treated as brought for enforcement of the original 
obligation, the claim a3 against him would clearly be met by the 
plea of limitation. But in respect of the liabllity of Rajani Kanta 
Dutt, it is plain that the Subordinate Judge has taken an erroneous 
view. One of the witnesses for the plaintiff stated in cross-exami- 
nation that no cash consideration was paid for the bond im suit. 
The Subordinate Judge has inferred from this that the bond. was 
without consideration, and-his observation that the bond was not 
binding because unregistered seems to indicate ‘that he had the 
provisions of sec. 35 ‘of the Indian Contract Act in view, which, it 
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Civin, 
cannot be disputed, have no bearing on the case The Subor- 1915. 
dinate Judge is clearly wrong in his view that a bond cannot be Mobos Chandra 
operative unless supported by cash consideration: See Indian. 9 
Contract Act, secy 2 (7). What happened was that the ereditor Rajan! Kante. 
required that the bond should be renewed by the original exe- Mookerjes, F 


cutants ; one of them was absent and, could not comply with his 
demand. The creditor agreed to release the absent debtor from. 
lability, if his brother would make himself responsible in his place. 
Rajani accordingly executed the renewed bond. This, then, isa 
case where the creditor released his debtor and accepted a new 
debtor in his place The release of the original debtor furnishes 
good consideration for the new contract: Alliance Bank v, Broom 
(1); Fullerton v. Provincial Bunk (2); Glegg v. Bromby (3). Theview 
taken by ths Subordinate Judge cannot consequently be supported. 
But it is necessary to remand the case for Investigation of one 
question and one question only, namely, whether Rajani really 
executed the bond. He denied in his written statement that he 
did so, but this point has not been determined by the Subordinate 
Judge. : 

The result is that this Rule is discharged in so far as Mohes 
Chandra Dutt is concerned; it is made absolute against Rajani 
Kant Datt and the case is remitted to the Subordinate Judge in 
order that he may re-try the case against him in view of the observ- 
ations made in this judgment. There will be no order for costs 
in this Court. Š r 


A. TM, Ru le made absolule in part: case remanded, 


(1) (1864) a Dr. & Sm. 285. (a) (1903) A. C. 309- 
(3) (1912) 3 K. B. 474. 


Before Sir Asuiosh Mookerjee, Knight, Judge, and Mr, Justice Roe. 


Ciwa 
JUGGOBUNDHU SAHA = 
CHAND MOHAN SAHA.“ aay, 14, 24. 


Arbitration—Fudicial misconduct, charge of—No enguiry—Acting with 
material irregulariuy—Cied Procedure Code (Aci V of 1908), Sec, 11§—Award 
extending to matters not within the scope of submission—Amard, if can 
bs amended. f 
When a charge of judicial misconduct is made against an arbitrator in that 

he delegated his authority to a stranger andthe award ıs in essence not his 


* Civi} Rule No. 161 of 1915, against the decision of Babu Syama Charan 
Ukil Banerjec, Subordinate Judge of Dacca, dated tho 6th July, 1914. 
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Crvin. ‘act, it is Incumbent upon the Court to examine him to ascertain whether the 
Mlegation is well-founded or not, 





1915. 
sar” An arbitrator has no authority to delegate bis functions- 
Juggobundhu e i ô 
v. Cases on the point referred to. 
Chand Mohan 


A Court will be acting with material irregularity in the exercise of its 
jurisdiction, if an objection uf judidial misconduct on the part of the arbitrator 
is overruled without enquiry and without reception of evidence material for 
the determination of the Issue 

The decision of the arbitrator must ultimately be his own judgment in the 
matter, although In the process of formation of that conclusion he may take 
the assistance of experts. 

Nanjappa v. Nanjappa (1) referred to. 

The submission to arbitration furnishes the source and prescribes the hmits 
of the arbitrator’s authority and the award both in substance and in form must 
conform to the submission, Consequently as the arbitrators are inflexibly 
limited to a decision of the particular matters referred, if the award extonds to 
matters not within the scope of the submission, it is void as regards the portion 
in excess of the submission. 

Cayss on the peint referred to. 

Whero the different parts of an award are severable and not dependent 
upon each other, the illegal portion may be cancelled and effect given to 
the remainder® 


Amir Begam v, Budruddin (2) followed. 


Application for revision under section 115 of the Code of 
Civ Procedure by Dtfendant No, 2. 


Suit for partition. 


The questions for decision were, Ars/ly, whether the lower Couit 
acted with material irregularity in the exerclse of jurisdiction in 
declining to examine the arbitrator at the request of the petitioner 
who alleged that the arbitrator had been guilty of judicial miscon- 
duct ; and, secomd/y, whether the decree made by the lower Court 
in conformity with the award, was, in part, made without jurisdic- 
Yun, as it affected immovable property which was not the subject- 
matter of the litigation. The material facts are set forth in the judg- 
ment. 


Babus Biraj Mohan Mojumdar and Rajendra Chunder Guha for 
the Petitioner. 

Babus Dwarka Nath Chuckerbutty, Upendra Lal Roy, Sures 
Chunder Das and Prokas Chunder Pakrasi for the Opposite Party. 


(1) (1912) 23 M. L. J. ago. 
(2) (1914) 19 C. L. ] 494 ;1. L. R. 36 AH. 336. 
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The judgment of the Court was delivered by 

Mookerjee J.—This Rule was granted on the application 
of the second defendant in a suit for partition to set agide the 
decree made therein by the Oourt below on the basis of an arbitra- 
tion award. The petitioner impugns the decree on two grounds; 
first, that the Subordinate Judge acted with material irregularity, 
in the exercise of his jurisdictlon when he declined to examine the 
qrbitrator at the request of the second defendant who alleged that the 
arbitrator had been guilty of judicial misconduct ; and secondly, 
that the decree made by the Subordinate Judge in conformity with 
the award is, in part, made without jurisdiction, because it affects 
immovable property which is not the, subject matter of the litiga- 
tion. 

As regards the first ground, it appears that when the award had 
been submitted, objection thereto was taken by the petitioner on 
the allegation that the arbitrator had delegated his authority to a 
stranger and that the award was in essence not the act of the arbi- 
trater but of that person. This was a serious charge of judicial 
misconduct, and, if esteblished, would invalidate the award, for 
it cannot be disputed that an arbitrator has no authority to delegate his 
functions, except possibly the performance of what are chiled “ minis- 
terial acts :” Lingood v. Kade (1); Emory v. Wase (2); Little x. Newion 
(3) ; Tandy v. Tandy (4); Whitmore v. Smith (5); Eads v. Williams 
(6). The Subordinate Judge states in his judgment that the arbitrator 
was authorised to take assistance in technical matters; that, indeed, 
was permissible to him, in so far as such assistance was necessary for 
the discharge of his duties: Caledonian Ry. Co. v. Lockhart (7) ; 
Emery v, Wase (2) ; Hoperafi v. Hickman (8) ; Anderson v. Wallace 
(9). But this would not entitle him to delegate his powers practically 
to another person, The decision must ultimately be his own judg- 
ment in the matter, although in the process of formation of that 
conclusion he may take the assistance of experts: Nanjeppa v. 
Nanjappa (10). When a charge of judicial misconduct of this de- 
scription was made against the arbitrator, it was incumbent upon 
the Court to examine him to ascertain whether the allegation was 


(1) (1742) 2 Atk. 501 (504). 

(2) (1801) 5 Ves,.846 (848.): 8 Ves. 505; 7 R.R 109. 

(3) (1841) 9 Dowl-437, (4) (1841) 9 Dowl. 1044 

(5) (1861) 7 H. & N. soo. (6) (1854) 4 DeG. M. & G. 674, 
(7) (1860) 3 Macqueen 808 

(8) (1824) 2 S, & S. 130. 

(9) (1835) 3 CL & F. 26. (10) (1912) 33 M. L, J. ago. 
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well-founded or not. This is obviously good sense; but if authority 
“is needed for this elementary proposition, reference may be made 
to the decision of the Judicial Committee In imir Begam v. Budruddin 
Husain ti), There is consequently no escape fromethe position that 
the Subordinate Judge has acted with material irregularity in the 
exercise of his jurisdiction, inasmuch as he has overruled ths objec- 
‘tion of judicial misconduct on the part of the arbitrator, without 
enquiry and without reception of evidence material for the deter- 
mination of the issue. 2 


As regards the second ground, it is not disputed that the arbi- 
trator did, by his award, impose restrictions upon the use of im- 
moveable property which did not form the subject-matter of the 
litigation and of the reference. The decree of the Suboidinate 
Judge, in so far as it confirms that award in this respect, is conse- 
quently made without jurisdiction. It isan elementary rule that the 
submission furnishes the source and prescribes the limits of the 
arbitrator's authority and the award both in substance and in form 
must conform to the submission. Consequently as the arbitrators 
are inflexibly limited to a decision of the particular matters referred, 
if the award extends to matters not within the scope of the sub- 
mission, it is*vold as regards the portion in excess of the submission: 
Hill y. Thorn (3): Hide v. Petit(3); Price v. Pophin (4); Pascoe v. 
Pascoe (5); Bailliev. Ediaburgh(6), Buccleuch v, Metropolitan Board 
(7); Moshahe! v. Konomutty (8); Narsingh v. Ajodhya (9); Mundas v. 
Sakhawal (10). At the same time, upon the materials placed before 
us, it seems that the award might have been amended so as to 
meet the objection taken on this ground ; for as laid down by the 
Judicial Committee in Amir Begam v, Bad: uddin (1) where the 
different parts of an award are severable and not dependent on each 
other, the illegal portion may be cancelled and effect given to the 
remainder. See also Buia v. Municipal Commuflee (11); Bucclouck v. 
Metropolitan Board (7). The Subordinate Judge will deal with this 
matter, when the case goes back to him, 


(1) (1914) 19 C. L. J. 494; I. L. R. 36 All. 336. 

(2) (1680) a Modern 309. 

(3) (1670) 1 Ch. Cas. 185; 2 Froeman 133. - 

(4) (1839) 10 A & E139. (6) (1835) 3 Cl, & F. 639 
(5) (1837) 3 Bing. N. C. 898. (8) (1871) 15 W. R. 172. 
(7) (1879) L. R. 5 Ex Ch. 23.; L. R. gH, L. 418. 

(9) (igit) 15 C. L- J. 110. 

(10) (1901) L. R. a8 I A. 190; I. L R. aa All. 394. 
(11) (1902) L. R 21 1. A, 168, I, L, R, 29 Cale, 854. 
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The result is that this Rule is made absolute, the decree ot 
the Subordinate Judge set aside and the case remanded to him 
in order that it may be reheard upon these two points. If the first 
objection succeéds, the award will beset aside and the Court will 
itself proceed to try the suit. If the Grst ground fails, the Court wifi 
proceed to consider how the award can be amended so that noe 
restriction:may be imposed upon the user of property which is not 
the subject-matter of the litigation. The costs of this Rule will 
abide the result. We assess the Hearing fee at two gold mohurs. 


A. T. N. Rule made absolute: case remanded. 


— 





Before Str Asutosh Mookerjee, Knight, Judge, and Mr, Justice Roe. 
INDIA GENERAL S. N. R. CO. AND ANOTHER 


D; 


LAL MOHAN SAHA AND OTHRERS.f 


Corporate bodies—Suit againsi—Swit defediiw in JOrm— Amendmeni—Notice— 
Ciril Procedure Cede (Act V of 1008), O. XXIX, Rr. 1, 2. 
e 


A plaint in a suit for recovery of damages on account of short delivery of 
goods, described the defendants as the India General Navigation and Railway 
Company and the River Steam Navigation Co npany by thelr joint agent A. 
When it was found that A had retired from the servies of the Companies, an 
application was made for leave to omit the name of A from the plaint 
This application was granted and the sult was decreed exparte. 


Held, that the sult as originally framed, was in contravention of rule 1 of 
. order 29 of the Code of Civil Procedure. 


That the suit should have been framed as one against the two Companies 
described by their proper names. ` 


‘Ram Doss Sein v Stephenson (1); Nubesn v. Stephenson (2), and 
- Campbell v. Jackson (3) referred to, ‘ 


That the plaintiffs were bound to serve notices of the suitin the manner 
provided in rule 2 of order 29 of the Code of Civil Procedure after the amend- 
mont had been made and the sult properly constituted 


Application for revision by the Defendants. f 
Sult for recovery of damages on account of short delivery of 
goods. 


* Civil Rule No. 689 of 1914, against the decision of Babu Kamala Nath 
Das, Small Cause Court Judge of Dacca, dated the 25th March, 1914. 


(1) (1868) 10 W. R. 366. (a) (1871) 15 W. R. 534. 
(3) (1885) ILR. r2 Calc, 41. 
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The material facts and arguments appear from the judgment. 
Babu Manmatha Nath Mukherjee for the Petitioners. 
Baby Prokus Chandra Majumdar for the Opposiie Party. 

e 


Cc. A. Ve 
The judgment of the Courtewas delivered 'by 


Mookerjee J.—This Rule was issued on the application of 
two of the defendants in the suit tried by the Court. below. The 
plaintiffs opposite party instituted this suit against the India 
General Navigation and Railway Company and the River Steam 
Navigation Company for the recovery of damages on account of 
short delivéry of goods committed to their care for transmission 
by them as public carriers.” The third defendant, who was the 
consignor of the goods, was joined as a matter of. form and no 
claim was made against him. The plainiiffs described the principal 
defendants as the India General Navigation and Railway Company 
and the River Steam Navigatlon Company by their joint agent 
Mr. A, E. Rogers. Mr. Rogers entered appearance and pleaded that 
the suit was not maintainable against him. When the case came on 
for trial, it was represented to the Court on behalf of Mr. Rogers 
that he haderetired from the service of the Companies mentioned 
and had in fact left the country. The plaintiffs thereupon applied” 
to the Court for leave to omit the name of Mr. Rogers from the 
plaint. This applicayon was granted and’ the sult was decreed 
exparfe as if it had been instituted properly against the two Com- 
panies. We are now invited to set aside this decree onthe ground 
that the suit as brought was framed in contravention ot rule 1, 
order 2y of the Code of Civil Procedure ; and that if the application 
for amendment of the plaint was properly granted, the two Com- 
panies should have been served in’accordance with rule 2 of order 
29. In support of this view reliance has been placed upon the cases 
of Ram Dose Sein v. Stephenson (11; Nubeen Chundar v. Stephenson 
(2) and Campbell v. Jackson (3). 4 

There is no room for controversy that the plaint as originally 
framed was in contravention of rule t of order 39. But on behalf 
of the opposite party, an ingenious argument has been put forward 
that the sult was in essence brought against the two Companies and 
that the plainuffs mentioned the name of Mr. Rogers as the person 
upon whom the process was to be served, There is obviously no 
foundation for this theory. The suit was substantially agains, 

(1) (1868) 10 W. R. 366 
(a) (1871) 15 W. R. 534- 13) (1885) I. L. R, 12 Calc. 41. 
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Mr. Rogers, although he was sued in his capacity as joint agent 
of the two Companies mentioned. The suit, however, should have 
been framed as one against the two Companies, described by 
their proper namês, as is clear from the decisions mentioned, 
There is plainly no excuse for the mistaken course deliberately 


adopted by the plaintiffs. Even a casifal examination of the forms — 


of pleadings appended to the Code of Civil Procedure, makes it 
manifest that the sult was not properly framed; this form is identi- 
cal with what was contained In section 26 of the Code of Civil 
Procedure of 1859. In the circumstances of this case, as no ques- 
tion of limitation arises even if the suit be taken to have been 
instituted against the two companies on the date when the plaint was 
‘allowed to be amended, we are of opinion that the amendment may 
stand, But the plaintiffs were bound to serve notices of the suit in 
the manner provided in rule 2 of order 29 after the amendment had 
been made and the suit properly constituted. There is moreover 
nothing to show that Mr. Rogers wns, in respect of each of the two 
Companies, a person entitled to receive notice under the provisions 
of that rule. It Is needless, however, to deal with this aspect of the 
case in detail, because Mr. Rogers, it is conceded, is no longer 
| connected with either Company. g 


The result is that this Rule is made absolute and the decree of 
the Small Cause Court Judge set aside. The case will be remitted 
to the Court below in order that the plaintiffs may proceed in accord- 
ance with law to serve the defendants, and then to have the suit 
tried afresh. We may add that a question has been raised before 
us as to the effect of the death of one of the plaintiffs during the 
pendency of the sult in the Court below; this will be determined by 
the Small Cause Court Judge when he takes up the case for final 
disposal. The peutioners are entitled to their costs in this Court. 
We assess the hearing fee at two gold mohurs. 


A. T. MO Rule made absolute : case remanded, 


243 


Civile 


a 1915. 


kenal 
India General 
S. N, R, Co. 


v. 
Lal Mohan. 
Mookerjee, F. 


16915. 
wa > 


March, 10, 93. 





æ 


THE CALCUTTA LAW JOURNAL. (VoL. XXII 


Before Mr. Justice N. R. Chatterjea and Mr. Jusiice Mullick, 
INABIN CHANDRA CHOWDHURY AND OTHERS 


D. 


BEPIN CHANDRA ROY CHOWDAURY.* 


Appeal—Bengal Tenancy Act (VIII of 1885), Sec 153, Proviso and Explana- 
tion—No decision of question "as to the regularity of the proceedings in 
publishing or conducting the sale’ —Fraud in publishing or conducting a 
An appeal lies under the proviso to section 153 of the Bengal Tenancy Ket 

against an order of the Munsiff not deciding a question as to the regularity 

of the proceedings in publishing or conducting the sale and refusing to set aside 

a sale held In execution of a decree for rent (where the decree-holder is the 

purchaser) passed in a sult valued less than Rs. 50, the Judicial Officer who 

passed the decree and order, having been emporrered to exercise final juris- 

diction under section 153. 


~ Kali Mandal v. Ramsarbaswa (1) followed 


r 


The question whether or not a case comes under the proviso to section 153 
of the Béngal Tenancy Act, 1s to be determined not with reference to the 
question which may be raised, but with reference to the question decided by 
the order. 

Per N Rs Chatterjea F. (Mullick Y dissenting). The question as to fraud in 
publishing or,conducting a sale is not covered by the explanation to section 153 
of the Bengal Tenancy Act. ii 

Arjun Das v. Gunendra (3, followed, ` 

Tho explanation to section 153 of the Bengal Tenancy Act applies only 
to cases where there is a question as to irregularity in publishing or conducting 
a sale, and the effect of the Full Bench decision in Kali Mandal v, Ram- 
sarbaswa (1) has been restricted to that extent only 


Application for revision by the Petitioner under section 115 of 
the Code of Civil Procedure. 


Application to set aside an execution sale under a rent decree. 


The allegations made in the application were to the effect that 
no processes of attachment or proclamation were served upon the 
properties, and that the decree-holder, fraudulently and in collusion 
with the peon, got all the said processes suppressed and false returns 
submitted, and thus brought about the sale. The application was 
made more than 30 days after the sale, The learned Munsiff 

* Civil Rule No. 1137 of 1914, against the order of M. Yusuf, Esq , Dis- 


trict Judge of Rungpur, dated the 13th June, 1914, affirming that of Babu Sris 
Chandra Roy, Munsiff of Rungpur, dated the 7th April, 1914._ 


(1) (1905) ı C, L, J. 476; 1. L R. 32 Cale, 957. 
(a) (1914) 20C. L. J. 341, 
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refused to set aside the sale on the ground that there was’ no such 
fraudulent concealment of the exeoution proceedings on the part of 
the decree-holder ds to bring the case within section 18 of the 
Limitation Act. eHe did not decide any question as ‘Sto the 
tegularity of the proceedings in publishing or conducting the sale.” 
Against this o1der, an appeal was preferred to the District Judge, 
who rejected it as being incompetent. 


z Babu Alul Chunder Gupta for the Petitioner. 
Babu Mohini Mohan Chakravarty for the Opposite Party. 
O GAV 
The judgments of the Court were as follows :— 


N. R- Chatterjea J.—The gutstion raised in this Rule, is 
whether an appeal lay against an order of the Munsiff refusing to 
set aside a sale held in execution ofa decree passedin a suit for 
recovery of rent, in which the amount claimed did not exceed fifty 
rupees, the Judiclal Officer who passed the decree and order, having 
been empowered to exercise final jurisdiction under section 153 of 
the Bengal Tenancy Act. 


The determination of the question depends upon whether the 
order of the Munsiff has decided a question relating to eite to land 
or to some interest in land as between parties having conflicting 
claims thereto, within the meaning of section 153 of the Act. 


Now, the Full Bench inthe case of Kali Mandal v. Ramsurbarwa 
Chakravarti (1) beld that an order setting aside or declining to set 
aside a sale in execution of a decree for rent (where the decree- 
holder is the purchaser) is an order deciding a question relating to 
title to land as between paties having conflicting claims thereto, and 
falls within the proviso to section 153 of the Bengal Tenancy Act, 
and is therefore appealable, though there could be no appeal from 
the decree in the suit on account of the prohibition contained in 

, the section. 


The explanation which’ has bean added to section 153 of the 
Bengal Tenancy Act, by the Amending Act Iof 1908 (Eastern 
Bengal and Assam Tenancy) lays down that “a question as to the 
regularity of the procesdings in publishing or conducting a sale in 
execution of a decree for arrears of rent is not a question relating to 
title to land or to some interest in land as between parties having con- 
flicting claims thereto.’ The learned District Judge held thatthe real 
question in this case was whether there was any material Irregularity 
in publishing the sale, and that such a question according to the 

(1) (1905) I. L. R. ga Cale. 957; 1 C. L. J 476. 
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explanation to section 153 is not a question relating to title to land 
or to some interest in land as between parties having conflicting claims 
thereto. He accordingly held that no appeal lay to him and rejected 
the appeal. k 

The allegations however made in the applicatibn to set aside the 
sale are to the effect that no processes of attachment or proclamation 


, Were served upon the properties, and that the decree-Holder, 


fraudulently and in collusion with the peon got all the said processes 
suppressed and false returns to be submitted and thys 
brought about the sale. The sale therefore was sought to be set 
aside not merely on the ground of material irregularity as con- 
tended cn behalf of the opposite party, but also on the ground 
of fraud in publishing the sale if not on the latter ground alone. 

The application it appears was made more than jo days after 
the sale, and the Munsiff refused to set aside the sale on the ground 
that there was no such fraudulent concealment of the execution 
proceedings on the part of the decree-holder as.to bring the case 
within section 18 of the Limitation Act. He did not decide any 
questjon as “to the regularity of the proceedings in publishing 
or conducting the sale.” It is to be observed that the question 
whether or not, a case comes under the proviso to section 153, Is 
to be determined not with reference to the question which may be 
raised, but with reference to the question derided by the order. 

The explanation therefore to section 153 of the Bengal 
Tenancy Act has no application to the present case, and an appeal 
lay against the order of the Munsiff under the Full Bench deci- 
sion referred to above. But even if it be held that the Munsiff’s 
order by implication decided a question as to fraud in publishing 
the sale, we have to see whether a question as to fraud In 
publishing a sale is“ a question as to the regularity of the 
proceedings in publishing or conducting a sale” within the 
meaning of the explanation to section 153 of the Bengal Tenancy 
Act, and whether the effect of the Full Bench decision has been 
nullified by the said explanation as contended on behalf of the 
opposite party. 

Now, a sale may be set aside under order 21, rule go of the 
present Code of Civil Procedure, on the ground of material irre- 


gularity oron the ground of fraud in publishing or conducting 


u sale. Order 21, rule go of the present Code of Civil Procedure 
therefore covers a case of material irregularity provided for by 
section 311, as well as a case of fraud coming under section 244 
of the Civil Procedure of 1882. The distinction between an 
irregularity in publishing a sale and rawd in publishing a sale 
was well defined under ihe old, andis so under the present Code, 


` 
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ki 


and I do not think that the legislature by using the words “a Civil. 
question as to the regularity of the proceedings in publishing iors 


or conducting a sale” meant to include not only cases where a need 
question arises as to the irregularity in publication or conduct of Nabin Sai 
the sale, but als8 cases where there is a question of fraud in Bepin Chandra. 
publishing or conducting the sale. An irregularity of the pro- y, R, Chatterjea, g. 
ceedings in publishing or conducting*a sale is not the same as = 
fraud in publication or conduct of the sale, and I think, that if 
it, was the intention of the legislature to bar an appeal in cases 
where a question as to fraud in publishing or conducting a sale 
is decided, it would have expressed itself clearly by stating that “a 
question as to fraud or as to the regularity of the proceedings in 
publishing or conducting a sale” is not a question of title 
relating to title to land, &c.. It seems to me that the explanation 
applies only to cases where there isa question as to irregularity 
in publishing or conducting a sale, and that the effect of the 
Full Bench decision has been restricted to that extent only. 

Iam fortified in the view I take, by the case of Arjun Das v. 
Gunendra Nath Basu Mult (1). In that case proceedings to exe- 
cuts a decree for rent having been started more than a year after the 
judgment-debtor’s death, writ of attachment and proclamation of sale 
were issued in his name and returns were filed that processes 
had been duly served, and the decree-holder himself purchased 
| the holding at the sale which followed. In an application to 
set aside the sale bya person (who prior tp the sale had .pur- 
chased the holding) more than a month after the sale it was held 
that the application came within section 47 of the Civil Procedure 
Code and was not time-barred, section 18 of the Limitation Act 
being applicable to thej circumstances of the die, and the sale 
was set aside. The learned Judges (Mookerjee and Beachcroft . 
JJ). observed: © We may finally add that although the application 
must be deemed to have been made under section 47 of the 
(code of 1908, a second appeal may at first sight seem barred under 
section 153 of the Bengal Tenancy Act, as the claim in the 
suit for rent was under Rs. 100: Shyama Churan v, Debendra Nath (3); 
buta second appeal does apparently lie in this case on the author- 
ity of the decision of the Full Beach tn Xali Mandal v. Ram- 
sa bastos (3), the effect of which as explained in Beni dfadhab v. 
Buseswar:(4) bas not been completely nullified by the explanation 
added to section 153 ” 

(1) (1914) 20C. L J. 341, 18 C. W. N. 1266. 

(a) (1900) I L. R a7 Cale. 484: 

(3) (1905) I. L R ga Calc. 957, (4) (1911) 16 C, L. J. 542. 


. 
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Civiz, It was contended that we should not refer to the distinction 
1913. between irregularity and fraud in the Code of Civil Procedure 
wre 9 


Nabin Chandra in construing a section of the Bengal Teuancy Act. But the pro- 
visions‘of the Civil Procedure Code for setting aaide a sale either 
on the ground of fraud or irregularity in publishing or conducting 
N. R. Chatterjea, F. a sale are applicable to sales held under the Bengal Tenancy Act, 
== “and the words “regularity of the procedure in publishing or con- 
ducting a aale” in the explanation to section 153 evidently refer to 
such a ground for setting aside a sale under the Civil Procedure 
Code, and I am accordingly justified in referring to the provi- 

sions of that Code on the point. 


Iam of opinion that a question as to fraud in publishing or 
conducting a sale is not covered by the explanation to section 
153 of the Bengal Tenaucy -Act, and that the Full Bench deci- 
sion still applies to a case where a uch a question is decided. 
Assuming therefore that the Munsiff’s order decided a question 
as to fraud in publishing the sale, I think that an appeal. lay. in 
this case against the order of the Munsiff under the proviso 
to section 153 of the Bengal Tenancy Act. A 

The Rule is accordingly made absolute, the order of the 
District Judge set aside, and the case ts remanded to the lower 
appellate Court for the hearing of the appeal on the merits. 
Costs of this Rule r gold mohur will abide the result. 


Mullick J.—The petitioners who consist of two judgment- 
debtors and a purchaser from a judgment-debtor after the rent 
decree but before the sale, applied to the Munsiff to set aside the 
sale on the ground of material irregularity and fraud. The Munslff 
found that the application was made more than 30 days after the 
sale and that the petitioners were not entitled to the benefit of 
section 18, Limitation Act inasmuch as they had falled to show 
that they had been kept by the fraud of the opposite party from 
knowing about the sale and applying within time. This was not 
a finding upon a question as to the, irregularity of the proceedings 
In publishing or conducting the sale and the explanation to section 
“153, Bengal Tenancy Act, does not apply. An appeal therefore ` 
was competent having regard to the decision in Kali Mandal v. 
Ramsarbaswoa Chakravarti (1)- 


I agree therefore with my learned brother that the District 
Judge’s order holding thatno appeal lay was an order wrongly 


(1) (1905) I. L. R. ga Cale. 957; 1 C. L. J. 476 


v. 
Bepin Chandra 
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declining jurisdiction and that the Rule should be made absolute Crvi. 


with costs. 1985. 


But with that part of my learned brother’s judgment in which EN An 
he expresses the eopinion that an trregulaity in conducting and 
publishing a sale caused by frand is not covered by the explana- 
tion to section 153, I respectfully venture to express a doubt. | N. R. Chatterjee F. 
An irregularity in publishing or conducting a sale may be accom- 

panied with or without fraud. The explanation under considera- 

tion does not expressly exclude from its scope an irregularity tainted 

by fraud and there is nothing in the Oivil Procedure Code of 1882 

and much legs in the Code of 1908 which compels us to limit 

the generality of the terms of the explanation and. to give to it a 

meaning different from its apparent meaning. 


, 
Bépla CHi Chandra. 


The Rule however must be made absolute on the first ground and 
the appeal sent down to be heard on its merits. 


A. T. d. Rule made absolute. 


Before Sir A ulosh Mookerjes, Knight, Judge, and Mr. Fustice 
Beacheroft. 
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SAFER ALI MANDAL AND o+uers.* Fuly, 21, 
Sut, maintainability of-—Small Cause Court—Rent of hemestead land— 1914. 
Provincial Small Cause Courts Act (IX af 188;), Sch. Il, Art, &— Mor 
Specially anthorised, Fune, 4 


A Small Cause Court Judge, unless specially authorised by the Local 
Government, has no jurisdiction to entertain a suit for recovery of rent of : 
homestead land under article 8 of the second schedule to the Provincial Small 
Cause Courts Act. 


Uma Churn v. Byars Bewah (1) followed. 


Suits for recovery of rent may be tried under the Small Cause Court pro- 
cedure, only by such Judges as had been expressly authorised to. exercise 
- jurisdiction in that behalf Junsdiction conferred by a general order ona 
particular Smal] Cause Court, irrespective of the qualifications of the individual 


officer who may preside therein, ts not such special authorisation within the 
meaning of article 8. ie 4 


* Civil Rule No, 251 of 16914, and on review Rule No. 1036 of 1914, 
against the decision of Babu Tincowri Chaudhuri, Munsiff of Sealdah, dated 
“tho 26th November, 1913 i 

(1) (1887) LL R 15 Cale, 174, 
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Rule obtained by the Defendants. 

Sult for recovery of rent of homestead land. 

The material facts and arguments appear from the judgment. 
Babu Purendu Sundar Banerjee for the Petitioners. 

No one appeared for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—This is a Rule to set aside the judgment 
and decree of a Small Cause Court Judge, on the ground that he bad 
no jurisdiction to try the suit. which is for recovery of rent of 
homestead land. Objection was taken in the Court below that under 
Art 8 of the second schedule to the Small Cause Courts Act, such 
a sult was excluded from the‘cognizance of a Small Cause Court. 
This objection was overruled on the ground that a similar sult in 
respect of this very land had been tried asa Small Cause Court 
suit In 1906. In our opinion, the view taken by the Small Cause 
Court Judge ls erroneous. l 


It.is plain from clause (8) that a suit for recovery of rent other 
than a house-rent is not triable as a Small Cause Court suit (Uina 
Churn v. Bijari Bewah (1), unless the Judge of the Small Cause 
Court has been expressly invested by the Local Government with 
authority to exercise jurisdiction with respect thereto. It is possible 
that Babu Beharilal Chatterjee who in 1906 tried the previous 
sulte for rent, had Been Invested by the Local Government with 
authority to exercise jurisdiction in respect of suits for recovery of 
rent. But it has not been shown that the present Small Cause 
Court Judge, Babu Tincowri Chowdhury, has been so authorised. 
A special authorisation under clause (8) is entirely personal to the 
presiding Judge; it is not as if the Court were specially Invested 
with jurisdiction to try a particular class of cases. Consequently, 
the mere fact that a similar suit was in 1906 tried asa Small Cause 
Court sult does not show that the present sult could have been 
similarly tried. í 

The result is that this Rule is made absolute, the decree of the 
Small Cause Court Judge set aside and the case returned to him in” 
order that it may be tried as aregular suit. The petitioner is entitled 
to his costs both. here and in .the Court below. We assess the 
hearing fee in this Court at one gold mohur. 


The plaintiffs applied for J obtained a Rule to review the above 
judgment. 
(1) (1887) I. L. R. 15 Cale, 174. 
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Maulvi Wahid Hossein for the Petitioners. 

Babu Purendu Sindar Banerjee for the Opposite Party. - 

i C. A. V. 

The considered judgment of the Court on review was délivered 
by 

Mookerjee J.—We are invited in this Rule to review our 
judgment in the case of Golam Mandal and another v. Safer Ali” 
Mandal and others (Civil Rule 251 of 1914). That Rule was 
obtained by the defendants ın a suit for recovery of rent of home- 
stead land, to set aside the decre2 of the Small Cause Court Judge 
on the ground that he had no jurisdiction to try the suit. The 
Rule was heard ev parie on the 4th June 1914 and was made 
absolute. On the 3rd September 1914 the plaintiff and two of 
the defendants applied to us to review our decision on two grounds, 
namely, Ars/, that the notice of the Rule had not bean served upon 
the petitioners, and, secondly, that materials essential for a correct 
decision of the question in controversy were not placed before the 
Court. We accordingly granted the present Rule. The allegation 
that the notice of the Rule had not been duly served has not been 
contradicted by the opposite party. We have consequently allowed 
the matter to be re-argued, and this course was cleaxly desirable 
in view of the fact that the question raised is one of juris- 
diction, which may affect the decision not merely of the case before 
us, but also of other similar cases tried by the Small Cause 
Court Judge. 

The plaintiff sued the defendant for recovery of arrears of rent 
of ho.nestead land. An objection taken by the defendants that the 
suit was excluded from the cognizance of the Small Cause Court 
by article 8 of the second schedule to the Small Cause Court Act 
was overruled by the Judge in the Court below on the ground 
that a similar suit in respect of this very land had been tried as 
a Small Cause Court suit in 1906. We set aside the decree’ made 
by the Small Cause Court Judge in favour of the plaintiff on the 
ground that there was nothing to show that the Judge had been 
„expressly invested by the Local Government with authority to exer- 
cise jurisdiction with respect to suits of this olass. We are now 
invited to review our decision on the ground that the Judge had 
asa matter of fact been duly authorised by the Local Govern- 
ment. Im support of this contention reliance has been placed 
upon the following notification of the Government of Bengal dated 
the arst June 1904 — 


“Tt is hereby notified that the Munaiffs of Alipore and Sealdah 
5 
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in the District of 24-Parganas are vested under clause (8) of the second 

schedule of the Provincial Small Cause Courts Act (LX of 1887) with 

power tq try, under the Small Cause Court procedure, suits for the 

recovery of rent of homestead lands within their respective jurisdic- 
tions, when the value does not exceed Rupees Fifty.” It has been 

grgued on behalf of the opposite party that this notification is of no 
avail, and that whatis requisite is that the particular Judge who 
tries the case should have been expressly invested by the Locale 
Government with authorty to exercise junsdiction with respect 
thereto ; In other words, that the special authorization contem- 
plated by clause (8) is entirely personal to the presiding Judge 

In our opinion, this contentiom1s well-founded. 

Clause (8) of the second schedule to the Provincial Small Cause 
Courts Act excepts a suit for the recovery of rent other than house-rent 
from the cognizance of a Court of Small Causes unless the Judge of the 
Court of Small Causes has been expressly invested by the Local Gov- 
ernment with authority to exercise jurisdiction with respect thereto. 
Clauses (8) of the schedule must be read along with sub-sec. 1 
of section 15, and, when they are so read, it becomes obvious that a 
distinction is drawn by the Legislature between “a Couri 
of Small Causes” and “the Fudge of the Cour/ of Small Causes.” 
Clause (8) requires that the Judge should have been expressly in- 
vested with authority to exercise jurisdiction, and not that jurisdiction 
should have been cOnferred upon the Court The distinction 
between the Court as an institution in which the Judge exercises 
judicial functions and the particular individual who presides in that 
Court is fundamental and well-recognised. (See for instance section 
6 of the Small Cause Courts Act) As an illustration, refer- 
ence may be made to the decision of the Full Bench in Bahadur .v, 
Eradainlla (1), where it was pointed out that the word “Court” 
implies a sense of continulty notwithstanding a change of officers. 
On the other hand, when we turn to sectlon 153 of the Bengal 
Tenancy Act, we find an Instance where a Judicial Officer may be 
speolally empowered to exercise a particular jurisdiction. It is clear, 
upon a plain reading of clause (8) and assigning to the term 
“Judge” its natural meaning, that the Legislature intended that suits 
for the recovery of rent should be tried under the Small Cause 
Court procedure, only by such Judges as had been expressly author- 
ised to exercise jurisdiction in that behalf; it was not intended that 


jurisdiction should .be conferred by a general order ong particular l 


(1) (1910) L L. R. 37 Cak. 642, 12 C. L. J. 45. 
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Small Cause Court, irrespective of the qualifications of the individual 
officer who may preside therein. It is not disputed that Babu 
Tincowrt Chaudhuri, who tried-this suit, had never been expressly 
invested by the Local Government with authority to exercise juris- 
diction with respect to suits for the recovery of reut. The noti- 
fication of the arst June 1904 ls, as we have said, of no avail; 
what was needed was a notification authorising the particular officer 
to try suits for the recovery of homestéad lands after jurisdiction 
bad been conferred upon him under section 25 of Act XII of 1887. 
The order under section 25 of Act XII of 1887 constituted this officer 
a Judge of a Court of Small Causes within the meaning of clause 
(8) of Act LX of 1887, as explained.in the case of Akshay Kumar 
v. Hira Ram (1). But as he was not expressly invested with author- 
ity to try sults for the recovery of homestead land, he has exercised 
a jurisdiction not vested in him by law: Sahodora v, Sarbosobha (2). 
It Is desirable that matters should be set right by the Local Govern- 
ment on an early date by the Issue of notifications from time to 
time expressly investing particular officers (whether they be Judges 
of Small Cause Courts under sections 6 and 8 of Act IK of 1887 or 
section 35 of Act XII of 1887) with authority to exercise jurisdiction 
in sults for the recovery of rent of specified classes Of land and of 
specified amounts, But in so far as'the present suit is concerned, 
there is no escape from the position that the decree was made 
without jurisdiction. We accordingly affirm otr previous decisidn and 
discharge this Rule ; but, in view of the special circumstances of the 
case, we make no order as to costs. 


We direct that a copy of our judgment be forwarded to the Local 
Government for information and for such action as may be deemed 
necessary. $ 


Rule No. 251 made absolute: case sent back: Rule No. 1036 
discharged. 


A. T. Me 


(1) (1908) I. L. R. 35 Cale, 677; 7 C. L J. 407 
(a) (1914) 20 C. L. J. 494. 
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Pleading ~Plaint—Deeds, nature of —Different ast inconsistent rights— 
Inconsistent stais of facts. 


The plaintiff is bound to state in the plaint the nature of the deeds on 
which he relies in deducing his title from the person under whom he claims 
and to show the devolution of the &state to himself 

It is absolutely essential that the pleading, not to be embarrassing to the 
defendant, should state those facts which will put the defendant on his guard 
and tell bim what he will have to meet when the case comes on for trial ; but 
the plaintiff need not set out the evidence whereby he proposes to prove the 
facts which give him the title. 

Phillips v Phillips (1) followed. 

The patties should be held strictly to their pleadings and should not be 
allowed to prove at the trial any fact which Is not stated In the pleadings. 

A plalotiff may, lo certain circumstances, rely upon several different rights 
alternatively though they may be Inconsistent. 

Narendra v. Abhay (2) referred to, 

But he cannot be permitted to allege two absolutely inconsistent state of 
facts, gach of which is destguctive of the other. ` 

Mahomed Buksh v, Hosseini Bibi (3) referred to. 

Appeal by the Plaintiff. 

Suit for partition of joint property. 

The material facts and arguments appear from the judgment. 

Babu Gopal Chunader Dus for the Appellant. 

Babus Foges Chunder Roy and Upendra Lal Roy fòr the 
Respondents. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal. by the plaintiff against the 
preliminary decree In a sult for partition of joint property. The 
decree has been assailed on two grounds, namely, fre/, that the 
lower Courthas erroneously determined the share of the plaintiff ; and 
secondly, that the lower Court hae made an incorrect order for costs 
in favour of the defendants. 

* Appeal from Otiginal Decree No. 211 of 191s, agalost the decree of Babu 

' Asutosh Ghose, Subordinate Judge of Dacca, dated the 6th May, 191a. 

(1) (1878) 49. B. D. 127 (139). 

(a) (1906) I. L R. 34 Cale. 57 F.B; 4 C. L. J. 437 E. B. 

(3) (188811. L. R. 15 Cale 684; L R. 15 L A. 8, 
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As regards the first ground, it appears that the disputed pro- 
perty was, on the roth September 1898, purchased at an execution 
sale, for Rs. 6,130 by a person whom we shall call X. X had a*brother 
Y who had four sons A, B, C and D. On the 7th November 1900, X 
conveyed a six annas share of the eproperty to his three nephews 
A, B, and C. On the rath June 1910, A transferred a two annase 
sharé to the defendants on the assumption that he was competent 
to deal with that share as one of the three brothers in whoss favour 
the conveyance had been executed by X. On the 6th October 
1910, X, B, C and D conveyed fourteen and a half annas share to 
the plaintiff, namely, a ten annas share held by X, and four and a 
half annas share claimed by B, C and D, on the hypothesis that the 
conveyance by X, though nominally in favour of A, Band C, had 
really benefited A, B, Cand D. On the 33rd January 1911, the 
plaintiff commenced this action for partition on the allegation that 
he was entitled to fourteen and a half annas share of the property 
while the defendants were entitled to the remaining one anda 
half annas share. The defendants answered that they had acquired 
a good title to a two annas share by their purchase from A, and 
that the plaintiff was entitled to only fourteen annas shave. 


The plaint, it may be observed at the outset, is singularly 
meagre; it does not narrate the history of the title of the plaintiff, 
nor does it mention the deeds whereby the tle had devolved on 
him, The defendants accordingly urged in their written statement 
thet the plaintiff was not entitled to relief on 2 plaint s0 framed 
and was bound to disclose the details of his title. This conten- 
tion was well-founded, as the plaintiff was bound to state the 
nature of the deeds on which he relies in deducing his title 
from the person under whom he claims and to show the de- 
volution of the estate to himself: Philipps v. Philipps (1); 
Derbyshire v. Leigh(2); Davis v. James (3), for as Cotton L. J. 
said in PAilippsy. Philipps (1), it is absolutely essential that the 
pleading, not to be embarrassing to the defendants, should state 
those facts which will put the defendants on their guard and tell 
them what they will have to mzet when the case comes on for 
trial. This much the plaintiff is bound to do, though he need not 
set out the evidence whoreby he proposes to prove the facts-which 
give him the title : Williams v, Wilcox (4); Gautret v. Egerton (5) 


(1) (1878) 4 Q. BD. 127. (a) (1896) 10. B. 554. 
(3) (1884) a6 Ch. D, 778. (4) (1898) 8 A. & E. 314 (331). 
(5) (1867) L. R aC. P. 371. 
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The Court, however, took no notice of the objection, and raised a 
comprehensive issue in these terms: “What is the share of the 
plaintiff in the property in sult.” The plaintiff was thus 
left free to nullify the salutary rule enunciated by Brett L. J. in 
Philipps v. Phillipps (1) that the parties should be held strictly to 
their pleadings and should “not be allowed to prove at the trial any 
fact which is not stated in the pleadings. What the consequence 
has been, we realise when we come to examine the case on the 
merits. We find that the title alleged by the plaintif is contrary to 
the tenor of the admitted deeds. On the face of the sale- 
certificate, X became the sole owner by purchase of the property 
in dispute. Under the conveyance executed by X in favour of 
A, B and C, they became jointly interested in a six annas 
share. After this transaction, a ten annas share was left to X. 
Consequently, A was prima facie entitled to a two annas share 
which he transferred to the defendant. B and C were entitled to a 
four annas, while their uncle X had a ten annas share ; this they 
conveyed to the plaintiff, who thereby obtained a fourteen annas 
share. D was apparently not entitled to any share at all. The 
claim of the plaintiff to a fourteen and half annas share cannot con- 
sequently bè sustained, unless it is established that these deeds do 
not represent the true state of facts. The plaintiff in his plaint 
has furnished no indication of the source of his title, nor does -be 
afford a clue to the grounds, if any, upon which he challenges ihe 
admitted deeds. When we turn to the evidence, however, we find 
that “he has attempted to develop two inconsistent cass. He 
called one of his vendors, namely, X, to prove that X and Y, who 
were separate in food and estate, became joint owners of the 
property by purchase at the execution sale and that the | consider- 
ation was furnished by them in the proportion of ten to six, though 
the purchase was made in the name of X alone. The witness 
added that thereafter Y took a conveyance from him in respect 
of. a six annas share in the name of his three major song, 
X in substance repudiated the allegations he had solemnly 
made in the conveyance in favour of bis nephews. On this basis, 
the plaintiff can succeed only if he proves that what purportsto be 
a conveyance to A, B and C is in reality a deed of relinquishment in 
favour of thelr father Y, and that upon the death of the latter, his 
four sons A,B, C and D have taken equal shares by right of 
inheritance. The plaintiff then called another set of witnesses, 


(D) (0878) 4 Q.B. D. 127 (193). 
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namely, his vendors B,C and D to contradict the allegations of 
X, on the hypothesis that the property was acquired by X alone and 
was transferred by him for consideratioa under the conveyange in 
the names of A, B® and C either to Yor to A, B,C and D. The 
defendants found themselves in a position of embarrassment, when 
these contradictory allegations were sprung upon them, without any 


indication afforded in the plaint ; but fortunately, the testimony of-° 


ong set .of witnesses neutralised that of the other, and the Sub- 
ordinate Judge held that the plaintiff had failed to prove his title 
to any share in excess of fourteen ghnas. In our opinion, the 
plaintiffs should not have been allowed to proceed on ths plaint as 
framed; he should have been called upon to specify in his state- 
ment of claim the nature of the deeds and transactions from which 
he deduced his title, The plaintiff, deliberately and for obvious 
reasons, departed from the well-recognised rule applicable to the 
matter; when the plaint was filed, he could not make up his mind 
which alternative to choose, and consequently left his case to be 
developed by his witnesses. Now, it may be conceded that a plain- 
tiff may in certain circumstances rely upon several different rights 
alterhaitvely though they may be inconsistent. This was recognised 
by the Full Bench in Narendra Nath Barari v. Abhoy Charan Chat- 
fopadhya (1) and is in conformity with the rule recognised in 
Philipps v. Philipps (2); Berdunv. Greenwood (3); Hawkesley v 
Bradshaw (4) and In re Morgan (5). Bul, as pointed out, by 
the Judicial Committee in Mahomed Bush v, Hosseini Bibs (6) 
the plaintiff cannot be permitted to allege two absolutely incon- 
sistent state of facts each of which is destructive of the other. 
In the case before us, the plaintif, it 18 true, did not make a 
definite case in the plaint but sought at the trial to develap two 
inconsistent cases, on the teatimony of two different gets of 
witnesses. The Subordinate Judge rightly held that the evidence 
was not reliable enough to establish either the one case or the 
others- He ’has--pointed out that the evidence‘ to show that the 
execution purchase, though made in the name of X, was for the 
benefit of both X and Y, is utterly untrustworthy The two 
brothers at the time were separate, There is no independent evidence 
to corroborate the assertion of X, that a-proportionate part ot the 


(1) (1906) I, L. R. 34 Cale 51; 4 C.L J 437. 
(2) (1878)-4 Q. B. D. 127. (3) (1878) 3 Ex. D. 251. 
(4) (1830) 5 Q B. D 302. (5) (1887) 35 Ch. D. 492, 
(6) (1888) I. L. R. 15 Calc. 684; L- R. 151. A, 81, 
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consideration was furnished by Y Nor is there any trustworthy 
evidence to show that, after this purchase, Y obtained joint pos- 


session of the property along with X. There is, on the other hand, — 


no tan¥ible evidence to prove that the conveygnce executed by 
X in favour of A. B, and C was really a conveyance in favour of 
Y, or of A, B, C and D. [t.wis suggested at one stage of the 


~ eaigument in the Court below, and that suggestion has been repeated 


in this Court, that the conveyance might possibly be treated asa 
deed of relinquishment. This theory is extremely improbable. 
If the parties really intended the document to operate as a deed of 
release, there is no conceivable reason why it should not have 
been described as such; it is inexplicable why recitals untrue in fact 
should have been deliberately*inserted inthe deed, and why a large 
amount should have been paid as stamp duty on the conveyance, 
while a smaller amount would have sufficed for a deed of release 
We aie clearly of opinion that the plaintiff has falled to prove 
that the deed of conveyance by X in favour of A,B and C was 
in reality other than what it purported to be. But the appellant 
has afgued that as the paities ina sull for partition, occupy the 
position of counter-claimants, it was incumbent upon the defend- 
ants to set pp and establish their special case. There is plainly 
no force in this contention. The defendants had no occasion to 
meet any case alleged in the plaint, while the two alternative cases 


developed in the evidence were destructive of each other. The, 


first ground consequently fails. 


As regards the second ground, it has not been seriously dis- 
puted by the respondents that the order for costs is erroneous. 


The Subordinate Judge has allowed the defendants the fall amount | 


of pleader’s fees on the value of the suit, This order could not 
properly be made at the stage of the preliminary decree, when the 
matter in controversy related only to a half anna share in the pro- 
perty valued at Rs. 320. We hold accordingly that the pleader’s fee 
in Court below-should have been assessed at one gold-mohur only, 
and that the total costs allowed to the defendants should have be n 
fixed at Rs. $2-1-9 pies instead of Rs. 376-1-g ples. Subject to this 
variation, the decree of the Subordinate Judge will be affirmed. 


The respondents are entitled to their costs In this Court. We 


assess the hearing fee at two gold mohurs. 
ALT. OM. Decree modified. 


Sa 
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Before Sir Asutosh Mookerze, Knight, Judge, and Mr. Justice 
Newbould. 


e ATRABANNESSA BIBI 
v, 
SAFATULLAH MlAsAND OTHERS? 
Benamidar, suit by—Suit for partttion—Partition, 

A benamidar cannot maintain a suit for partition of joint immovable 
property. 

A distinction has been recognised by the Calcutta High Court between sults 
for land and sults for money claims, in the determination of the question of the 
competency of a benamidar to maintain a suit; inthe former class of cases 
the right has been denied; in the latter cass of cases the right has been 
sustained. A suit for partition of immovable property is included in the same 
category as a suit for possession of land 

Cases referred to. 


+ 


The object of a suit for partition is to alter the form of enjoyment of joint 
property by the co-owners 


Partition signifies the surrender of a portion of a jolnt right in exchange 
for a similar right from the co-sharers, | 


The essence of partition is that the property is transformed lato estates in 
severalty and one of such estates is assigned to each of the former occupants 


for his sole use and as his sole property No analogy can be established 
between the process thus described and the enforcement of a money claim, eren 


when such claim is associated with land, as in the case of a benam! mortgage 
or of a benami lease, though even as regards leases, as also as regards 
mortgages, there is apparently some divergence of judicial opinion. 


Cases referred to. 

Appeal by the Plaintiff. 

Sult for partition of joint immovable property. 

The material facts and arguments appear from the judgment. 

. Babus Ram Chunder Mosumdar and Dhirendra Lal Kasigir 
for the Appellants. 


Babu Dwarka Nath Chakrabarti and Moxloi Nuruddin Ahmed 
for the Respondents, 

The judgment of the Court was delivered by 

Mookerjee J.—A gu.stion of Jaw of first impression hie been 
raised in this appeal which has been preferred by the plaintiff in a suit 

* Appeal from Appellate Decree No. 2673 of 1912, against the decree of 


C. H. Moseley, Esq., District Judge of Mymensingh, dated the sth March, 1912, 


affirming that of Babu Behari Lal Chatterjee, Subordinate Judge of Mymensingh, 
dated the agth April, 1911. 
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for partition of joint immovable property. On the 3oth April 1906 
the plaintiff took a conveyance in respect of a share of the disputed 
land from her brother. On ths a8th September z909 the plaintiff 
instituted this sult for partition and joined her vendor as pro forma 
defendant. The contesting defendants resisted the claim on the 
“ground amongst others that the sale was a fictitious transaction and 
that the plaintiff as the nominal owner was not entitled to maintain 
the suit, The Courts below have concurrently found upon the 
facts in favour of the defendants and have dismissed the suit. The 
question thus arises whether a benamidar can maintain a suit for 
partition of joint immovable property. 


On behalf of the appellant reference has been made to the 
cases of Basi Poddar v. Ram Krishna (1) and Baburam v. Ram 
Sahai (2), where the right of a benamidai to apply for reversal of an 
execution sale of land under section 310A of the Code of 1882 
was sustained, ns also to the decisions in Syeenath v. Chundernath 
(3); Bhoobunessur vw. Fuggessuree (4) ; Sachilenanda v. Baloram 
(5); Hara Gobinda v. Purna Chandra (6); Alikjan v. Rambaran (7) 
and Kirtibas v. Gopal Fiu (8), where the right of a nominal mort- 
gagee to erfforce the security was recognised. On behalf of the 
respondents, on the other hand, reliance has been placed upon the 
doctrine now well-settled in this Court that a benamidar is not 
competent to maintain a suit for posseasion of immovable property: 
Meheroonissa v. Hur Churn (9); Fuseelun v. Omdah (10); Kally Pro- 
sonno v. Dinonath (11); Tamaoonnissa v. Woofjulmonee (12); Hari 
Gobind v, Akhoy (13); Issur Chandra v. Gopal Chandra (14); Baroda 
v, Dino Bandhu (15); Mohendra Nath v. Kah Prosad (16). This 
doctrine is in accord with the pronouncement of the Madras High 
Court in Kuthaperumal v. Seorefary of State (17), though possibly 
a discordant note Is sounded in the still later case of Venkufachala 
v. Subramania (18); while a contrary view has been adopted in 


(1) (1896) 1 C. W. N. 135, (a) (1605) BC. L. J. 305. 

(3) (1872) 17 W. R 192. (4) (1874) 22 W R 413. 

(5) (1897) I L. R. a4 Calc. 644. (6) (1909) 11 C. L. J. 47 

(7) (1910) 12 C. L, J. 357. (8) (1913) 19C. L J. 193. 

(9) (1868) 10 W. R. 220. (10) (1868) 11 B. L. R. 6o note. 
(11) (1873) 11 B L. R 56 (64); 19 W. R. 434 
(12) (1873) 20 W. R. 72. (13) (1889) I. L. R. 16 Calc. 364. 


(14) (1897) I. L. R. ag Cale. 98. 

(15) (1898) I. L. R 25 Cale. 874:3 C. W. N. 12. 
(16) (1902) I. L, R go Calc. 265. 

(17) (1906) I. L. R. go Mad. 245; 17 M_L. J. 174. 
(8) (1910) BM. L. T. 377. 
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Bombay: Dagdu v. Balvané (1); Ravji v. Mahade (2); and in 
Allhabad: Nand Kishore v. Ahmad Ata (3); Vad Ram v. Umrao 
Singh (4). These cases indicate tbat a distinction -has been} 
recognised in this Court between suits for land and suits for @noney 
claims, in the determination of the question of the competence of 
a benamidar to maintain a suit; in the former class of cases the right 
has been denied; in the latter class of cases the right has been, 
sustained. The substantial question in controversy is, within which 
of these classes does a suit for partition of land fall. In our opinion 
a suit for partition of Immovable property should, for our present 
purpose. be included in the same category as a sutt for possession 
of land. The object of a suit for partition is to alter the form of 
enjoyment of joint property by the co-ewners ; or, as has sometimes 
been said, partition signifies the surrender of a portion of a joint 
right in exchange for a similar right from the co-sharer. Partition 
ig thus the division made between several persons, of joint lands, 
which belong to them as co-proprietors, so that each becomes the 
sole owner of the part which is allotted to him; the essence of 
partition ls that the property is transformed into estates in severalty 
and one of such estates is assigned to each of the former occu- 
pants for his sole use and as his sole property. No intelligible 
principle has been suggested whereby an analogy can be established 
between the process thus described and the enforcement of a money 
claim, even when such claim is associated with land, as in the case 
of a benami mortgage or of a benami lease, though it may” be 
observed that even as regards leases, [Donselle v. Kedarnath (5); 
Kedarnath v. Donselle (6); Inderbuttee v. Muhboob (7); Fatnarayan 
v. Kadimbini (8) ; Purnia v. Torab (9); Bogar v. Karam Singh (10) ;] 
as also as regards mortgages, [Alikian v. Rumbarasz (11); Basiruddin 
v. Mahomed (12)], there is apparently some divergence of judictal 
opinion. We accordingly hold that the plaintiff as benamidar is not 
entitled to maintain a suit for partition of the joint property in 
dispute. 

It has finally been argued on the authority of the decision in Ram 
Bhurosee v. Bissesser (13), that the defendants should not have been 


a 


(1) (1897) I. L, R. aa Bom. 820, 
(a) (1897) I. L. R. 22 Bom. 67a. (3) (1895) LL R IB All. 65. 
(4) (1899) I. L. R. ar All. 380. (5) (1871) 7 B. L. R. 720; 16 W. R. 186, 


(6) (1873) 20 W, R. 352. (7) 875) a4 W. R. 44. 
18) (1869) 7 B. L. R. 723 note, (9) (1865) Wyman 14 
(10) (1907) P. W. R. 26, (11) (1910) 13 C.L J. 357. 


(1a) (1908) 12 C. W. N 409. (13) (1872) 18 W. R 454. 
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CiviL. allowed to objeot that tbe plaintiff was not the real owner. There is 
1915 no foundation for this contention. The defendants allege that the 
4 es vendor of the plaintiff was a party to a prior partition suit instituted 
in rgoy and that the present suit had been Institugd at his instance 
sas and on his behalf by his benamidar with a view to enable him to 
Moekerjes, F. escape from the effects of the decree in the earlier litigation. This, 
ki , if established, is a complete answe: to the suit as framed, and the 
defendants were undoubtedly competent to urge this defence as they 
have successfully dons. This also meets another objection taken 
by the defendants, namely, that the proper procedure- was not to 
dismiss the suit but to direct that the beneficial owner be made 
a joint plaintifi—a course commended in Sits Math v. Nobin 
Chunder (1); Gopi Nath œ. Bhugwal Pershad (2); Kally Prosonno 
v. Dinonath (3); Bhola Pershad v. Ram Lal (4). In the present 
case the procedure now suggested cannot possibly be adopted. In 
the first place the vendor of the plaintif cannot be jomed as a 
co-plaintiff without his consent. In the second place if he was 
so joined it would be of no avail as the relief claimed must be 
refused on the ground that the sult is barred by.the decree in the 
prior partition suit. 2 
As a last resort the plaintiff bas relied upon her jote right, but 
we are of opinion that the District Judge has very properly left 
the matter open for adjudication in a separate sult appropriately 
framed in that behalf. 
‘The result. is that the decree of the District Judge 1s affirmed 
and this appeal dismissed with costs. 


A. T. M. . Appeal dismissed, 


~ (1) (1879).5 G. L. R. 102 (a) (1884) I. L. R. 10 Calc. 697. 
(9) (1873) 11 B. L. R. 56, 19 W, R. 434; 
(4) (1896) I. L R. 24 Cale 34. 


ene 


Before Mr. Fustice D. Chatterjee and Mr. Fustice Chapman, 


Civit. MUKTA NATH ROY CHOWDHURY 
Er v. 
1915, JITENDRA NATH ROY CHOWDHURY.* 
Fanuery, 7. Will, execution of—Marh—Hand guided by another person—Attestation—One 


witness saw the testator afix his marh—Testator acknowledging before 
another witness—Indian Succession Act |X of 18651, Sec 5o. 


A finger mark made by the testator on the will is sufficient, if made by his 


~ Appeal from Original Decree No. 229 of 1912, against the decree of 


H. P. Duval, Esq, Additional District Judge of a4-Parganas, dated the 4th 
April, 1912. 
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hand though that hand was guided by another person, provided he (the testa- 
tor) acquiesces and adopts it, 


Wilson v. Beddard (1) followed. 

It is sufficlent cempliance as regards attestation with the requirements 
of clause (3) of section 50 of the Indian Succession Act, if one witness proves 
that he saw tho testator affix his mark to thg will and the other that he received 
an acknowledgment from him (the testator). It {is not necessary that each of 
the witnesses must prove the same state of things. 

* Appeal by the Plaintiff. 


Application for letters of administration with the copy of the will 
annexed. 


The material facts and arguments appear from the judgment. 
Babs Tarak Chunder Chakrabarti for the Appellant. 


Babus Satya Chiram Sinha and Dhirendra Krishna Ray for the 
Respondent. 


The judgment of the Court was as follows :— 


This appeal arises out of an application for letters of adminis- 
tration with a copy of the will annexed to the property of one 
Khirodebasini Debi who died on the 7th February 1gt1 after 
having, it is sald, executed her last will on the 6th of February, the 
day previous. The learned Judge has refused to grant letters of ad- 
ministration holding that there was no independent evidence as to 
the execution of the will and that the attestation was not legally 
proved. The learned ‘Judge found and we think rightly found upon 
the evidence that the lady wanted to make a will or in any case 
some disposition of her property in favour of the beneficiary in this 
case, that is, Bhupendra Nath Ray Chowdhuri, the son of Mukta 
Nath Ray Chowdhurl. Of this there canbe no doubt. She was living 
in the same house with Mukta Nath and his children and this 
boy Bhupendra Nath is said to have been very much loved by her, 
So far as the motive of the testatrix is concerned it 1s in favour of the 
will having been executed. 

As regards independent evidence objection has been taken that nearer 
relations were not to attest the will nor her spiritual guide. Her nearer 
relations were, however, not residing at Cossipur, where she resided 
and died. It is true that her spiritual guide resided at Cossipur. 
But as she did not want to make any disposition in favour of her 
spiritual guide it would not look proper to have the spiritual guide 
attesting a document in which he was disappointed of any expect- 
ation that he might have had upon the property of the dying widow. 

(1) (1841) ra Sim. 28 (34). 
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In any case the people who were about her and who were principally 
to be benefited by the execution of the will would not take initiative 
in calling the people who might induce her at her last moment to 
make deduction from what they expected to get, go that these other 
people might be benefited. Four witnesses are said to have attested 
the will and all of them have been examined. With regard to 
*Mookta who was the writer he cannot be said in this case to have 
attested the will as a witness because there is no evidence that he 
signed the will after the testatrix. As regards Kripa Nath the 
learned Judge is not inclined to believe that he was present at the 
time of the execution of the willand we are not prepared to differ 
fiom him. As regards other witnesses, however, there does not 
seem to be any particular reason for disbelieving them specially 
seeing that the will is in accordance with the wishes of the testatrix 
expressed during her lifetime before reliable witnesses. Now, as 
regards these witmesses—Shibendra and Keshab, Shibendra guided 
her hand in fixing her mark and also puf down the name of the 
testatrix under the mark by his own pen. If the writing of the name 
of the testatrix by her direction and by the pen of Shibendra be 
considered as the execution of the will tten Shibendra cannot be 
considered #3 an attesting witness. It is contended, however, that 
apart from that signature there is the mark and under the law exe- 
cution was complete as soon as the teslatrix put down the mark 
upon, the document intending the document to be her will, Then 
the question is whether the mark put upon the document has been 
proved in accordance with the provisions of section 50 of the Indlan 
Succession Act which has been made applicable to the wills of tho 
Hindus. Shibendra says that “ I think her finger mark was taken 
by catching hold of her finger,” In cross-examination he says that 
“ I got her make the finger maik by taking bold of her finger.” It 
is contended that this cannot be taken as execution of the document 
by the testatrix, because the motive power was that of Shibendra 
and that there is no evidence that this was done in accordance 
with the direction of the testatrix, Shibendra, however, says:that 
Khirodebasini made the will, that he read over the will to Khirode- 
basini, that when he asked her whether he would sign the will for her 
she nodded her assent and that she had sense when the will was read 
over to her. If her finger was guided to make the mark inthis state 
of things and she did not snatch away her finger or oppose the 
finger mark being made on the document it cannot be said that the 
finger mark was made against her will. On the othe: hand cons 
sidering the occasion on which the finger mark was put, the sur- 
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roundings and the evidence that the will was executed at her desire 

the better opinion seems to be that the fing -r mark was placed upon 
the document by her desire. We may In this connection refer to 
the case of Wilso v. Beddard (1), wh.re the Vice- Chancellor is 
reported to have said that “ In order to constitute a direction, It is 
not necessary that anything should be %id. Ifa testator, in making 
his mark, is assisted by some other person and acquiesces and adopts 
i, it is just the same as if he had made it without any assistanoe.” 
Then there is the evidence of Keshab Chandra Mazumdar. This 
witness was somewhat confused in his cross-examination. But 
taking the purport of his whole deposition it seems that his evidence 
that the testatrix told him that she had made the will and directed 
him to sign as a witness may be taken ascorrect. If that be so 
then we have the direct evidence of Shibendra that the mark was 

put upon the document by the testatrix and the evidence of Keshab 

that the testatrix acknowledged the will before him. 


The next question is whether this would be a sufficient attesta- 
tion in accordance with the provisions of the 3rd clause of section 
so of the Indian Succession Act which provides that “ The will 
shall be attested by two or more witnesses, each of whom must 
have seen the testator sign or affix his mark to the Will or have 
seen some other person sign the willin the presence and by the 
direction of the testator or have received from the testator a 
personal acknowledgment of his signature or mark or of the signa- 
ture of such other person.” Now, it is contended by the learned 
vakil for the respondent that the attestation will not be in accord- 
ance with the law unless each of the two witnesses proves the same 
state of things, that is unless each of the witnesses speaks either 
to the signature or to the fixing of the mark or to the signature 
by another person or to the personal acknowledgment. This 
interpretation of the section may be plausible but we do -not think 
that it is a reasonable interpretation of the section. There may be 
cases in which one witness saw the testator sign the document and 
the will was acknowledged before another. Such cases would go 
out of the category of properly executed wills if this interpretation 
of the section be accepted; and the language of the section 
is not incapable of an interpretation in accordance with which it 
would be quite sufficient if each of the two or more witnesses con- 
forms to one of the alternatives. In this view we think that the 
evidence of Shibendra as regards the putting of the mark taken 


1) (1841) 12 Sim, 28 (34). 
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with the evidence of Keshab that the» will was acknowledged before 
him is sufficient to meet the requirements of the section as. regards 
the attestation. The Indian law does not require that the witnesses 
must ‘be present at the same time as the English law does. Tho 
learned Judge is not therefore right in objecting to the evidence on 
this ground. On the whole we think that the will ought to be sup- 
sported and letters of administration granted in due course. _ 


The appeal is therefore allowed with costs two gold mohurs, «| 
Appeal allowed. 


A T. H. 


Before Sir Asutosh Aookerjee, Knight, Fudge, and Mr. Justice 
Beacheroft. 


LAL BIHARI MITRA 
v. 
NOGENDRA NATH CHATTERJEE.* 


Execution sale—Application to set aside—Fraud—Ciwil Procedure Code (Act 

XIV of 1582), Secs. 244, 311—Second_appeal— Civil Procedure Code (Act 

V of .1908), no retrospective sffect— Executors renounced their office—Consent 

order—Administrator, if bound by consent order—Cteil Procedure Code 

(Act V of 1998), O. XXI, R. g—Appeal, abatement of. 

A second appeal lies against an order under section 244 of the Code of 
Civil Procedure of 1882, rejecting an application to set aside an execution sale 
on the ground of fraud and material irregularity. The Code of 1908 does not 
retrospectively affect the character of that order. 

Asimaddi v, Sundari (1) distinguished. 

Nemai v. Deno Nath (a); Moti Lal v Russich (3); Bhubon v. Nunda (4) 
and Hira Lal v. Chandra Kanto (5) referred to i 

Though a consent order is just as binding upon a party to the proceeding 
as an order after a contentious trial, yet a consent order is a mere creature of 
agreament, and, if greater sanctity were attributed to it than to the original 
agreement itself, it would be to give to the branch an existence Independent of 
the tree . 

Umeskananda Dut Fha vw. Mohendza (6) followed. 

If two persons, named as executors, who subsequently renounced, had 
entered into an agreement ont of Court with the decree-holder, auction- 

* Appeal from Appellate Order No 189 of 19117, against the order of 
T. W. Richardson, Esq, District Judge of aq-Parganas, dated the 7th January, 
1911, affirmlog that of Babu Benode Behary Mitra, Munsiff of Baraset, dated 
the aist September, 1907, 7 

(1) (1911) I. L. R. 38 Calc. 339- 
(3) (1896) 1. L. R. 26 Calc. 326. 
(5) (1899) I L. R. 26 Calc. 539. 


(2) (1898) 2 C. W. N. 69i. 
(4) (1899) I. L. R. 26 Calc. 324 
(6) (1911) 14 C. L. J. 337 (345} 
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purchaser, that agreement could not have operated to the detriment of the 
estate in the hands of the person in whose favour ultimately a grant might be 
made by the Court of probate. 

Under the circumstances of the case, the High Court directed thë revival 
of appeal which waf abated, under O. XXII R. g of the Code of Civil 
Procedure. 

Appeal by the Judgment-debtor. ° 

Application to set aside an execution sale on the ground of” 
fraud and material irregularity. 

Babus Mohini Mohan Chatterjee and Ambicapada Chowdhury 
for the Appellant. 

Babu Trailakkya Nath Chakrabutty for the Respondent. 


The judgment of the Court was delivered by 

Mookerjee J.--This appeal is directed against an order made 
by the Court of appeal below in affirmance of an order of the 
original Court, whereby an application to set aside an execution sale 
on the ground of fraud and material irregularity was dismissed. 
A preliminary objection has been taken to the competency of the 
appeal, on the ground that it is barred under section 104 (2) of the 
Civil Procedure Code of 1908, read with O. 43, R. 1, cl. (jp. 
There is, in our opinion, no substance in this contention. The 
order of the Court of first instance was made on the a1st September 
1907. That order, in accordance with the law as interpreted by 
this Court at the time, was an order under section 244 of the Code 
of 1882 and was consequently in the nature Sf a decree: Nemai 
Chand v. Deno Nath (1); Moti Lal v. Russick Chandra (1); Bhubon 
Mohan v. Nunda Lal (3); Hira Lal v. Chandra Kanto (A). The 
Code of 1908 could not retrospeotively affect the character of that 
order. The case of Asimaddi v. Sundari (5), is clearly distingulsh- 
able, as there the application for reversal of the sale, and consequently 
the order thereon were made under O. XXI, Rr. 89, 92 of the 
Code of 1908. As the order of the primary Court here was a decree, 
the order of the District Judge also is in the nature of a decree, 
and a second appeal lies to this Court. 


In so far as the merits of the appeal are concerned, there is no 
room for controversy that the appeal must succeed. The applica- 
tion to set aside the sale was dismissed on the 21st September 1997. 
An appeal was lodged before the District Judge on the 11th 
November 1907. The appeal was subsequently dismissed; but, 

(1) (1898) 2 C. W. N. Cg. (2) (1896) I. L. R. 26 Cale 326. 

(3) (1899) 1. L'R. 26 Cale 394 (4) (1899) I. L. R. 26 Calc. 539 

(5) (1911) 1. L. R. 38 Calc. 339. 
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upon appeal to this Court, the order of dismissal was set aside and 
the case was remanded for rehearing. When the case came to be 
rebeared, it transpired that the appellant had died on the 14th 
January 1910. This was brought to the notice of ethe learned Judge 
and he allowed the appeal to stand over for six months, On the 
13th July 1910, two persons applied to be brought on the record as 
*legal representatives of the deceased appellant; they were two of the 
three persons named in the will of the deceased as her executors An 
a parte order for substitution was made, which was subsequently con- 
firmed on the rgth July 1910, On the 19th September 1910, a consent 
order was made in the appeal that if the judgment-debt was paid by 
the end of the year the sale would stand reversed, but if the money 
was not so paid. the sale would stand confirmed, and there would be 
no adjudication on the merits nor would it be competent to the 
judgment-debtor to appeal against such order. The money was not 
paid; the result was that on the 4th January 1911, the appeal was 
dismissed and the sale was confirmed. On the same day, the 
present appellant applied foi leave to be biought on the record as 
the legal representative of the deceased appellant. He stated that 
the two persons who had been named as executors in the will 
of the deceased appellant, had subsequently renounced and letters 
of administration with a copy of the will annexed had been granted 
to him. His contention in substance was that the grant in his favour 
operated retiospectively from the date of the death of the testa- 
trix and that he was the only person competent to represent the estate ; 
he, therefore, asked for leave to prosecute the appeal. This appli- 
cation was refused. The question in controversy now is, whether 
the consent order of the roth September 191c is binding upon the 
estate in the hands of the appellant, in whose favour the letters of 
administration have been granted. In our opimion the question 
must be answered in the negative. 


As was pointed out by their Lordships of the Judicial Committee 
in the case of Mohanudin Mohideen Hadyiar v. Prfchey (1), a creditor 
of a deceased debtor cannot sue a person named as executor in the 
will of the deceased unless he has either administered, that is, inter- 
meddled with the estate or proved the will; consequently, the 
seizure and sale of part of the testator’s assets under an execution 
founded upon a judgment in a suit so constituted was ineffectual 
to bind the testator’s estate. The same view,was adopted by this Court 
in the case of Zakhya Dasya v. Uma Kanta Chakerbutty (1). [See 


(1) (1894) App. Cas. 437. (2) (1909) 14 C W. N. as6, 
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also Balkrishna v. Oriental Life Ass. Co. (1)]. This principle clearly 
supports the contention of the appellant. His case is further 
strengthened by the additional circumstance that the order? which 
he seeks to assail, is a consent order, because as pointed out by 
this Court in the cases of Rajlakshmi Dase v. Katyayani Dosee (3) 
and Umeshananda $hsv. Mohendra Prosad ¥hx (3) though a con-, 
sent order is just as binding upon a party to the proceeding as an 
dtder after a contentious trial, yet a consent order is a mere creature 
of agreament, and, if greater sanctity were attributed to it than to 
the original agreement Itself, it would be to give to the branch an ex- 
istence independent of the tree. In the case before us, there is no 
room for controversy that if the two psrgons named as executors, who 
subsequently renounced, had entered into an agreement out of 
Court with the present respondent, that agreement could not have 
operated to the detriment of the estate: in the hands of the person 
in whose favour ultimately a grant might be made by the Court 
of probate. The position, therefore, is that the order of the 19th 
September 1910 must be discharged as not binding upon the 
appellant who alone is entitled to represent the estate. 

The question next arises, whether the appeal before the 
District Judge has abated and should be allowed to be revived. 
The appellant in that appeal died on the r4th January 1910, and 
the application of the present appellant for leave to revive the 
appeal was not made till the 4th January tgtr, that is, long after 
the expiry of the time allowed by law. The appeal therefore must" 
be taken to have abated. But in view of the provisions of rule 9g 
of order 22 of the Code of 1908, this is clearly a case in which the 
Court would direct the revival of the appeal. The appellant was 
not in a position to represent the estate till the grant was made in 
his favour on the goth November 1gro. That grant had to be 
completed and security furnished before the appellant could 
claim to represent the estate ; the application of the 4th January 1911 
does not, consequently, indicate any lack of diligence on his part. 

The result is that this appeal is allowed, the order of the 
District Judge set aside and the case remanded to him in order 
that the appeal presented on the arst September 1907 by the 
original jadgment-debto: may be heard at the instance of the present 
appellant. The costs of this appeal will abide the result. We 
assess the hearing fee at one gold mohur. 

A. T a. Appeal allowed : case remanded, 

(1) (1902) 4 Bom, L. R. 340. (a) (1910) I. LL R. 38 Calc. 639 (674). 

(3) (1911) 14 È. L. J. 337 (345). 
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Before Mr, Fustice Richardson and Mr. Justice Mullick. 
DEBENDRA NATH HALDAR 


v. . 
BIRESHWAR HALDAR .* ` 
Fudgmeni, not inter partes, admistibility of —Fudgment, if cam prove admission 
: of a party—-Admission, how to ba bowed. 

A judgment in a previous suit not inter partes is not admissible in evidenge 
in a subsequent suit to prove an admission said to have been made by one 
of the parties in the course of that suit. The judgment-is no better than 
any other hearsay evidence of the admission. 

The proper mode of proving an admission made by a partyin a previous 
suit is by producing a certified copy of the party's written statement, or if the 
admission was made orally by producing a copy of his deposition or by 
putting in the witness-box some one who actually heard what was said 
by him, g 

Appeal by the Defendant. 

Suit for recovery of a certain share in a property in possession 
of the defendant. i 


It appeared that a judgment in a previous suit was admitted 
in evidenca for the purpose of proving an admission said to 
bave been made bythe defendant in the course of that suit. That 
suit was brought by a third person against the present defendant ; 
and the plaintiff in the present suit was no party to that suit. It 
_ further appeared that the statement in the said judgment which 
was relied on by the plaintuf as an admission of his title to the 
property in dispute by the defendant, did not purport to be a quota- 
tion of the precise words used by the defendant either in his written 
statement or in his deposition. The learned Subordinate Judge, 
an appeal having been preferred to him against tha decision of the 
first Court, held that the plaintiff established his title mainly on the 
strength of the admission in the said judgment, and affirming 
the decision of the first Court passed a decree in favour of the 
plaintif. 

Against that decision the defendant appealed to the High Court. . 

Babu Mohini Mohan Chatterjee for the Appellant. 


Babus Biswa Nath Bose ard Phanindra Nath Duss for the 
‘Respondent. 

* Appeal from Appellate Decree, No, 3291 of 1912, against the decree of 
Babu Bankim Chandra Mitra, Subordinate Judge, rst Court, of Alfpore 
District a4-Parganas, dated the 13th June, 1912, affirming that of Babu Lalit 
Mohan Basu, Munalff, and Court, at Baruipur, dated the 29th March, 1911, 
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The following judgments were delivered : 


Richardson J.—This is an appeal from the judgment and 
decree of the leamed Subordinate Judge of Alipore dated the 13th 
June 1912. The appellant is defendent No. 1. ‘Lhe plaintiff sued 
for the recovery of the share which the plaintiff claims in a certain 
property in the appellant’s possession. The plaintiff's case is that he" 
and defendant No. 1 are co-sharers and that he is entitled to a one- 
anna six gandas share in the land in suit The Courts below have 
decided in his favour. 


In this appeal it Is contended that the learned Subordinate 
Judge inthe lower appellate Court has wrongly admitted a judg- 
ment in a previous suit not is/er parles as evidence of an admis- 
sion said to have been made by the defendant apparently inci- 
dentally in the course of that suit. That suit was brought by 
another person against the present defendant. The learned Sub- 
ordinate Judge relies upon a certain passage in the judgment as 
proving an admission made by the defendant. I am of opinion 
that the judgment was inadmissible in evidence for the purpose for 
which it was used. It is not suggested that the learned Subordi- 


nate Judge who wrote the judgment is dead, or that the judgment. 


ig admissible under section 33 of the Indian Evidence Act. What 
is suggested is that the judgment is admissible under section 13 
of that Act. It seems to me, however, that the judgment has not 
been used as evidence of a transaction in which the right now 
claimed by the plaintiff was admitted or recognized. So far as I 
can see the transaction to which the judgment relates does not 
involve or include any such admission or recognition. The 
admission is not part and parcel of that transaction. The judg- 
ment has been used solely for the purpose of proving the alleged 
admission. Itis very doubtful whether the admission made has 
the effect attributed to it by the learned Subordinate Judge. But 
apart from that it seems to me that the proper mode of proving 
any admission made by the defendent in the previous suit was by 
producing a certified copy of the defendant’s written statement or 
if the admission was made orally by producing a copy of the defend- 
ant’s deposition or by putting in the witness box some one who actually 
heard what the defendant said. The statement in the judgment 
does not purport to bea quotation of the precise words used by 
the defendant elther in his written statement or In his deposition. 
It is certainly not clear how or why the admission came to be made, 
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for the purpose jn view; the judgment seems to me to be no 
better than any other hearsay evidence of the admission. 


The learned Subordinate Judge has come fo the conclusion 
that the plaintiff has established his title mainly on the strength 
of the admission to which [.have referred. The error therefore 
*which he has committed in using the judgment for a purpose for 
which it cannot be legitimately used vitiates his decree. The 
result is that in my opinion the judgment and decree appealed from 
should be set aside and the case should be remanded to the lower 
appellate Court in order that the appeal to that Court so far as 
relates to plots 2, 3, 4, 9,12 & 19 may be reheard with reference 
to these observations, As regards plot No. 1 this appeal is dismissed 
with proportionate costs. The balance of the costs will abide the 
result of the rehearing in the Courts below. 


Mullick [.—I agree. : 


AWN. B.C. Ap peal allowed : case remanded. 





Before Sir Asuiosh Mookerjee, Knight, Fudge, and Mr. Fustice 
* Beacheroft.7 


KALI CHARAN NATH AND ANOTHER 


v, 
P SUKHADA SUNDARI DEBI axp oruers.* 


Decree, execution of—Representatives of partiss—Decree against ostensible 
representatives—Execution, if can be had against. real representatives—Sutt 
on judgment, maintainability of. 

A decree obtained against the ostensible representatives of the deceased 
defendant (his sons) cannot be executed against the estate in the hands of the 
executrices; the remedy of the decree-holders is, either to have the decres 
vacated, the suit restored, the executrices brought on the record and a new 
decree made against them, or pto institute a suit on the judgment and obtain 
a decree thereon against the executrices. 


The principle on which an action is allowed to be maintained on a judgment 
is that where a Court of competent jurisdiction has adjudicated a certain sum 
to be due from one person to another, a legal obligation arises to pay that sum 
on which an action of debt to enforce the judgment may be maintained. 
[Williams v. Fones (1) followed}. This principle is subject to the qualification 

* Appeal from Appellate Order No. 397 of 1934, against the order of G B. 
Mumford Esg,, District Judge of Dacca, dated the 16th March, 1914, affirming 
that of Babu Baidyanath Ghatak, Munsiff of Dacca, dated the grd January, 


1914. 
(1) (1845) 13 M.& W 628; 67 R. R. 767 
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that an action ts permissible only where the judgment cannot be enforced Cvr 
in some other way. 1915. 
There is some divergence of judiclal opinion upon this matter in this “eat haran 
country. å v. 
Cases referred to. Sukhada Sundari, 
Appeal by the Deoree-holders. — 
Application for execution of decree. . 
e The question was whether a decree obtained against the osten- 
sible representative of the deceased defendant could be executed 
against the estate in the hands of the real representatives. 
The material facts and arguments appear from the judgment. 
Babus Satis Ohunder Ghosh and Smritis Chundar Ghosh for the 
Appellants. 
Babu Upendra Lal Roy for the respondents. 
C AY. 
The judgment of the Court was delivered by 
Mookerjee J.—This is an appeal by the decree-hplders August, 2. 


against an orderin execution proceedings, and illustiates what has 
been often stated before, that the difficulties of a litigant begin 
when he has obtained his decree. On the 16th September, 1911, 
the appellants instituted a suit against one Mahim Chandra 
Chakrabarti for recovery of a large sum of money. During the 
pendency of the suit, the defendant died one the 27th November 
1911, Onthe application of the plaintiffs, the three sons of the 
deceased, who were ostensibly his heirs and representatives, were 
brought on the record in hisplace. They did not object to the adoption 
of this course. The case was tried on the- merits, and on the 8th 
May, 19123 a decree was made against the persons supposed to be 
the heirs and representatives of the original debtor. The decree 
directed as usual that the judgment-debt be realised out of the 
estate of the deceased in the hands of the substituted defendants. 
On the gth June 1913, the decree-holders applied for execution 
of their decree, and notices were duly issued. Thereupon the 
wives of the three sons of the deceased intervened and stated that 
execution could not proceed as Mohim Chandra, their father-in- 
law, had made a testamentary disposition of his properties on the 
ist May 1911, whereby they had been appointed executrices. They 
alleged that the will had been duly proved in 1913, but that the 
probate had not been actually issued as the question of valuation 
of the estate was still under investigation by the Collector. The 
Court held that the decree had been obtained against persons who 
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were not the true representatives of the deceased debtor and could 
not be executed against the estate in the hands of the executrices. 
The application for execution was consequently dismissed. The 
decree-holders appealed :o the District Judge, bpt the appeal has 
been dismissed as incompetent. The decree-holders have now 
appealed to this Court and hgve contended that the appeal should N 
shave been heard on the merits by the District Judge and execution 
allowed against the estate in the hands of the executrices. It is 
plain that the answer to the question whether the order of thé 
primary Court was appezlable or not, depends upon the question, 
whether the decree is capable of execution against the estate in 
the hands of the executrices ; if the latter are representatives of the 
parties to the suit, the order “falls within the scope of section 47 
of the Oode and is appealable as a decree; if they cannot be 
deemed such representatives, the order is not covered by that section 
and cannot be challenged by way of appeal, 

We may at the outset deal with a narrow ground assigned by 
the respondents in support of the view that the executrices are 
not répresentatives of the parties to the suit; they have argued 
that they are the representatives of the orlginal debtor but are in 
no sense representatives of the sons of the debtor, who were 
brought on the record of the suit as his successors in interest. This 
contention is based on a limited view of the meaning of the term 
‘representative.’ The sons of the deceased defendant were brought 
on the record as his Tepresentatives in interest ; they were unques- 
tionably his representatives to all appearances ; the will had not 
been proved at that time, nor were the plaintiffs even aware of its 
existence. Consequently, they were the only persons who could 
be brought on the record ag successors in interest of the deceased. 
Since then the will has been proved, and the probate, by a legal 
fiction, takes effect retrospectively from the date of the death of 
the testator. Consequenly the estate which was then ostensibly 
represented by the sons and heirs of the deceased, is now represen- 
ted by the executrices. Without undue stretch of language, the 
view may, in these circumstances, be maintained that the execu- 
trices are representative’ of the parties to the suit who were them- 
selves before the Court in a representative character. Reference 
may in in this connection be made to the decision in Premmoyi 
v. Preonath (1) where an analogous question arose for considera- 
tion. There a Hindu widow had instituted a suit as represen 
tative of the estate of her husband ; on her death during the pendency 


(1) (1896) I. L. R. 23 Calc. 636. 
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of the suit, the reversfonary heirs were brought-on the record. 
It was contended that they were not Aer representatives as they’ 
derived title not from her, but from her husband. This con- 
tention was negatjved, and it was ruled that asthe widow and the 
Teversioners successively represented the same interest, the rever- 
sioners might be treated as representatives of the widow. We 
are, therefore, not prepared to hold that the order of the primaty 
Court is beyond the scope of section 47, merely because the exe- 
*cutrices cannot in popular language be called representatives of 
the sons of the deceased debtor. Whether they can be deemed 
representatives of parties to the suit or not, depends, In our. opinion, 
upon the answer to a more fundamental question. 


It was explained by a Full Bench ‘of the Court tn Isan Chunder 
v. Beni Madhub (1) that the term representative Includes not merely 
a legal representative such as heir, executor or administrator, but 
also a representative in Interest, that is, a represgntative of the decree- 
holder or judgment-debtor who go far as such Interest is concerned 
is bound by the decree: Gulsari Lal v. Madho Ram (a). We are 
thus brought back to what must be deemed the root of the matter 
in this case, namely, are the executrices bound by the decree. We 
are of opinion that the decree as it stands cannot’ be executed 
against the estate in their hands and that the remedy of the decree- 
holders is, etfher, to have the decree vacated, the sult restored, 
the executrices brought on the record and a ntw decree made afainst 
them, or, to institute a sult on the judgment and to obtain a decree 
thereon against the executrices. This is clear from the decisfon 
in Ashi Bhusan v. Pelaram (3). There a decree had been obtdin- 
ed for mesne profits against an alleged adopted minor son as the 
representative of the wrong-doer. The adoption was subsequently 
declared invalid, whereupon the decree-holder sought to proceed 
in execution against the real representative. It was ruled that the 
decree-holder could not proceed against the judgmentdebtor on 
the record as he had not received any assets of the wrong-doer ; 
nor could he ask the Court to substitute the name of the real 
representative in the decree, because the result would be 
really a new decree in his favour against such representative. At 
the same time, it is clear that a sult can be brought against the 
executrices on the basis of the judgment already obtained. 


i 


(1) (1895) I, L. R. 24 Calc, 62. (a) (1904) I. L. R. 26 AIL 447. 


(3) (1913) 18 C. L. J. 362. 
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" Reference may be made to the decision of Markby J. in Pro- 
sunno Chunder v. Krislo Chyfunno (1), where, under circumstances. 
somewhat similar to those df the present case, it was held that if the 
decree could not be executed against the estate in the hands of the. 
executor, it was at any.rate sufficient to enable the plaintiff to bring 
a Suit against the @xecutor to, have the decree satisfied. We are 
nòt now cohcerned with the question of the binding character of orders 
made or sales held in.execution of a decree obtained against persons 
who,.as subsequent events show, are elther not the proper repre- ° 
sentatives 0f the deceased defendant or constitute only some of 
his’ representatives, There has been some divergence of Judicial 
opinion upon this matter, as is clear from an examination of the 
decisions in General Manager v. Ramput Sing (1); Assamathem v. 
Lutchmeeput (3) ; Chwni Lal v. Osmond Beeby (4); Baswantapa v. 
Ranu (5) ; Janaki v. Dhanu Lal (6); Chathakelan v. Gobinda (7) ; 
Kadir. v, Muthukrishna (8) and Ranaswami ve Oppilamani (9) on 
the one hand, and Sijana’h v. Luchmipul (10); Harish Chandra v. 
Puridas (11) and Lalbehari v. Nagendranaih (12) on the other hand. 
These decisions do not directly touch the question in controversy 
now before us, vis., whether the decree obtained against the 
ostensible representatives should be allowed to be executed 
against the estate in the hands of the executrices, though objection 
is taken before execution has been issued, or whether the decree- 
holders should be limited to their remedy by way of a decree 
against the executrices, either by reopening the sult or by instituting 
a fresh suit on the judgment previously obtained. The decision In 
Rameshwar v. Faneshweri (13), which bears on the subject, ts clearly 
distinguishable, In view of the special circumstances under which 
the decree in the first sult was obtained. . There cannot, we think, be 
a reasonable doubt that a suit would leon the judgment; this, 
indeed, is to some extent borne out by Art. 122 of the schedule to 
the Indian Limitation Act, which shows ‘that the legislature 
© (1) (1878) ILL, R 4 Cale. 342. 
(a) (187a) 14 M. I. A, 605; 10 B. L. R. 294; 17 W.R. 459. 
< (3) (1878) I. L. R 4 Calc 123. (4) (1903) I. L, R. 30 Calc, 1044. 
(5) (1884) I. L..R. 9 Bom. 86. 
= (6) (1891) L L. R. 14 Mad, 454. (7) (1893) I. L. R. 17 Mad. 186, 
(8) (1902) I, L. R. 26 Madyago (9) (1909) I. L. R 33 Mad. 6 
(mo) (1882) ri C. L, R. 268. (11) (gro) 12 C. L Je 56i. 
(ta) (1912) 22 C. L, J, 266. (13) (1913) 19C. L. J. 19 
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contemplated the possibility of sults upon judgments obtained in Bri- 
tish India, though we are not unmindful, that the Limitation Act cdn- 
not give rise to a causa of action ‘where none exists Independently of 
the provisions theregf ; as Sir Richard Couch observed in Burry- 
nalh v. Mahonta Mathura Mohan (1), the intention of the law of limita- 
tion is not to give a right where there js not one, but to- interpose 
a bar after a certain period toa sult to enforce an existing right: 
Khunnila! v. Gobind Krishna (2). It is not necessary, for our present 
purpose, to enter upon a discussion of the circumstances under which 
a suit lies upon a judgment in British India. An examination of thé 
cases, specially those of Sandes v. Fomir (5); Avfermony v. Hurry 
Dass (4) ; Golam v. Curreembux (5) ; Bhavan'shankar v. Pyrsadri (6) ; 
Nowroji v. Ashubài (7); Ramaiyya v. Veakitsrainam (8); Annoda-y. 
Nabakishore (9); Mallesam v. Fugala (10); Periasami v. Seetharama 
(11), shows that there is considerable divergence of judicial opinion 
upon the subject, and that the Courts are by no means agreed as to 
the circumstances under which a suit may be instituted in this country 
on what may be called a domestic as distinguished from a forelgn 
judgment. It is well known that in England there has been diver- 
gence of judicial opinion on the subject [Freeman on Judgments, 
Chapter XVII; Black on Judgments, Chapter XXIV}, and It is 
only in recent years that the principle has been adopted that 
although an action lies on a judgment which finally establishes a 
debt, whether the judgment be English or foreign, it is an abyse 
of the process of the Court to bring an action upon an English 
judgment if it can be enforced in some other way: Pritchett ve 
English and Colonial Syndicate (12); Grani v, Easion (13); Nowvion 
v. Freeman (14); Pemberton v. Hughes (15); Hodsoll y. Baxter (16) 

(1) (1893) L. R. 201. A, 183; 1. L. R. ar Cale 8, 

(a) (1911) L, R. 38 I. A. 87; 13 C. L. J. 575. 

(3) (1868) 9 W, R. 399. 

(4) (1881) I. L. R. 7 Calc. 74; 9 C. L. R. 357 

(5) (1879) I. L. R. 5 Calc. a94; 4 C. L. R. 477. 

(6) (1882) I. L. R. 6. Bom, 292 (7) (1883) I. L. R. 8 Bom. 1. 

(8) (1893) I. L R. 17 Mad. 122. 

(9) (1905) 9 C. W. N 952; I. L. R. 33 Calc. s60. 


(10) :(1898) I. L. R. 23 Mad. 293, (tt) (1903) LL. R. 27 Mad. 243. 
(12) (1899) 2 Q. B. 428, (13) (1883) 13 Q. B. D. goa. 
(14) (1889) 15 App- Cas. 1. (15) (1899) 1 Ch, 781. 


(16) (1858) E. B. & E, 884. 
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Civil. The principle on which an action is allowed to be maintained on a 

iets: judgment was concisely explained by Baron Parke in Williams v. 

pee Jones (1): “The principle is that where a Court of competent 

s. jurisdiction has adjudicated a certain sum to be dus from one person 
Sukhada Sundari. 


to another, a legal obligation arises to pay that sum, on which an 
Mookerjer, F. action of debt to enforce the judgment may be maintained.” No 

aga e mischief can result from the acceptance of this principle, if it is 
adopted subject to the qualification recognised in modern English 
law, vis., that an action is permissible only where the judgmeht 
cannot be enforced in some other way; and beyond this, it is not 
necessary for our purpose to proceed.. 

We hold accordingly that the decree-holders are not entitled to 
execute their decree against ‘the estate In the hands of the execu- 
trices. The appeal is consequently dismissed, but-there will be no 
order for costs. 


A. T. i. Appeal dismissed. 


(1) (1845+ 13 M. & W. 628; 67 R. R. 767, 
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Before Mr. Fustice D. Chatterjee and Mr. Justice Chapman. 
NISTARINI DASYA AND OTHERS 


D. * 
e 

| SARAT CHANDRA MAZUMDAR.* 
Limitation—Addition of plaintif —Civil Progedure Code (Act V of 1508), O.I. 

R. i0—EHrronsous representation of plaintiff— Rectification—Limitation> 

Act (IX of 1908), Sec. 22. 

“Where a mistake Is not made deliberately but honestly, the mistake 
is bona fide within the meaning of O, I, R. 10 of the Code of Civil Procedure. 

When by a dona fide mistake, it is erroneously supposed that a plaintiff 
should be represented in ‘a particular way and subsequently the plaintiff ls 
permitted to rectify the mistake and appear personally, this is not an 
addition of a new plaintiff within the meaning of section 22 of the Limitation 
Act. 

Subodini v, Cumar Ganoda Kani (1); Manni Kasaundhan v, Crooke (a); 
Dhurm Das v. Shama Soondri (3); Hari Saran v, Bhubaneswari (4) and Raja 
Peary Mohan v. Narendra Nath (5) referred to. 

Appeal by the Plaintiffs. . 
Sult on a mortgage bond. 


The suit was originally brought shortly before the expiry of 12 
years after the due date by the administratrix to the estate of one 
Gopal Chandra De, deceased. Under the letters, her appoint- 
ment as administratrix was to terminate when the eldest son of 
Gopal Chandra would attain majority. The “eldest son attained 
majority some years prior to the institution of the suit. Within six 
months after the institution of the suit but after the limitation she 
prayed that the three sons of Gopal Chandra, who were his heirs, 
should be added as plainnffs. She stated that her pleader had 
discovered that her powers as administratrix had come to an end 
before the suit was instituted. 


The learned Munsiff added the three sons as plaintiffs and 
decreed the suit. On appeal the learned Subordinate Judge dis- 
missed the suit as barred by limitation. 8 


* Appeal from Appellate Decres No 1646 of 1913, against the decree of 
Babu Debendra Nath Pal, Odficlating Subordinate Judge of Jessore, dated the 
17th February, 1913, reversing that of Babu Asutosh Mookerjee, Munsiff, ist 
Court of Jessore, dated the 18h December, 1911. 

(1) (1887, I. L. R. 14 Cale. 400. [This case was doubted in Bhala Roy 
v. Fung Bakadur Singh (1913, 19 C. L. J. 5 (8)-] 

(a) (1879) I. L. R. 2 All. 296. (3) (1843) 3 M. I. A, 29 366 W.R, P. C, 43. 

(4) (1888) I. L. R 16 Calc. 40 ; L. R, 15 I. A. 195- - 

© ü 8)9C. W.N, 421; L L. R ga Calc. 582. 
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Babus Brojo Lal Chuokerbuity and Hirendra Nath Gangooly for 
the Appellants, 


Babus Sarai Chandra Roy Chowdhry, Satya Charan Sinka and 
Bhudar Haldar for the Respondent. . 


The judgment of the Court was as follows :== 


This appeal arises out of a suit upon a registered mortgage 
bond. The Munsiff decreed the suit. In the Court of fist 
appeal the suit has been dismissed on the ground of limitation, 
The plaintiffs appeal now to this Court. 


The bond was executed in October, 1895, the due date being 
in April 1900, It was executed in favour of one Gopal Chandra 
De. The suit was brought on the agth April 1911 shortly before 
the expiry of the twelve years after the due date by the widow of 
Gopal Chandra De who had been appointed adminiatratrix to his 
estate. On the 30th November, 1911, the widow presented a 
petition supported by an affidavit stating that her pleader had 
discovered that her powers as administiatrix had come to an end 
before the suit was inguiuted. It appeared that under the Letters 


. of Administration her appointment as administratnx was to termi- 


nate when the eldest son of Gopal Chandra De attained majority 
and this had occurred some years prior to the mmstitution of the 
sult. She prayed that the three sons of Gopal Chandra De who 
were his heirs should be added as plaintiffs. The Munsiff made 
the order prayed for. It will be observed that the three sons were 
added as plaintiffs some months after the period of limitation had 
expired, 


The order of the Munsiff was made under clause (1), rule 10, 
order 1 of the first schedule to the Code of Civil Procedure. The 
Munsiff held in the terms of the clause that the suit had been 
instituted through a dona Ade mistake in the name of the wrong 
person as plaintiff and accordingly ordered that the right persons, 
namely, the three sons, be added as plaintiffs. He held that the 
suit was not barred by limitation and decreed it on the merits. 


The learned Subordinate Judge has held in first appeal that 
the mistake was not dona fide. In his opinion dona fide means 
with due care and attention and he held that with the least 
care and attention the plaintiff could well understand that her 
powers had come to an end. He inferred that the suit must be 


~ taken to have been instituted when the three sons came ip ag 
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plaintiffs. This was after the period of limitation. He accord- 
ingly dismissed the suit without going into the merits. 

We are of opinion that the Cowt of first appeal erred in the 
interpretation of the word bona fide. Where a mistake is not 
made deliberately and where it is honestly made the mistake is 
bona fide. The widow was illiterate and pardamashin. The 


eldest son was 26 when the suit was brought but it is clear from” 


his deposition that he Is not very intelligent. He says that for the 
last five or seven years he looks after his suits and collection of 
rent but it is not said in whose name these suits to which he 
refers were instituted. The management was really done, it seems, 
by agents. No dishonest motive can be suggested ; the mistake was 
brought to notice by the widow herself, We hold that the mistake 
was bona jide and that the order adding the three sons as plaint- 
ifs was properly made under clause 1, rule 10, order 1. 


It is then contended that the provisions of section 22, Indian 
Limitation Act, apply, which are to the effect that where after the 
Institution of a suit anew plaintiff or defendantis substituted or 
added the suit shall as regards him, be deemed to have been institut- 
ed when he was made a party. The contention 1q that even 
though it be held that the three sons were properly added as 
plaintiffs yet, Inasmuch as this was done after the period of 
limitation had expired, the suit must under che provisions above 
referred to be held to be barred. 


In the present case, however, when the suil was originally in- 
stituted within the period of limitation it was instituted by the 
widow not for her own benefit but as administratrix for the bene- 
fitof the three sons. They were the real persons throughout who 
were to benefit The change that was made after the period of 
limitation was one of form only not of substance. 


In the case of Subodini Debi v. Cumar Ganoda’ Kant Roy (1) 
l was held that where a suit was originally instituted In the name 
of a manager and the names of the employees were subsequently 
substituted as plaintiffs after the perlod of limitation the suit was 
not barred. Itis true that the decision rests partly on a consider- 
. ation of the wording of the Code as it then siood but the learned 
Judges say, “ The answer is that this suit 18 -he original suit and 
was brought in time.” This is a general observation, the principle 
of which is applicable to the present case. 


(1) (1887) 1. LR. 14 Cale, 40% 
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In the case of Manni Kasaundhan v. Crooke (1) where a suit was 
brought originally against a Municipal Committee represented by 
the Sooretary, instead of by their President, as it should have been, 
and where the plaintiff applied after the expiry of the period 
of limitation for substituting the name of the President for that 

„Of the Secretary, it was held that by reason of such substitution the 
suit could not be deemed to have been instituted against the 
Municipal Committee when such substitution was made. The 
judgment was referred to in the case of Raj Peary Mohan 
Mookerjee v. Narendra Nath Mukerjee (2) in which the learned 
Judges stated the rule to be that where relief is originally claimed 
against a party who has tg be represented by some person, the 
proper representation of that paity subsequently made has not 
the effect of adding a “new defendant” to the sult. We are 
of opinion that a similar principle is applicable to a case such ag the 
present where by a bøna fide mistake it is erroneously supposed 
that a plaintiff should bs represented in a particular way and subse- 
quently the plaintiff is permitted to rectify the mistake and 
appear personally. This is not the addition of a new plaintiff 
within the meaning of section 22 of the Limitation Act. 


That in matters of this kind the substance is to be looked to 
rather than the form will be apparent from the judgments of 
the Privy Council in the cases of DAwrm Das Pandey v. Shama 
Soondrt Dibiah (3) atid Hari Saran Moitra v. Bhubaneswari Debi 4). 
In both these cases a minor was treated as if he had been a party 
to the lidgation, although in fact he never had been made a 
party and the litigation had been prosecuted by his mother in her 
personal capacity. “ The sult must,” their Lordships say in the 
first case, “ be considered to have been prosecuted by her in 
her name for the minor’s benefit,” so, in the present case, tthe 
sult must be considered to have been originally instituted by 
the widow forthe benefit of ber sons and there was thus no in- 
troduction of new plaintiff when the sons weie brought on to the 
reoord. 


We hold that the suit was not barred by limitation. We set 
‘aside the judgment and decree of the learned Subordinate Judge 
and remand the case for disposal on the ments. Costs to abide - 
the result. 


aT. KM Appeal allowed ; case remanded, 


(1) (1879) I. L. R, a All. 296. (2) (1905) 9 C. W, N, 421. 
(3) (1843) 3 M. L. A, 229. (4) (1888) I. L, R, 16 Calc. 40, 
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Sefore Sir Asutosh Mooker jee, Knight, Judge, and Mr. Fusti 
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BRAJENDRA KISHORE RAI CHAUDHURI , "tors 
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ABDUL RAZAC CHAUDHURI AND orazRs* Bg 
AND bka 
. BAIKUNTHA NATH SARMA 
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ABDUL RAZAC CHAUDHURI AXD OTHERS. 


Limitation -Suit for determination of rights—S uit Jor declaration of titla— 
Order under section 140 of the Code of Criminal Procedure (Act V of 
1898)—Specific Relief Act (I of 1877), section 43—Suit against Magistrate, if 
maintainable—Continuing wrong—Limitation Act (IX of 19 8), ssction 23, 
Sch. I, Arts. 129, 14%—' Dispossession'—‘ Discontinuance ’—Attachment— 
Continuance of legal injury—Continuance of injurious effects of legal 
injury—~Forfeiture after lapse of prescribed period 
A suit for determination of the rights of the parties to an order onder 

section 146 of the Code of Criminal Procedure, where it is found that the 

party who is the rightful owner was in possession when the property was 
attached by the Magistrate, Is a suit for declaration of tthe under section 

42 of the Specific Relief Act and is governed by section 23 read with Art. 120, 

Sch. 1 of the Limitation Act. 

Rajah of Venkatagiri v. Jsakapalli (1) not followed. 

Such a sult is not governed by Art. 142, Sch I of the Limitation Act. 

Rajah of Venkatagiri v. Isakapalli (1) followed, Goswami v. Girdhariji (a) 
not followed. 

Khagendra Narain v, Matangini (3) explained. 

Nisaralli v. Adebuddi (4) distinguished. = 

Article 120, Schedule I and section 23 of the Limitation Act may be 
simultaneously applied to determine whether or not a suit is barred by 
limitation, 

A fresh period of limitation under Art, 120, Sch. I ofthe Limitation Act 
begins to run at overy moment of the timo the wrong continues. 

The answer to the question, when does the right to sué accrue, depends 
on the circumstances of the particular case. 

* Appeals from Appellate Decrees Nos. 1748-and 3023 of 1912, against the 
decrees of S. E. Stinton, Esq,. District Judge of Sylhet, dated the 1gth April, 
1912, reversing those of Babu Aswini Kumar Hose, Subordinate Judge of 
Sylhet dated the 7th June, 1911. 

(1) (1902) I. L.R 26 Mad. 410. (2) (1897) I. L. R. 20 AIL 120. 

(3) (9990) I L.R 17 Cale. 814; L. R 17 L A. 62. 

(4) (1912) 16 C, W. N. 1073. 
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Generally, if the act complained of, creates a continuing source of injury 
and is of such a rature as to render the doer of it responsible for the 
continuance, then, in cases in which damage isnot of tho essence of the 
action, agin trespass, a fresh cause of action arises ds dis in diem. 


* 
There is a real distinction between continuance of a legal injury and 
continuance of the injurious effects of a legal injury. 


6 
e No action can be brought against the Magistrate for recovery of posses- 
sion lost by an order made under section 146 of the Code of Criminal 
Procedure, ° 


When the property ts attached, it passes Into legal custody and during the 
continuance of the attachment, such custody is for the benefit of the true 
owner, 


Ramaswanty v. Muthusamy (1)*followed, 


If the seisin or legal possession is, during the attachment, in the true 
owner, the attachment under section 146 of the Criminal Procedare Code, 
does not amount to elther dispossession of the owner or the discontinuance of 
his possession, 

“ Dispossession ’ in Art. 149 Sch. I of the Limitation Act, implies the 
coming în of a person and the driving out of another person from possession. 


Discontinuance’ in Art. 143 Sch. Iot the Limitation Act, implies the 
going out of the person in possession and his being followed into possession 
by another, 


Appeals by the Plainuff. 

Sults for determinafions of the rights of the parties to an order 
under section 146 of the Code of Criminal Procedure. 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Chukrabarly and Ramunt Lohan Chatterjee 
for the Appellant in Appeal No, 1748. 

Babus Tarakishore Chaudhuri and Bruja Lal Chakrabarty for 
the Appellant in Appeal No 2023. 

Babu Gopal Chunder Das for the Respondents. 

C. ALY. 

The judgment of the Court was delivered by 

Mookerjee J.—The events antecedent to the litigations, 
which have culminated in- the present appeals, are no longer in 
controversy and may be briefly recited. The plaintiffs claimed title 


to the. disputed property by purchase at a sale in execution of a 
mortgage decree. They took possession, but were resisted by 


(1) (1906) L L.R go Mad. 12. 
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the defendants, and a breach of the peace became imminent. Proceed- 
ings were consequently instituted under section 145 of the Criminal 
Procedure Code; but as the Magistrate was unable to satisfy himself 
as to which of the parties was in possession of the subject of dispute, 
he attached it under section 146 of the Criminal Procedure Code, 
until a competent Court should determjne the rghts of the parties 
thereto or the person entitled to possession thereof. This order 
was made on the 25th April, 1902, On the 3rd July and rith 
October, 1909, these suits were instituted by the two sets of plaintiffs 
who claim respectively an elght-annas and a five-annas share 
of the property, for declaration of their title and for recovery of 
possession. The Courts below have concurrently found that the 
plaintiffs have fully proved their title, and that the defendants have 
no case on the merits. The Courts below have also found that 
the plaintiffs were in possession when on the 25th April, 1908, 
the property was attached by order of the Magistrate. But while 
the trial Court held that the claims were not barred by limitation, 
as the plaintiffs were in possession within twelve years of the 
suit, the lower appellate Court has concluded on the authority of 
the decision in Rajah of Venkatagiri v. Ishakapalli (1), that the 
suits are barred by limitation, as they have Seen insiituted more 
than six years after the order of the Magistrate. The result of 
this divergence of opinion has been that the District Judge has 
reversed the decrees of the Subordinate Judge and has dismissed 
the suits, although he has found that the plaintiffs have estab- 
lished their title. The plaintiffs have now appealed to this Court 
and have impugned the correctness of the view adopted by the 
District Judge. The question, consequently, arses, what is the 
period of limitation, if any, applicable to a suit for determination 
of the rights of the parties to an order under section 146 of the 
Criminal Procedure Code, where it is found that the party who is 
the rightful owner was in possession when the property was 
attached by the Magistrate. Three alternative views have been placed 
before us for consideration, viz, firs/, the: the suit is in essence 
for recovery of possession of immoveable property, and must 
under Article 142 of the Schedule to the Indian Limitation Act 
be instituted within twelve years from the dats of the order of the 
Magistrate; secondly, that the sult isin substance for declaration 
of title to immovable property, and must, under Art, 130, be 
instituted within six years from the date of the order of the 


(1) (1902) I. L. R. 26 Mad, 412. 
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Magistrate when the right to sue accrues; and /Airdly, that the 
suit is for declaration of ttle to land, but that there is no bar of 
limitation applicable, 2s under section 238 fresh priod of limita- 
tion begins to run at every moment of the time during which the 
attachment continues. If the first or the third’ view is adopted, 
these sults are not barred by limitation, while the suits must be 
deemed barred if the second alternative is accepted. 


As regards the first possible point of view, it is clear that ‘no 
action can be brought against the Magistrate for recovery of posses- 
sion. In the words of Lord Morris in Khagendra Narain v. 
Matangini (1), the Magistrate is in the position of a stake-holder, 
or, as was said in Ramaswamy v. Muthusamy (2), when the 
property is attached, it passes into legal custody, and during 
the continuance of the attachment. such custody must be held to be 
for the benefit of the true owner: Beni Prusad v. Shahsada (3); 
Rao Karan v. Rajah Baker Ali(4). It is further plain that there is 
no cause of action against the Magistrate, as he has acted in 
the exercise of his statutory powers. The suit must, consequently, 
be brought against the rival claimant, but obviously the suit can- 
not be framed as one for recovery of possession of the disputed 
land from kim, as he is admittedly notin possession. The plaint- 
if may have been deprived of possession, but he cannot aptly 
be said to have been dispossessed, or, to have discontinued 
possession within the meaning of Art 142 of the Indian Limita- 
tion Act. Dispossession implies the coming in of a person and 
the ‘driving out of another from possession. Discontinuance 
implies the going out of the person in possession and his being 
followed into possession by another. These elementary principles 
are deducible from the decisions of the Judicial Committee in 
Agency Company v. Shori (5) and Secretary of Siate v. Kristomani 
(6). To the same effect is the observation of Baron Parke in 
Smith v, Lloyd (7), that to make the statute of limitation applicable, 
there must be both absence of possession by the person who 
has the right and actual possession by another, whether adverse 
or not, to be protected. It follows, that if the seisin or legal 
possession is, during the attachment, in the true owner, the 

(1) (1890) L. L. R. 17 Cale. 814 (819) ; L. R 171. A, 62. 

(a) (1906) I, L. R. go Mad. 12. (3) (1908, 1. L. R. 32 Cale, 856. 

(4) (1882) L. R. g L A. 99 ; I. L. R. 5 All 1, 

(5) (1£88) 13 App- Cas. 793- f 

(6) (1902, L. R. a9 1. A 104 ; 1. L. R. 29 Calc 518 

(7) (1854) 9 Exch 562; 96 R. R. 837- 


. 
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attachment cannot be deemed to amount to either dispessession 
of the owner or the discontinuance of his possession. We 
must accordingly hold, as was done in Raja of Venbasagiri 
v. Isakapalli (1) thet Art. r43 has no application to a suit of this 
description, and we are unable to accept the contrary opinion 
on this point as formulated in Gorwsmi v. Gtrdhariji (2). 


We are not unmindful that in Khagendra Narain v. Matan 


gini (3), the sult was framed as one for recovery of posses- 
sion and that the Judicial Committee ordered that each of the 
parties “ be decreed to be put into possassion” of an equal 
moiety of the disputed property. It is clear, however, that the 
question now under consideration was not raised before the 
Judicial Committee, for the obvious reason that the suit there 
was in time, whether the six years or the twelve years rule was 
applied ; the record shows that the order cf attachment was 
made on the roth December, 1877, aad the sult was commenced 
onthe 14th December 1880. It may also be observed that the 
language of the order by the Judicial Committee is consistent, with 
the view that the parties were to be put into possession by th: 
Magistrate. It may be added that the decision in NMisaralfi v. 
ddebudd: (4), to which reference was made in the course of 
argument, is clearly distinguishable. There the Magistrate had, 
after the attachment, placed a stranger in possession, contrary to the 
provisions of section 146, Criminal Procedure Code ; a suit against 
such stranger for recovery of possession is clearly governed by 
Art. 142 or Art 144 We need not refer in dezail to the cases of 
Chujmull v. KAyratee (5) ; Goswami v. Girdhariji (2) ; Akilanandam- 
mal v. Pertatims (6); Rajah of Venkatagiri v. Isakapalis (1) ; Deo 
Narain v. Webb (7), in so far as they merely recognise the doctrine 
that Art. 47 of the Indian Limitation Act is restricted to cases where 
an order for possession has been made in favour of one of the 
parties and has no application where the land has been attached 
under section 146. We hold accordingly that the sults before us, 
though framed as suits for possession, cannot be treated as such, 
and are not governed by Art. 142 of the Indian Limitation Act. 


(1) (90a IL L, R 25 Mad. 410. 

(a) (1897) I L. R 20 All, 120; AIL W. N, arg 

(3) (1890) I. L R. 17 Cale. 814; L. R 17 1, A. 62. : 

(4) (191a) 16 C. W. N. 1073.. (5) (1868) 3 Agra H.C R, 65. 

(6) (1877) I. L. R. 1 Mad 309 (7) (1900) I. L. R. 88 Cale. 86 
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As regards the second and third possible points of view, it is 
clear, from what has already been stated, that the sults must be 
treated as ‘suits for declaration of title under section 42 of the 
Specife Rellef Act. What then is the period of limitation, if any, 
applicable to these suits? We have been pressed, on the one hand, 
to adopt t the view propounded i in Rajah of Venkatagiri v. Isakapalli(t), 
that Ari. 120 is applicable and that the suit is required to be instituted 
within six years from the date of the order of attachment when the 
right to sue accrues. We have been pressed, on the other hati, 
to hold that this is a case of continuing wrong under section 23 
and that the right to sue accrues from moment to moment. The 
first alternative, though adopted by the Madras High Court, leads 
toan obvious anomaly. If the sult 18 not instituted within slx 
years from the date of the order of attachment, neither of the 
claimants can obtain a declaration of title ; yet the title continues 
unaffected in the true owner, for under section 28 his right is extin- 
guished only at the determination of the period limited for the 
institution of a suit for possession. The Magistrate thus continues 
as @ stake-holder for an indefinite period, as there is no statutory 
provision for forfeiture after the lapse of a prescribed term. Accord- 
ıng to the Madras High Court, however, the true owner, although 
not in a position to seek a declaration of title for purposes of recovery 
of the property, can obtain a declaration of title to the profits in the 
hands of the Magistrate ; in other words, the Magistrate is constituted 
hie manager in perpetuity. The Madras High Court further seems 
to hold ‘that, although a declaration of title cannot be embodied in 
the decree, because the prayer for declaration is barred by lapse 
of time, yet the finding in the judgment on the issue of title will 
have the force of res jxdtoa/a and will practically uperate as a deter- 
mination of the question of mght for purposes of section 146, 
Cr. P. Code, With all respect, this bears the appearance of a 
distinction without a difference. To adopt the language of Lord 
Ellenborough in ZLwamore v. Robson (2) “the common sense, the 


‘practice and the general convenience of mankind require that a 


construction different from that should be adopted.”’ In our opinion, 
the true view of the matter is that section 23 of the Indian Limita- 
tion Act governs the case. To maintain this position, it ls not 
essential to accept the broad proposition formulated in Chukkun 
Lal v Lolit Mohan (3), which was reversed on appeal on another 


(1) (1902) I. L. R, 26 Mad. 410, (a) (1818) 1 B & Ald. 584 
(3) (1893) I L. R, 20 Cale 906 (925). 
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point by the Judicial Committee in Zali Mohan v Chakkun Lall (1), 
that a syit for declaration of title to immovable property cannot be 
held to be barred so long as the plaintiff has a subsisting right to 
such property ; now is it necessary to depart im any way from the 

tule recognised in Mohabhural v. Abdul Hamid (2), that a sut for 


declaration ‘of title to immovable propatty 18 governed by Art. 130. ` 


On the “other hand, as was explained in the case last | me tioned, 
ang as had been previously indicated in the cases of Binda v. 
Rusnsilia (3); Ananda v. Veyyarna (4); Fugalkishore v. Lakshmi 

(5), Art 120 and section 23 may have to be simaltanċously E 
to determine whether or not a suit is barred by limitation, for 
instance, in suits for partition of joint property. The answer to the 
question, when does the right to sue accrue, must depend on the 
circumstances of the particular case, and very refined distinctions 
have, indeed, been sometimes drawn, as may be seen from Yamuna 
v. Solayya (6) and Pamu v. Zamindur (7). In the case before us, 
the view may reasonably be maintained that there is a continuing 
wrong independent of contract and that consequently a fresh Period 
of imitation under Art. 120 begins to run at every moment of the 
time the wrong continues. It is needless for cur present purpose 
to atterpr an exhaustive definition of the” expréssion “tonining 
wrong.” But it may generally be stated ‘that if he act complained 
of creates a continuing source of i injury and i is of such a nature as 
to render the doer of it responsibl: for the cantinuance, then, in 
cases in which damage is not of the _ssence: of the action, as in 
trespass, afresh cause of action arises de due ir diem. To put the 
matter in another way, where the wrongful act produces a state of 
affairs, every moment’s continuance of which is d new tort, a fresh 
action for the continuance lies, for there ig a rea: distinction between 
continuance of a ‘legal i injury and” continuance of the injurious effects 
of a legal i injury. Tested from this point of view, what is the pésition 
here? The defendants attempted to interfere with ‘the possession 
of the plaintiffs, and a breach of the peace became imminent. The 
Magistrate intervened, as It was incumbent upon’ him to “do, ‘and 
attached the property. The result was that the plaintiffs are ‘deprived 
of the enjoyment of their property. This state of things has conuufiued, 
thouga it could have been terminated if the defendants had intimated 
to the Magistrate that they abandoned all claim to the property and 

(1) (1897) L. R. ag 1 A. 76, L L. R. a4 Cale. 834. 
(2) (1904) 1 C. L. J. 73 (3) (1890) I. L, R. 13 All. 126, 


(4) (1892, 1 L R 15 Mad 49s. 15) (1899) I. L. R. 23 Bom. 659. 
(6) (1901; I. L. R. 24 Mad. 339, (7) (1901) I. L, R. 25 Mad. 540. 
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would not cause a breach of the peace by an endeavour to obtain 
possession by force. We think, in these circumstances, that the case 
may aptly be treated as one of continuing wrong within the meaning 
of section 23 of the Indian Limitation Act. From this point of 
view, no question of limitation arises. s 


The result is that these appeals are allowed, the decree of tbe 
District Judge set aside, and the suits decreed with costs in all the 
Courts. The title of the plaintiffs in each case to the share claimed 
will be declared, and it will be further declared that they are entitled 
to have the property released from attachment, and to be placed in 
possession by the Magistrate. 


A.T. M. Appeals allowed. 





Before Mr. Fuslice Sharfuddin and Mr. Justice Newbould, 


HAZARI LAL SARKAR 
7. 
MAHARAJ KUMAR KSHAUNISH CHANDRA ROY 
BAHADUR AND oTHERS.* 


Bjecimeni—Durputindar—Condition in darpuini that darpuinidar will get 
khut rent from chakran tenani—Chakran land, resumption of— Unaxtho- 
rised settlement by Zemindar—Chakran tenants, settlement with—Tenanis, 
if Hable to be ejected—Mesne profits. 

A was the zemindar and B was the tenant in occupation of the lands in 
sult, The tenant was originally holding the lands as chakran lands under the 
semindars. The plaintiff was a durputnidar, It was a condition of the dur- 
putni settlement that the tenant who held chakran lands for services, should pay 
to the durputnidar kut rent which was assessed in the proportion of the land 
revenue that would be payable to Government on that portion of the estate. 
The zemindar resumed the chakran lands and settled them with B at a money 
rent, The plaintiff brought a suit to recover khas possession of these lands and 
also prayed, in the alternative, that fair and equitable rent might be fixed for 
them: ` 

Held, that the payment of kkut rent could not create the relationship of 
landlord and tenant between the plaintiff and B. 


That so long as the chakran tenancy continued, the zemindar and not the 
plaintiff bad the right to settle tenants onthe land On the termination of the 
chakran tenancy, the zemindar had no right to settle the lands with the tenant, 


~ Appeal from Appellate Decree No. 741 of 1912, against the decree of 
S. C. Mullick, Esq , District Judge of Nadia, dated the and January, 1913, 
reversing that of Babu Mohur Lal De, Munsiff of Kmshnagore, dated the 
1ith February, 1911. 
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That the settlement by the zemindar would not give the tenant tke right 
to remain on the land against the wish of the plaintiff. 


That the plaintiff was entitled to kkas possesior mith mesne profits for 
three years before the Institution of the suit as well as from the date, of the 
Institution of the suit until recovery of possession, 


Upendra v. Protab (1) followed 
Appeal by the Plaintiff. . 


Suit for ejectment and, in the alternative, for assessment of fair” 
and equitable rent. 


The material facts and arguments appear from the judgment. 


Babus Fads Nath Kanjilal and ‘Jogendra Kumar De for the 
Appellant. 


Babus Ram Chunder Mosumdar, "Biraj Mohkan Mojumdar and 
Harendra Lal Roy for the Respondents. 


The judgment of the Court was as follows :— 


In this case the defendant No. 1 is the samindar and the 
defendants Nos. 2 to 4 are the tenants in occupation of the lands 
in suit, These defendants were originally kolding the lands as 
chakran lands under the zamindar. In 1901. the samindar resu- 
med these lands and settled them with these defendants at 
a money rent, The plaintiff who is the durputnidar brought this 
sutt to recover khas possession of these lands and also prayed, 
in the alternative, that fair and equitable rents might be fixed 
f r them. 3 : 


The first Court granted a decree holding that the zamindar was 
liable to pay rent to the plaintiff. On appeal to the District Judge, 
the plaintif has been granted a decree agaist the defendants 
Nos. 2 to 4 and has had his title declared to realise from them fair 
and equitable rents for the lands, the amount of which will be settled 
in a rent suit. 

Asthe appeal has been argued, the only question we have to 
decide is whether the plaintiff is entitled to khas possession or 
not. This point turns onthe question whether these lands were 
really chakran lands or not, 


It has been found by the lower Court that the zamindar, under 
the’ terms of the putni and durputni leases, had no right to re- 
settle the lands in suit. The plaintif who is the appellant con- 
tends that on that finding he is entitled to a decree for khak 
possession, For the respondent, itis contended that the tenancy 

(1) (1903) 8 C. W N. 320, LL, Reet Cale, 703. 
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of the defendants Nos. 2to4 in these lands is not a purely 
akran tenancy. It was a condition of the durputni settlement 
that the tenants who held chakran lands for services should pay 
to the durputnidar what is called khw/ rent and this AAuw/ rent 
was assessed on the proportion of land revenue that would be 
payable to Government on thia, portion of the estate. The condi- 
fon, therefore, was that the aohakran tenants did not get the land 
rent-free, but instead of paying rack rent, they had to pay only, 
the share of the revenue on the land they held. It was contended 
on behalf of the respondent that this payment of kkut tent to 
the durputnidar was sufficient to create the relationship of land- 
lord and tenant between them and that consequently the dur- 
putnidar has now no right to khas possession. 


It is to be observed that in their written statement, these defend- 
ants denied ever having paid this AAs/ rentto the plaintiff, but 
now on their behalf, reliance is placed on the statement in the 
plaint that the defendants Nos. 2, 3 and 4 have stopped paying 
hhul rent to the plaintif which clearly implles that before the settle- 
ment made by the zamindar these defendants had been paying 
this rent to the plaintiff. It is clear that under the terms of the 
durputni least these defendants were liable to pay kAw/ rent to ‘the 
plaintuff and it is immaterial whether it was actually paid or not. 
This khu/ rent was not really rent but a proportion of the revenue 
payable to Government which, under the terms of the durputni 
lease, was payable to the plaintiff in respect of those lands cf which 
he got'io benéfit'under his lease. Such a payment could not create 
the relationship of landlord and tenant between the plaintiff and 
these defendants. The plaintiff never Tecognised these defendants 
as his tenants. So long as the chakran tenancy continued, the 
rêmindar, and not the plaintiff, had the right to settle tenants on the 
land. On the terminanon of the chakran tenancy, the zamindat, 
although he had no right to do go, settled these tenants on the land. 
This settlement would not give these defendants the right to 
remain on the land against the wish of the plaintiff. 


As was held in the case of Upendra Narain Bhattachurya v. 
Protab Chandra Pardhan (1), ut 18 clear that the proper remedy in 
this case isu decree for khas possession and this has not been 
seriously contested on behalf of the réspondent who bases his objec- 
ion toa decree for khas possession on the contention that the 
tenancy was not a purely chakran \enancy. 

(1) (1909) 8 C. W. N. 320. 


re 
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We accordingly decree this appeal with costs and modify the 
decree of the lower Court by declaring that the plaintiff is entitled 
to khas possession of the lands in suit. He will be entitled to 
recover mesre profits for three years before the institution ofthe suit 
and also for a pefiod from the date of the institution of the suit 
yati recsvery df possession, An inquiry will be made by the 
lowe: Court to ascertain the amount of mesne profits payable 
to the plaintiff. 


AT. N Appeal decreed. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lawrence Jenkins, K.CIL., Chief Justice, Sir Asutosh 
Mookerjee, Knight, Fudge, and Mr. Justice 
Richardson. 

AHMED MUSAJI SALEJI . 
v. 
MAMOOJI MUSAJI AND OTHERS.” 


Discretion—Decree payable by instalments—Dates fixed for payment of instal- 
ments— Date varied by order of Court of appeal as regards some instal- 
ments—Court refusing to extend tims for payment of further instalments— 
PAR e . 

[he Court of appeal is slow to interfere with the exercise of a discretion 
by the lower Court, 


Quare.—Whether an appeal lies against an order refusing further time to 
pay instalments on certain dates under the decree directed to be paid into 
Court. 


Appeal by the Petitioner (Defendant Judgment-debtor). 

The obligation of the defendant was defined by an order which 
fixed certain dates for payment of instalments of a considerable sum 
of money which their Lordships of the Privy Council directed to be 
paid into Court. The Court of first instance directed the appellant 
to pay into Court certain sums on certain dates mentioned in the 
order, in default of which a warrant for his arrest wastoissue. That 
order was appealed against and on appeal it was ordered that the 
walrant was not to issue until four days after the instalments 


* Appeal from Original Civil Order No, 54 of 1915, against the order of 
Mr. Justice Greaves, dated the ist July, 1915. as 
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fell due in order to enable the applicant if he so desired to make an 
application in the Court of first instance to vary the order by ex- 
tending the time in which the sums mentioned in that order were 
to be pad into Court. In pursuance of thateorder the appellant 
paid into Court certain amount due on the instalment at that time ; 
a further sum fell due into Cdurton the day on which the present 
application was made. The application prayed that a certain amount 
reptesenting the balance of principal payable by him under the origi- 
nal decree in pursuance of which the order of the first Court was 
made, be ordered to be paid, that he might be given easier and more 
lenient terms for payment of the interest due by him under the decree 
and that the order for the igsuing of the warrant of arrest might be 
suspended. Mr. Justice Greaves, after ekamining the applicant, 
rejected the application and refused to grant any further time for 
the payment of the instalment by the following judgment : 


Greaves J.—On the trth May 1915 of this year I made an 
order directing the applicant to pay into Court certain sums on 
certafh dates mentioned in the order, in default of which a warrant 
for his arrest was to issue. That order was appealed against and 
on appeal i, was ordered that the warrant was not to issue until 
four days after the instalments fell due in order to enable the applicant 
if he so desired to make an application to me to vary the order that 
I made on the rith May_1915 by extending the time in which the 
sums mentioned in that order were to be paid into Court. In 
pursuance of that order the applicant has paid into Court two sums 
of one lac each and according to my order a further sum of Rs. 1,00,000 
falls to be pald into Court to-day. The application that is now 
made to me Is that the applicant may be ordered now to pay into 
Court Rs. 16,000 as being the belance of the principal payable by 
him under the original decree in pursuance of which my order was 
made and that he may be given easier and more lenient terms for 
payment of the interest due by him uuder the decree and that the 
order for the issuing of the warrant of arrest may be suspended. 
Now by the order of Mr. Justice Fletcher which as slightly varied 
by the appeal Court was confirmed by the Judicial Committe» the 
applicant had to pay into Court a sum of roughly about Rs. 50,000 
together with interest at the rate of 6 per cent from the rat July 
1907 which it is admitted amounts to about a further sum of 
rupees two lacs, that-is to say, the applicant had to pay into Cout 
the sum of Rs. 6,30,000. As before stated he has paid into Court 
rupees two lacs of this amount and he urges before me that with 
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the exception of the sum of one lac of the interest and a sum of CiviL 
Rs. 18,000 for principal any further sum that he pays into ie 
Court will come back to him ultimately. He says that it would be a ” e 
hardship on him if he is compelled to pay the whole amount directed N 
by the order of the Judicial Committee to be paid into Court includ- Mamooji_Musaji, 
ing the sum which he says will cqme back to him. When the Graves g. 
matter came before me to-day counsel on behalf of the applicant * Eg 
made this proposal that he should be directed to pay into Court. on 

the 4th July a sum of Rs. 50,000 and a further sum of Rs. 68,000 

on or before the 4th of August 1915 and that he should be treated 

with the utmost leniency with regard to the payment of any further 

sums which he contends will come back to him and which he says 

are really his moneys. Now the amount that will come back to 

bim is disputed by Sir S. P. Sinha on behalf of Mamooji and 

he urges with considerable force before me that this matte! can 

never be concluded until the whole sum which represents the 

partnership assets is paid into Court when it would be definitely 

ascertained what is to come back to the partles according to thelr 

respective shares in the partnership after discharging the debts and 

Habllities of the partnership and the costs of the suit. When I 

originally made the order of the 11th May of this year the matter of 

the applicant’s ability to pay was fully gone into upon affidavit evidence 

and I then satisfied myself upon the affidavit evidence placed before 

me that the applicant was really ina position to pay the sums in 

question, but to make assurance doubly sure when an application was 

made to me in June of this year for an extension of the time for 

making the June payment directed by my order of the 11th May I x 
directed that the applicant should be cross-examined and he 

was cross-examined before me for nearly one day with regard 

to his ability to pay the amount and I tkink it right to state 

shortly what the effect of that cross-examination was He stated 

that between the 17th May and ist or 4th June when the appli- 

cation was made his firm hed had large business dealings to the 

extent of lacs, although of course they had payments to make. 

He stated that his firm had not purchased largely but that they 

had made large sales for which they had got large sums of money. 

He was cross-examined with regard to the amounts and the value 

of gooda which they had sent between the 17th May and the 

ist June by steamer to Rangoon. After considerable hesitation 

and considerable pressure and considerable prevarication with 

regard to certain of the goods it was extracted from him that 

between those dates his firm had sent goods to the value of 
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Rs 50,000 to Rangoon and Akyab. Both with regard to the 
applicants own property and with regard to the property -of 
the firm (between which it is somewhat difficult to distinguish) I 
was not treated with frankness. For example the applicant told 
me that he owned a three-annas share in the business, but it 
afterwards transpired that he seally owned a considerably larger share 
“than what he stated and that he and Ismail Ahmed Moho- 
medi and Mohommed owned the whole business between them, the 
applicant’s share, amounting to six annas. 


With regard to the applicant’s property and the property of 
the firm I ascertained that the applicant had three shares in a com- 
pany called the Surti Burabazar Company which were worth 
Rs. 2,500 each; that his firm had shares in a property called the 
Twinza Oll Company which shares were worth at the market price 
one lac of iupees. Itis true that he stated that these shares were 
pledged and Ismail in the witness-box gave further information 
with regard to this, stating that the shares had been pledged to 
a gentleman to Rangoon named F. K, H. Chetti, it is in evidence 
that there was no deed or document relating to the pledge: of 
these shares and in the absence of some proof of the pledge of 
‘these share’ I am not prepared to believe as I was asked to be- 
Heve that these shares were pledged and if pledged that they were 
pledged to their full value. It seems to me that the applicant has 
entirely migapprehended his position. If he comes to the Court 
to ask for an indulgence he ought to place before the Court all 
‘materials that are in his possession and not have me facts dragged 
out one by one as was the case here. 


In addition to the Twinza Oil shares worth one lac-the appli- 
cant stated that he had two houses of his own in King’s Road, 
Howrah, and Mirzapore Street, Calcutta, which he had bought 
for Rs. 37,500 in all. He valued the houses at Rs. 55,000 and 
he stated that he could sell these properties at this price if he 
could get a month todo so; he stated that he would not sell at 
Rs. 50,000 now as it would not be the proper value, and he was 
not prepared to sell unless he got full value for the properties A 
somewhat extraordinary statement to make in view of his position 
as a debtor. ` 


Then again he stated that there was a house in Gobind Chandra 
Dhur's Lane in Calcutta which belonged to the firm and that it was 
unincumbered. Ho stated that he had been offered Rs. 65,000 for 
the house and he was prepared to sell if he could get this sum 
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but not otherwise. Although it is fair to say that he stated that 
there was some difficulty with regard to the documents relating to 
the property. Then he said that since the war the firm hgd made 
a profit to the extent of one lac on sugar. He also stated that from 
the roth May to the rst Jane his firm had drawn Rs. 1,50,000 or 
Rs. 1,235,000 from the Chartered Bank and alsoa further sum or 
Rs. 10,000 from the Mercantile Bank. 

e Ho also stated that he had a share in his father’s estate but that 
the estate was in the hands of the receivers that the estate was 
worth Rs. 4,00,000, his share being Rs. 3,00,000, that his share in 
this estate had been made over as security for the money: that it 
was good security, but the capitalists said that they would not 
advance money on it as it had already been given as security. 


I think these are the principal matters that I need mention with 
regard to the cross-examination of the applicant before me at the 
beginning of June and the conclusion I then cameto Is that he 
was in a position, if he chose to do so, to pay the sums referred to 
ın the order within the time limited by the order and to comply with 
the order. No evidence was adduced before me to-day to show any 
change for the worst in the applicant’s position or to lead me to 
suppose that he cannot comply with the order if he Wishes. The 
result is I am not prepared to give the applicant any further time 
than he got under the original order as varied by the Court of 
appeal for the payment of the lac payable today and T dismiss this 
application with costs. I will allow one set of costs, 


Against this order, the applicant appealed. 

“The judgments of the Court wete ad follows :— 

Jenkins C. J.—We certainly do not decide that there is any 
night of appeal in this case. But even if there were such a 1ight 
we would decline to Interfere. 

The obligation of the defendants is clearly defined by an order 
of the 1rth May rg15 which fixed certain dates for payment of instal- 
ments of the considerable sum of money which their Lordships of the 
Privy Council directed to be paid into Court, Instead of imposing 
upon the defendants the obligation, which was strictly theirs, of 
paying the whole sum at once, a provision was made for this pay- 
ment by instalments. The matter came before the Court of appeal 
not by way of appeal from that order, but from an order for 
enforcement of payment. As Iwas a member of the Court of 
appeal, I think I can say that I doubt the wisdom of the indulgence 
that was then granted by the Court. It was an indulgence which 
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was intended to be used properly and we did not anticipate that it 
would be abused. . 

Assyming an appeal lies, did Mr. Justice Greaves err in such 
a way as to justify our interference in appeal when he refused to 
grant time beyond that limited by the order of the 11th May 1915 
as moditied by the order of tha Court of appeal in respect of the 
july instalment. The learned Judge has dealt withthe matter most 
carefully and with complete knowledge of the facts for it is not, 
the first application of the kind that has come before him. In 
the exercise of the discretion he has considered that further time 
should not be allowed. The Court of appeal is at all times slow 
to interfere with the exercise of a discretion and on that ground 
it would be enough to say that we refuse to interfere. But apart 
from that the presentation of the case by Mr. Bagram, who I am 
sure, has told all that could be said on behalf of his client, has 
failed to convince me that there is anything in the merits that would 
justify the further indulgence that has been sought. Therefore in 
my opinion this appeal should be dismissed with costs. 

Each of the four sets of respondents will get his costs of this 
appeal, 

Mookerjee J.--I agree. 

Richardson J.—I agree. 

S. D. Duli and Ghose~Attorneys for the Appellants. 

W. F. Simmons, 7. C. Duli, Das and Basu, and G. C. Dey— 
Attorneys for the Respondents. 

AT. ML Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir Lawrence Jenkins, K. CLE, Chief Fuslice, Sir Asutosh 
Mookerjee, Knight, Fudge, and Mr. Justice Holmwood, 


PANCHUMONI DASSI AND ANOTHER 
D. 
CHANDRA KUMAR GHOSE AND OTHERS.” 
Appeal—Probate and Administration Act (V of 1881), Sec. 86—Difference of 
opinion —Letters Patent, cl (15)—Sigmatures, comparison of—Reversing the 
appreciation of fact 
Where the Judges ot a Division Bench hearing an appeal in a probate 


+ AE inp fae wilh A No. 1 of 1913, against the judgment of Mr. Justice 

Justice Roy, dated the 16th July, 1913, İn „Appeal 

tom Q m Original | Sekaa No. 324 o£ 1911, against the W. 
n, Esq., District Judge of 24-Parganas, dated the 27th jang oe 
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case have disagreed and a decree has been drawn up in accordance with 
section 98 of the Civil Procedure Code an appeal lies under clause 15 of the 
Letters Patent. 


An estimate of signatures as derived from a comparison with other ad- 
mitted signatures written 7 or B years before the mgnature on the will by the 
testator, 1s at all times a dangerous ground on which to proceed andto reverse 
the application of fact by the trial Judge. 6 


Letters Patent Appeal by Defendants Nos, 1 and 3. 
* Application for probate of the will. 


The question was whether the will was executed or not. The 
learned District Judge decided in favour of the will. Against that 
order, an appeal was preferred to the High Court. The appeal 
came on,for hearing before Ooxe and Roy JJ., who delivered the fol- 
lowing judgments :— 

Ooxe J.—This is an appeal froma decision of the District 
Judge of Alipore granting probate of the will of one Bhadreswar 
Ghosh. The objectors appeal, and the only question for decision 
13 whether the will was executed or not. 


The learned District Judge holds that the evidence of tha execu- 
tron of the will preponderates and I think that that opinlon is right 
Leaving: out of consideration the evidence of the persons who are 
so vitally interested in the result.of the case that they cannot safely 
be trusted, four witnesses have been examined on behalf of the 
petitioner and two on behalf of the objectors. “The will purports to 
be attested by six witnesses, of whom four have been put into the 
box. They do not belong to the caste of the parties, they have 
their own occupations; and so far as the evidence goes they have 
no interest or concern with the parties at all. They appear to be 
entirely Independent people. The learned pleader for the appellant 
has not been able to suggest and Tam myself unable to conceive 
any reason why they should be partes to a forgery and should 
endanger their liberty by supporting ıt in Court for the sake of 
the petitoners. The two witnesses on the other side are firstly, 
Nepal Ghose and secondly, Moti Lal Paramanik. The Distnct Judge 
who saw them depose says that they did not strike him as witnesses 
on whom much reliance could be placed. Nepal ıs one of several 
sons of a cousin of Bhadreswar. There is evidence on behalf of 
the petitioners that there is enmity between the first petitioner and 
these persons and this is to some extent corroborated by Nepal, 
who admitted that there was a case between his brother Gopal and 
the first petitioner's son-in-law. Mot: Lal, the second witness, 
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gives evidence to the effect that the testator's daughter lived in his 
house which is opposed to the allegations of the petitioners. 


I do not desire to depreciate the value of this witness’s testimony 
which seems to be disinterested. But his evidenee is not so directly 
in point ag that on behalf of the petitioners. Obviously the fact, 
if itbe a fact, that the daugifter lived in the house is not logically 

“irreconcilable with the existence of the will. Andın any case his 
single word cannot prevail in my opimion against those of the wi- 
nesses on behalf of the petitioners. 


We are asked to reject this positive testimony on the strength 
of certain inferences. First we are invited to say that the signature 
itself shows that the will was a forgery. I must admit that the 
appearance. of the signature is notin my opinion satisfactory, but I 
entirely agree with the decision of the Court below that it would 
be quite unsafe to hold either that the signature is a forgery or 
that itis nota forgery. No expert evidence has been taken with 
respect to that point. i 

Next it is argued that the terms of the will are so improbable 
that it cannot be genuine. By the will Bhadreswar appointed his 
brother and nephew executors and directed that his other nephews 
should enjoy the profits, Apparently also it was intended-that the 
executors also should share in the profits, though that is not per- 
fectly clear. I may say in passing tha this obscurity in itself telle in 
my*opinion againstt he supposition of forgery. The testator died 
in December, and we are informed that the application for probate 
was made in May. If, therefore, the will is a forgery, the forger 
had plenty of leisure for preparing it and one would not expect that 
the terms of the will would be obscure, however unjust they mig't 
be. Besides the relations l have mentioned, the testator had two 
li ing daughters and the son of a deceased daughter. The will 
does not mention the grandson and with respect to the daughters ıt 
ig stated that they are both married, -that their husbands are alive, 
and that they are notin want. Therefore, it is provided that they 
shall not share in the property unless they become widows, in which 
case they are to be maintained, l 

* + + + * * 

The execution of the willin my opinion has been fully proved 
and I would accordingly dismiss the appeal, but as my learned 
colleague disagrees, 1 will not allow costs. The decree of the Court 
below is accordingly confirmed under section 98, Civil Procedure 
Code. 
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Roy J.—In this case the evidence has induced me to a con- Civil 
clusion different from that of my learned colleague. I hold that 191s. 
the will is a false document. Bhadreswar Ghose did not eae aee 

Panchumonl 


execute it, The learned District Judge who tried the case begins *. 
his judgment thus—‘I confess that at the conclusion of the trial Chandra Kumar, 
I felt ome difficulty how it ought to be decided.” Bhadreswar 

died on the 23rd Aughran, 1316, The will bears date the a1ste 

Anghran, 1316, that is, it purports to have been executed 2 days 

before his death. At this date he had two married daughters 

Manada and Panchumoni and a grandson by a deceased daughter. 

These legitimate heiresses and infant grand-child are said to have 

been deprived of their inheritance by an unregistered will which 

does not afford any indication of a reagonable cause. It does not 

iefer at all to the grand-child and it mentions the surviving daughters 

as belng married and not in want. It appears to me that the evidence 

clearly eatablishes that the daughter Manada was in want. 

+ w * t 4 * 

“1 have looked at the signature ın the will and compared it with 
the undoubted signatures of Bhadreswar in a registered instrifment, 
and I find that though there has been some imitation, there is 
absolute want of a natural likeness. If the learned District Judge 
could perceive this difference as Ido, I have no doubt that his 
wavering judgment would have leaned against the genuineness of 
the will. Apart from these circumstances, the evidence of execu- 
tion is by itself quite unworthy of belief. The ‘writer Aughore says 
that he had been sent for and he arrived ai about 11-30 aw. He 
made a draft, It wasread over. Bhadreswar approved it and then he 
falr-copled it, read it over to Bhadreswar. Bhadreswar himself again 
read it and then he signed it and it was also then signed by the wit- 
nesses. Thé time for execution 18 stated by all to have been 3 PM, 
The will 1s a very short document and it could not possibly take 
4 hours to finish it The .witnesses say that Bhadreswar then 
tore off the draft and kept the will in hisbox. Why was the draft 
torn off ? The whole bears the impress of a concocted story. How 
could it be that there was no talk about the daughters and one of 
them was, a3 | have found, present there. Aghore seeks to demon- 
strate his independence by telling us that he 1s not in good terms 
-with the claimant Chandra and he came because Bhadreswar was 
his friend. The friend however did not think it proper to remind 
him of his own children. The witness Kalipada is a common 
cultivator and not beyond the reach -of easy influence. The gomassa 
Khetra is a pettifogger. Both the master and the - servant 
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were present in Court. I would place no reliance ‚on the evidence 
of these witnesses. The incontrovertible facts have been denied 
by them and they are not such people that because they have given 
direct evidence, that evidence is of any worth. Į would decree the 
appeal and dismiss the suit. 

Against the judgment of Mr. Justice Coxe, the defendants 
‘preferred an appeal under clause 15 of the Letters Patent. 

Dr. Sarat Chunder Bysak and Babu Bépin Chandra Bose for the 
Appellants. 

Babu Probodh Chandra Chatterjee for the Respondents took 
a preliminary objection that the appeal was Incompetent. Sec- 
tion 86 of the Probate and Administration Act allows an appeal 
from the decision of the trial “Court in Probate Cases ; no further 
appeal is contemplated. Clause XLIV of the Letters Patent indicates 
that its provisions may be affected by legislation. Section 86 of 
the Probate Act, it 13 submitted. has by implication rendered 
Clause XV of the Letters Patent inapplicable to appeals heard by 
the High Court in probate cases. Reference was made to 
Hurrish v. Kalisundery (1) and Zoolses Money v, Sudevi (2). 


[The Court overruled the objection and held that where the 
Judges of a Division Bench hearing an appeal in a probate case 
have disagreed and a decree has been drawn up in accordance with 
section 98 of the Civil Procedure Code an appeal lies under clause 
XV ‘of the Letters Pat&nt.] 

Dr. Sarat Chandra Aysak for the Appellants then argued the 
case on the merits and relied principally upon an alleged dis- 
similarity between the signatures on the will and the admitted 
signatures of the testator on a document attested by him on the 
8th February, 1902, nearly eight years before execution of the will. 


The following judgments were delivered :— 

Jenkins C. J.—This appeal comes before us under clause 
15 of the Letters Patent by reason of the difference of opinion 
between the two learned Judges of the High Court who on the 
first instance heard the original appeal, 

It has been suggested that no appeal lies to us under the Letters 
Patent. But we have overruled that objection, and we think that 
it is perfectly clear that an appeal does lie under clause 15 of the 
Letters Patent. Any other conclusion would lead to a very anomal- 
ous result, 

(1) (1882) I. L, R. ọ Cale, 48a P, C. L R rol A.4,12C.L R gin. 

(2) (1899) I. L. R. 26 Cale 361, 
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Having said so much in favour of the appellants I think there 
13 nothing more to be said in their favourin this case. It is a 
pure question of fact as to whether the will was erecujed or 
not. Mr. Richardson, as he then was, the District Judge of Alipur, 
decided in favour of the will and he did not do so lightly and 
without thought, because at the very outset of his judgment he 
made it clear that there were circumstances which made it clears 
in his opinion incumbent that the evidence should be examined 
with more than usual care. He certainly did not fail in carrying 
out that obligation. His judgment is a very careful judgment 
in which he gave specific reasons for accepting the oral evidence 
that had been adduced in favour of the will On appeal to this 
Court the same view was taken by Mr: Justice Coxe. Mr. Justice 
Harinath Roy, however, thought that the case had not been 
rightly decided. In that he was very greatly influenced by his 
inspection of the signatures on the will and his estimate of these 
signatures as deriv.d from a comparison with other admitted signa- 
tures written 7 or 8 years before the signature on the will. This is at 
all times a dangerous ground on which to proceed and to réverse 
the appreciation of fact by the tnal Judge. In this case it seems 
to me that there really was very little that justified the 
learned Judge’s conclusion. First he seems to think that the 
learned District Judge was not fully able to appreciate all 
that caligraphy suggested to him. But it is well-known, to 
us that the learned District Judge, as he then was, was very 
familiar with Bengali writing and there can be no doubt that 
he carefully did study these signatures, and I find that both 
my learned colleagues, who are certainly in a position to pro- 
nounce a very valuable opinion, so far from agreeing with Mr. 
Justice Harinath Roy take the opposite view and think that there 
are remarkable and significant characteristics in the signatures 
on the will and the admitted signatures which go to prove the 
identity of the authorship. I have looked at the signatures and I 
am unable to form any conclusion which would lend any support 
to Mr. Justice Harinath Roy’s view. 


This is how the whole matter stands. Two learned Judges 
including the trial Judge were satisfied on the facts thet -the 
will had been proved. One learned Judge, however, from an exa- 
mination of the handwriting principally thinks otherwise. | 

Something has been said to us as to the provisions of the will. 
I must confess that the provisions seem to me not unnatural 
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Having regard to all the circumstances of the case, eg„ the pro- 
priety and the desire of people in ths position of the testator to 
keep the mmoveable property in the family I think there is nothing 
improbable in the provisions of the will. 


In my opinion we ought to dismiss this app-il. But we will 


say nothing as to costs. . 
i Mookerjee J.—I agree. 

Holmwood j.—I agree. s 
A. T, M, l 


Appeal dismissed, 


Before Mr. -Justice Fletcher anl Mr. Justice Teunon. 


FAKIR CHANDRA GAIN 
v. 
GIRIBALA DASSYA.* 

Decres, execution of—Legal represeniativs of the deceased judgment-debtor— 
Property attacked, if a part of the assets of the deceased—Decision, if 
appealable—Cioil Procedure Code (Act V of 1¢08), Sec. 47, O. XXI, r. 58. 

-A decision as to whether a property standing in the name of the legal re 

presentative of a decnased judgment-debtor,and attached in execution of a 

decree obtained against the latter, formed a part of the estate of the deceased 


is appoalable, “inasmuch as the proceedings came under section 47 and not 
under O, XXI, r. 58 of the Code of Civil Procedure. 


Punchanun Bundopadhva v. Rabia Bibi (1), Ajo Koer v. Gorak Nath (a) 
and Upendra Nath Kalamuri v. Kusum Kumari Dasi (3) followed. 

artic Chandra Ghose v. Ashutosh Dhara (4) discussed, 

Appeal by the Decree-holder. 

The decree-holder applied for execution of his decree, and, the 
judgment-debtor having died, he attached a certain property that 
stood in the name of the widow and the legal representative of the 
judgment-debtor, on the allegation that it formed a part of the estate 
of her deceased husband. The widow put In an objection to the 
effect that as the property did not form a part of the assets of her 

* Appeal from Order No. 74 of 1914, with Civil Rule No. 382 of rgr4, 
against the order- of C. Tindall, -Esq, District Judge of Bankura, dated the 
Ist December, 1913, reversing the order of Babu Mohan Lal De, Munsiff of 
Bishenpur, dated the 23rd June, 1913. 

(2) (1890) I. L, R. 17 Cale, 711, 

(3) (1914) 20 C. L, J. 485. 

(4) (1911) 1. L, R, 39 Cale, 298; 14C. L J. 495 


(2) (1914) 20 C, L. J. 481. 
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husband it was not liable to attachment and to be sold in execution 
of the decree. i 


The Court of first instance held that it formed a part of the estate 
of the deceasedeand overruled the objection. On appeal, the 
learned District Judge reversed the decision of the first Court. 


Against that order the decree-holdet preferred this appeal, and also 
obtained a Rule. 


Babu Bejoy Coomar Bhattacharya for the Appellant, 
Babu Hirendra Nath Ganguly for the Respondent. 
The judgments of the Court were as follows :— 


Fletcher J.—This is an appeal against a judgment of the 
learned District Judge of Bankura reversing the decision of the 
Munsiff of the first Court of Bishenpore. There were certain 
proceedings in executlon. The decree-holder is the appellant 
before us and the respondent is the widow and the legal represent- 
atlye of the judgment-debtor. In execution of the decree, the 
appellant before us attached a certain property that stood in the 
name of the respondent on the allegation that it formed part of the 
assets of her deceased husband. The learned Munsiff held that it 
did so. On appeal, the learned District Judge reversed the finding 
of the Munsiff holding that the property was nota portion of the 
estate of the deceased judgment-debtor. Tho only point that. has 
been raised in this appeal is as to whether an appeal lay to the 
District Judge from the decision of the Munsiff, that is, whether 
` the proceedings before the Court were taken under order XXI, rule 
58, CC. P., or they came under Sec, 47 of the Code itself. It is not 
possible to reconcile the various decisiony in this Court; but we 
are bound by those decisions as they stand. This case cannot be 
distinguished from the Full Bench case of Punchasux Bundopadhya 
v. Rabia Bibi (1). 16 is quite true that that case was observed upon 
in the judgment delivered by another Full Bench of this Court in the 
case of Kartik Ohandra Ghose v, Ashutosh Dhara (2). There, the 
facts were the converse of what they were in the caso of Puschanun 
Bundepadhya v. Rabia Bibi (1). But, as is pointed out by the 
Full Bench in the case of Kartik Chandra Ghose v, Ashutosh Dhara 
(2), the Benches of this Court are bound by the decision in the case 
of Punchanun Bundopadsya v. Radia Bibi (1), until the same is over- 


(1) (1890) I, L, R. 17 Calc, 711. 
(a) (1911) I, L. R. 39 Calc. 298; 14 C. L. J. 495. 
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ruled by a Special Bench. That being so, we are bound by the 
decision in that case. There have been two later cases {in this 
Court which are both reported in the zoth volume of the Calcutta 
Law Journal, one being the case of Ajo Koer v, Gorak Nath (1) and 
the other being the case of Upendra Nath Kalamuri v. Kusum 
Kumari Dasi (2). The case of Ayo Koer v. Gorak Noth (1) is 


*substantlally the same as the case before us and the learned Judge 


in that case followed, as they were bound to follow, the decision ip 
Punchanun Bundopadhya v. Rabia Bibi (3). The case of Upendra 
Nath Kalamuri v. Kusum Kumari Dasi (2) is difficult to dis- 
tinguish from the case of Puschasun Bundopadhya v. Rabia Bibi 
(3), although the learned [nudges who decided that case appear to 
have found reasons satisfactory to themselves which would differ- 
entlate the cases from that reported in 20 C. L. J, All that is 
necessary for us to state in the present case is that we are bound 
by the decision of the Full Bench in the case of Punchanun 
Bundopadhya v. Rabia Bibi (3). The present appeal, therefore, 
fails and must be dismissed with costs, one gold-mohur. 
Teunon J.—! agree. 


ANRC Appeal dismissed. 
[The Rale also was discharged.—Rep.] 
(1) (1914) 20 C. L. J. 481. (2) (1914) 20 C. L. J. 485. 


(3) (1890) I. L. R. 17 Calc, 711. 


Before Sir Lawrence Jenkins, K.C.LE., Chief Justice, and Sir 
Asutosh Mookerjee, Knight, Fudge. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 
D. 
NABIN CHANDRA CHAKRAVARTY AND OTHNRS.Y 


Adverse possession—Landlord and tenant—Settlement khatian, entry in— 
Possession before entry. 


In a sult for possession of property, or in the alternative for assessment of 
rent, the plaintiff relied on a settlement kka#ian for the purpose of establish- 
Ing the relationship of landlord and tenant: 

Held, that having regard to the fact of long possesslon—possession which 
was prior to the entry—and to the fact that no payment of rent was ever made, 
not only was there no relationship of landlord and tenant between the parties, 

“Appeal from Appellate Decree No. 3472 of 1912, heard under Order 
XLI, R. 11 of the Code of Civil Procedure, against the decree of G. 5, 
Dutt, Esq., Officiating District Judge of Tipperah, dated the zoth August, 1913, 
affirming that of Babu Prandhan Bhar, Munsiff, and Court, of Kashba, dated 
the 20th May, 1913. 
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but there had been an adverse possession proved which furnished an answer 
to the plaintiffs claim. 


Appeal by the Plaintiff. k 

Suit for declaration of title and assessment of rent to the land in 
sulit, E 

The plaintiff's case was that the land was in his zemindari and 
that the defendant had been in possession ofit without obtaining 
settlement from him or from his predecessors. The defendants 
set up title by adverse possession for over the limitation period. 
Before the Settlement Officer thia title by adverse possession 
was set up in March, 1896, that is, 12 years before this suit. This 
claim of adverse title was set up to the knowledge of the plaintiff. 

The primary Court dismissed thê suit. The lower appellate 
Court dismissed the appeal under O. XLI, R. 11 of the Code of Civil 
Procedure, following Maharaja Birendra v. Rosan (1) and refusing 
to follow Amas Qasi v. Maharaja Birendra Kisore (2), (where 
the period of limitation was held to begin torun from the date 
of the final publication of the record of rights and not from the 
date of the actual setting up of the adverse title by the defendant). 

Babu Rames Chandra Sen for the Appellant. 

The judgment of the Court wag delivered by A 

Jenkins C. J.—We dismiss this appeal for this reason. 
Itappears to us thata fair reading of the judgment under appeal 
ig that there was no such relationship between the parties established 
as would preclude the application of the doctrine of adverse 
possession, The plaintiff in this case, as in all other cases, relied 
on the kAasian and that alone, for the purpose of establishing that 
relationship. The Coutts were not satisfied on the entry in the 
khalian that there was the relationship of landlord and tenant. 
Although there wasan entry which was susceptible of that mean- 
ing, having regard to the fact of long possession—possession 
which, aocording to the judgment of the Munsiff. was prior 
to the entry—and to the fact that no payment of rent was ever 
made, evidently the inference drawn was that not only was the 
relationship of landlord and tenant not established, but further that 
there has been an adverse possession proved which furnishes an 
answer to the plaintifi’s claim. 

The appeal is accordingly dismissed under order 41, rule 17, 
C. P. C. 


A. T. N. Appeal dismissed. 


(1) (1913) 15 C. L, J. 203, 1. L. R. g9 Calc, 453, 
(a) (r912) 16 C. W. N. 929. sie ki 
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Before Sir Lawrence Fenkins, H.C1I.E., Chief Fustice, and 
Sir Asnitosh Mookerjee, Knight, fudge. 
MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR 


D. . 


RAM KUMAR CHAKRAVARTI AND OTHERS." 


Adverse possession—Rent-frec tithh—Denial by landlord's agent-—Settlement 


proceeding. 

Where in a settlement proceeding the defendant claimed the land as renf- 
free without producing any document and the plaintifs agent denied the 
claim, a hostile right was claimed to the knowledge of the plaintiff and a suit 
brought more than 12 years after, is barred by limitation. 

Maharaja Birendra Kisore Manikya Bahadur v, Rosan (1) followed . 

Appeals by the Plaintiff. e 

The plaintiff's case was that the land In suit was in his zemindarl - 
and that the defendant had been in possession of it without obtain- 
ing settlement from him or from his predecessor. The defendants 
set up title by adverse possession. Before the Settlement Officer 
the defendants set up title by adverse possession in March, 1896, 
that is, 12 years berore this suit. 

The primary Court dismissed the suit. The lower appellate 
Court relying on Maharaja Birendra v. Rosin (1), and not follow- 
ing Aman Gasiv. Maharaja Birendra Kisore(2) dismissed the appeal. 

Babu Gobind Chunder Dey Roy for the Appellant. 


The judgment of the Court was delivered by 

Jenkins C. J —Boùh Courts bave agreed in dismissing thi 
suit, and it is conceded that no case is more favourablo to the plain- 
tiff than this. The Munsif expressly purported to follow the decision 
in Maharaja Birendra Kisore Manikya Bahadur v. Rosan (1), 
where, in circumstances like the present, the learned Judges con- 
sidered that hostile right was claimed to the knowledge of the 
plaintiff, and no suit was brought until more than 12 years after. 
Therefore it was thought that the suit as framed was clearly barred 
by limitation and liable to be dismissed. That decision was 
certainly binding upon the lower appellate Court, as itis on us ; 
and, we must therefore dismiss the appeal. 


A, T. M. Appeal dismissed. 


~ Appeals from Appellate Decrees Nos. 3482 to 3484, 3507: 3590 357%» 


; and of 1912, heard under Order XLI, R. C. 
kaya. Nn AA . Cuming, Esq , District Judge of Comilla, dated the 


agth May, 1912, affirming at c: Babu indra Mohan Chatterjee, Munsiff, 
and Court, at Comilla, dated the 17th February, 1912. 

(1) vest 1E L. J. 203; I L. R. 39 Cale. 453. 

(a) (1912) 16 C N. 9%. 
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Before Sir Asutosh Mookerjee, Knight, fudge, ani Mr. Fustice 
Beacheroft. 


KALI MOHAN TRIPURA AND ANOTHER s 


s v. 


MAHARAJA BIRENDRA KISORE MANIKYA BAHADUR. 


Presumption—Rent-fres grant—Long possession—No claim for rent—No reni 
o faid—Plaintif, if can put forward inconsistent case—Rent, assessment 
af—Adverse claim in setilemeni proceedings —Limiration. 


Where a tank was excavated at the expense of the grantee and the 
grantee and his descendaots though in occupation for more than 60 yoars, 
never paid any rent, nor any rent was ever claimed : 


Held, that the grant might be presumed as a rent-free one. 


The plaintiff cannot be permitted to turn round at the final stage of 
the litigation and put forward a case Inconsistent with the allegations in the 
plaint, . 


Where the grant was not produced and there was nothing to show that 
liabilıty to pay rent had been suspended and would be revived in a parti 
cular contingency : ` 7 

Held, that the procedme followed in Birendra v. Akram (1) (sis, to 
dismiss the suit on the ground that the right to have the rent assessed on the 
land had not accrued atthe date of sult) would not be adopted in the case, 
asıt would be inconsistent with the assumption on which the present suit 
was instituted 


Where the defendant asserted to the knowledge” of the plaintiff, in the 
course of the settlement proceedings, more than 12 years before the institu- 
tion of the present suit, that he was under no obligation to pay rent and that 
the claim then put forward by the plaintiff for assessment of rent was 
entirely unfounded : 


Held, that the claim for assessment of rent was barred by limitatioa. 
Appeal by the Defendant. 

Suit for assessment of rent. 

The mateiial facts and arguments appear from the judgment. 
Babu Bipin Chunder Bose for the Appellants. 

Babu Birendra Chunder Das for the Respondent, 


~ Appeal from Appellate Decree No 2077 of 1911 against the decree of 
G N. Koy, Esq., officiating District Judge of Noakhali, dated the grd, May, 
1911, reversing that of Babu Amrita Nath Mitter, Munsiff, and Court, at Feni, 
dated the 3rd August, J910. 


(1) (1919) 15 C. L.J. 194 (198) 516 C. W.N. 304 (308); 1. L. R 39 
Calc, 439. 
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The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the defendant in a 
sult fos assessment of rent. The plaintiff came into Court on the 
allegation that the defendant, a tenant withig his estkte, had 
encroached upon the land in dispute and was consequently Hable 
to pay rent in respect thereaf. According to the plaintiff, he 
“became aware of the encroachment by the defendant in the 
course of settlement proceedings in 1897. The defendant resisted 
the claim on the ground that he held the land under a rent-free 
grant, made to his ancestor in order that a tank might be 
excavated thereon. He denied that he had encroached on the 
disputed land and further pleaded that if his rent-free title was 
not established, the claim for assessment of rent was barred by 
limitation. The Court of first instance found that the defendant 
had a rent-free title and dismissed the suit. Upon appeal the 
District Judge has reversed that decision, and assessed rent on the 
disputed land. 


It 16 plain that this decision cannot be possibly supported. 

It has been argued on behalf of the plaintiff ın thls Court that 
we should adopt the course which was pursued in the case of 
Birendra KYshore Manikya v. Akram Ali (1), namely, dismiss the 
suit on the ground that the right to have rent assessed on the 
disputed land had not accrued at the date of suit. That decision 
18 clearly distinguishable. In that case, the original grant was 
produced and the Court held, upon a construction of its terms, 
that the proprietor would have a right to assess rent on the 
property only after ıt had ceased to be a tank and that conse- 
quently the suit was premature. In the present case, the grant 
has not been produced, and there is nothing to show that lability 
to pay rent had been suspended and would be received in a particular 
contingency. Besides, the view suggested is absolutely inconsist- 
ent with the assumption on which the suit was instituted. The 
plaintiff now contends that the defendant has not encroached 
upon this land which was granted to him under an agreement 
to excavate a tank and that his right to have rent assessed thereon 
would accrue only ifthe tank ever silted up and became unfit for 
use. The plaintiff-cannot be permitted to turn round at this the final 
stage of the litigauon and put forward a case inconsistent with the 
allegations in the plaint which have been found to be untrue. 


(1) (19.2) 15 C, L. J. 194 (198); 16 C, W.N. 304 (308); IL L. R, 39 
i Calc, 439. 


(3 
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Then, again, when we look to the merits of the case, it is per- 
fectly plain that the plaintiff cannot succeed in his claim for 
assessment of rent. The defendant contends that the land was 
given rent-free by an ancestor of the plaintiff to his grandfather 
in 1837 in order that a tank might be excavated thereon. The 
tank was excavated at the expense of the grantee, and although the 
grantee and his descendants have been in occupation for more 
than 60 years, no rent has ever been claimed or paid. The legiti- 
mate inference, in these circumstances, is that the defendant holds 
the land under a rent-free grant. But even if it be assumed that 
the defendant does not hold the land under a rent-free grant, 
it ig plaln that the claim for assegsment of rent is barred by 
limitation. The defendant asserted to the knowledge of the 
plaintiff, in the course of settlement proceedings, on the 7th April, 
1897, that he was under no obligation to pay rent and that the 
claim then put forward by the plaintif for assessment of rent was 
entirely unfounded. This sult was not instituted till the 8th 
September, 1909. It is thus clear from every point of view that the 
plaintiff cannot succeed, 

The result is that this appeal is allowed, the decree of the lower 
appellate Court set aside and the suit dismissed with tosts in all 
the Courts. 


A T, N, Appeal allowed. 


. . 





Before Sir Asutosh Mookerjoe, Knight, Fudge, and Mr. Justice 
N. R. Chatterjea. 


BOUWANG RAJA CHALLAPHROO CHOWDHURY 
2, | 
BANGA BEHARI SEN.* 


Bond, swit om—Limitation Act (IK of 1903), Sch. 1, Art. 116—Contract in 
writing registered —Sond not signed by both the parties—~Penalty—Excessive 
interesi —What amounts to--Contract, harsh and unconscienable—Burden 
of proof—Contract, reasonable, suksiitution of—Damages, 

Article 116 of the Limitation Act is applicable toa sult on a bond not 
sigaed by both the parties thereto. 

A contract implies two parties ; but a contract in writing in this country 
does not necessarily imply that the document mast be signed by both the 
parties thereto. 


* Appeal from Appellate Decree No. 9929 of 1913, against the decree of 
R. E. Jack, Esq, District Judge of Chittagong, dated the goth June, 1913, 
affirming that of Babu Jagan Mohan Sirkar, Subordinate Judge of Chittagong, 
dated the (th May, 1912. 
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Where abond was executed by the defendant and delivered tothe plaln- 
tiff, acceptance by the plaintiff completed the agreement between the parties, 
and, there was, consequently, in law a contract -io writing which was subse- 
quently registered, 

Proof of excessive Interest may of itself be sufficlent t8 enable the debtor to 
relief. What amounts to excessive Interest is to be determined by the tribunal 


Ja each case, the question of risk Wing a material matter for consideration, 


When excessive interest is apparently established, any facts that tend to 
show that such excess dces not render the contract harsh and uncon» 
clonable, should be proved in evidence by the lender, The burden of proof 
ls on him. 

Samuel v. Newbold (1) fo lowed, 

Once the contract between „the parties is deemed unenforceable, the 
plaintiff is entirely in the hands of the Court ; he is not entitled to substitute 
for the original contract another contract which may appear to him to be 
reasonable, f 

When undera bond the plaintiff was entitled to interest on the principal 
amount lent, at the rate of 5858 per cent per annum + 

Held, that the debtor was entitled to relief. 


Tho Court awarded damages at the rate of 12 per cent per annum “simple 
Interest for detention af money. < 


Appeal by the Defendant. 

Suit for recovery of money. 

The material facts and arguments appear from the judgment. 

Babu Probodh Chunder Roy for the Appellant. 

Babus Kshitis Chunder Sen and Pures Chunader Sen for the Re- 
spondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal by the defendant in a suit 
for recovery of money. On the 16th January, 1895, the defendant 
borrowed from the plaintiff Rs. 400, on inrerest at 4 per cent per 
mensem, with six monthly rests; the money was made repayable 
atthe énd of a year. These terms were incorporated in a bond 
executed by the defendant, and subsequently registered and deli- 
vered to the plaintiff. On the 25th December, rgor, the defendant 
paid the plaintiff Rs. 20 on account of Interest, and on the z2nd 
December, 1904, he made a similar payment of Rs, 30. These 
payments were duly endorsed on the back of the bond and the 
entries were signed by the defendant. On the 15th December, 
ee the plaintiff instituted this sult for recovery of his dues on 

(1) (1906) App. Cas. 461 (per Lord James). 
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the bond. The schedule to the plaint set out an elaborate state- 
ment of accounts which showed that on the date of the commence- 
ment of the suit, a sum of Rs. 3,75,345-8 as. was payable, by the 
defendant to the, plaintif. In the third paragraph of the plaint, 
however, the plaintiff stated that he could not possibly realise’ this 
large sum from the properties of the defendant, and he cònse- 
quently confined his claim to the’ modest sum of Rs. 3,000. The 
glefendant pleaded in answer to the suit, firs/, that the claim "was 
barred by limitation ; and, seoosd/y, that the rate of interest was 
unconscionable and should not be enforced by a Court of justice. 
The Courts below have overruled these contentions’ and have 
decreed the sult for the amount claimed. On the present appeal, 
_the decree of the District Judge has been assailed on two grounds ; 
namely, frs/, that the claim is barred by. limitation; and secondly, 
that interest is not recoverable to the ‘extent claimed by the 
plaintiff. 

As regards the first ground, the appellant has argued that Art. 
116 of the schedule to the Indian Limitation Act is of no assist- 
ance to the plaintiff. That article provides that a suit for com- 
pensation for the breach of a contract in writing registered must 
be instituted within six years from the date when the period of 
limitation would begin to run in a sult brought on a similar con- 
tract not registered. The argument of the appellant is that there 
ig no contract in writing registered, because the bond whereon 


the suit is instituted was not signed by the plaintiff as wellas by 


the defendant. In support of this contention, reliance has been 
placed upon the decisions in Apai Bapuji v. Nilkastha (1) 


and Ramasami Cheffi v. Sokhanada Chetti (3). The first of, 


these decisions, we observe, was not followed by thia Court 
in Girish Chandra v. Kunja Behari (3). The second case, 
we observe, enuncilates a rule contrary to what has been sub- 
sequently adopted by the Madras High Court in Ambalanana 
Paindaram v, Vaguran (4); Kotappa v. 


Kotuppa v. Venkata Narasimham Naidu (7). We are not prepared to 
accept the contention of the appellant, for as was pointed out by 
Sir Francis Maclean C. J. in Girish Chandra v. Kunja Behuri (3), if 

(1) (1901) 3 Bom, L. R. 667. (2) (1887) 1 M. E 737 

(3) (1908) I, L. R, 35 Calc. 683; 9 CL. J. 1! 

(4) (1895) L L. R. 19 Mad. 32. (5) (1901) 1. LR. a5 Mad, 50. 


(6) (1901) 1. L. R. as Mad, 587. ` (7) (igo) 11 M.L Je rag: t 


Vallur Zamındar (5) ;- 
Zamindar of Visianagram v. Behara Suryanarayana (6) and Sauney : 


sieaas Rajr 


Banga Behari. 
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we were to adopt this view, we would have to read into Art. 116 
words not to be found there. There is In this case unquestionably 
a registered document; does, then, that docum:nt constitute a 
contract in writing? No doubt a contract implies two parties ; but 
a contract in writing in this country does not necessarily imply that 
the document must be signed by both the parties thereto. In the 
case before us, the bond was executed by the defendant and deli- 
vered to the plaintiff. Acceptance by the plaintiff completed the A 
agreement between the parties, and, there was, consequently, in law 

a contract in writing which was subsequently registered. We may 

add that there are expressions in the judgment in Apaji Bapuji v. 

Nilkasthu (1) which indicate that the principle adopted there would 

not have been applied to the case before us. Sir Lawrence 

Jenkins C. J. stated with reference to the document then before him, 
that it was important to know that the document was not signed 

at its foot by the defendants who were sought to be made liable 

on the basis thereof, nor by any one on thelr behalf; and he added 

with reference to the decision in Ambalavana Pasdaram v. Vaguran 
(2), that the case was distinguishable, because there the contract 
was signed at the foot by the party sought to be charged in the suit. 

We need not, consequently, express an opinion upon the question, 

whether the decision in 4faji Bapuji v. Nilkantha(t) may be 

defended on its special circumstances, because it is manifest that 

the principle there reco d does not govern the case before “us. 

We hold accordingly that Art. 116 Is “applicable to cases of the 

description now before us, and this view has been followed by 

implication, in along series of decisions of this Court, such as 

Nobecoomar Mookhopadhaya v. Siru Afullick (3) and Ethel Georgina 

Kerr v. Clara Rs xion (4). 

_ As regards the second ground, the appellant has argued that the 
provision for interest contained in the bond is in the nature of a 
penalty and is not enforceable in a Court of Justice. In support 
of this view reliance has been placed upon the decisions in Abdw/ 
Majeed v, Kherode Chandra Pal (5) and Khagram Dasy. Ram 
Sanker Das (6). In the case last mentioned, it was pointed out, upon 
a review of the earlier authoritles on the subject, that the more 
modern decisions recognised the rule that the Court is competent 

(1) (1901) 3 Bom. L. R. 667. (a) (1835) I. L. R. 19 Mad. 52. 

(3) (1880) I. L, R. 6 Cale. 4; 6 C. L. R. 579, (4) (1906) 4 C. L. J. 510. 
(5) (1914) I. L. R. 42 Cale. 690, r9 C. W. N. 809. | 
(6) (1914) 91 C.L J. 79; I. L R. 42 Calc, 65a 
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to grant relief whenever the rate of interest appears to the Court 
lo be penal. It was further explained that the fact that the rate of 
Interest was excessive, might be sufficient by itself to justly the 
inference that the rate was penal and unenforceable. In support 
of this view, reliance may be placed on Websler v. Bosanguet (1) 
and Clyde Bank Engineering Coy. v. Don Custaneds (2). Refer- 


ence may also be made to the observations of Lord Loreburn, ° 


Lord Macnaghten and Lord James in Samuel v. Newbold 
(3). Lord Loreburn said :—‘ We are asked to say that an excessive 
rate of interest could not be of itself evidence that the transaction 
was harsh and unconscionable. I do notaccept that view. Excess 
of interest or charges may of itself be such evidence and parti- 
cularly if it be unexplained. If no justification be established, the 
presumption hardens into a certainty.” Lord Macnaghten was still 
more emphatic.” The rate of interest may be so monstrous as to 
show of itself that the transaction is harsh and unconscionable. 
There may be, as Lord Thurlow said in the case of Gwynne v. 
Heaton (4) an inequality so strong, gross and manifest that it must 
be impossible to state it to a man of common sense without 
producing an exclamation at the inequality of it.” Lord James 
added : “ Excessive interest of itself is suficient to render a 
contract harsh and unconscionable. Proof of excessive interest 
may of itself therefore, be sufficient to entitle the debtor to 
relief. What amounts to excessive interest isto be determined „by 
the tribunalin each case, the question of risk being a material 
matter for consideration. When excessive interest is apparently 
established, any facts that tend to show that such excess does 
not render the contract harsh and unconscionable, should be 
proved in evidence by the lender. The burden is on him.” In 
the case before us, the result of the contract is that the plaintiff 
has become entitled to Interest on his loan at the rate of 5858 
per cent a year; no Court of justice will enforce such a contract. 
The respondent argues, however, that the modest sum he now 
claims gives him interest al the rate of 40 percent a year. But 
this contention entirely overlooks the fundamental fact that once 
the contract between the parties is deemed unenforceable, the 
plaintiff is entirely in the hands of the Oourt; he is not entitled 
to substitute for the original contract another contract which may 
appear to him to be reasonable. The Court has now to con- 
sider what sum should be decreed to the plaintif by way of 
(1) (1912) App. Cas. 394. (a) (1905) App. Ca», 6. 
(3) (1906) App. Cas, 461, (4) (1778) 1 Bro. C. C. 9. 
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damages for the detention of his money. We are of opinion that 
the plaintiff should not have more than 14 percent per annum 
simpl¢@ interest on the sum advanced by him. 

The result is that this appeal is allowed andthe decree of the 
District Judge varied.. A decree will be made in favour of the 
plaintiff for Rs. 400 with interest thereon at the rate of 12 per cent 
per annum from the date of thel oan to the date of the institution of 
this suit, that is, from the 16th January, 1895 to the 15th Decembey, 
14910. Allowance will be made in the accounts for the two sums ad- 
mitted to have been paid towards interest. The sum thus determined 
will carry interest at 6 percent per annum from the date of the 
mstitution of the suit to the date of realisation. Each party will 


pay his own costs in all the Courts. 
A. T. M. Appeal allowed decres vuried. 





Before Sir Asutosh Mookerjeo, Knight, Fudge, and Mr. Justice 
Roe. > 
* SURES CHANDRA PALIT AND ANOTHER 
f 2. | 
LALIT, MOHAN DUTTA CHAUDHURI AND OTHERS.f 
Hindu will—Construction—' Malik’—' Nirbuyadha malik '—Absolute interest, 
if and when can be cut down to lesser interesi—Absolute interest and 
gifi over—Gift over woid—Intention—Language, if can be altered—Harsh 
Consequences of rules of law. 
The word ‘ malih! may not by itself necessarily create an absolute interest. 
Cases on the point referred to. 
The expression ‘ Nirsuyadhka malik! moans absolute owner. 
The effect of the word ' malik’ 1s to confer on the donee a heritable and 
an alienable estate. à 


Cases on the point referred to. 
When a power of absolute disposition is conferred on the dones, the provi- 


sion indicates that the testator intended to create an absolute interest p 


in favour of the donee. There may be cases, where all the provisions of 
a will taken together may indicate that the widow took only a lifo interest 
coupled with a power of appointment to alienate by gift or salo the property 


passing by the will. But this doctrine cannot be applied if there is, in so 


many words, a clear and absolute gift to the widow. 
Cases on the point referred to, 


Where an absolute interest is given, the Court will not cut it down by 
subsequent words, nnless they clearly have an effect to restrict it, 


* Appeal from Original Decree No. 191 of 1913, against the decree of Babu 
Kailas Chandra Sen, Subordinate Julge of Sylhet, dated the 17th February, 


1913: 


4 
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Tripurari v, Jagat Tarini (1) followed. 

If an estate is given in terms which confer an absolute estate to a named 
donee, and, thea, further interests are given merely after or on the termina- 
tion of that donee’s interest, and not in defeasance of it, his absolute Interest 
is not cut down, and the farther interests fail. 


Hoare v. Byng (2) and Hyndman v. Hyndman (3) referred to. 
. 


A gift over, if a devisee or legatee to whom an absolute interest is given,» 
does not dispose of his interest or dies intestate or dies before selling his inter- 
est, is void both as regards realty and personality, 


English. and American cases referred to. Scotch cases to the contrary 
noticed, i 


Tripurari v. Fagat Tarini (1) referred to 


Bhuban Mohini v, Hurris Chandra (4) distinguished. 


Where there is no obscurity or ambiguity, there is no room for application 
of the doctrine that it is better to effectuate than to destroy the intention. 

Where the language is clear and unequivocal, the construction cannot be 
altered or wrested to something different from the plain meaning, for the 
purpose of escaping from what may seem to be the harsh consequences of 
rales of law, i 

Cases on the point referred to. 

A Hindu appointed his widow as executrix by a will. By’ that will he 
authorised her to meet the expenses and pay the debts by sale, if necessary, 
of a portion of the estate. 


The fourth clause in the will vested in her whatever might remain after pay 
ment of debts and expenses absolutely and with complete power of allenatiou 
and the eighth clause ran as follows: “If, at the time of death of my widow, 
there be no adopted son or if no son or wife of the adopted son be alive, then 
my helr, according to the Hindu shastras who shall be alive at the time, shall 
get the properties which shall remain after disposal by my wife by way of 
gift or sale of the same:” 


Held, that the testator gave an absolute interest ih his estate to his widow 
with full powers of alienation and that the gift over of what might remain 
undisposed of by her, was void and inoperative in law. 


Appeal by the Plaintiffs. 


Sult for construction of will and for recovery of possession. : 
The material facts and arguments appear from the judgment. 
Babu Rishindra Nath Sarkar for the Appellants. 
(1) (1919) LL R. 40 I. A. 37;1. L. R. 4 Cale. 274 ; 17 C. L. J. 159. 

(a) (1844) 10 Cl & F. 508 
(3) (1895) 1 1. R. 179 (4) (1878) L. R. 5 L A. 138; L L. R. 4 Cale, 29, 
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Babus Tarakishore Chaudhurt and Gobinda Chunder Dey Roy for 
the Respondents. CAL Vi 


The judgment of the Court was delivered by 
e 


Mookerjee J.—The subject matter of the litigation, which 
has culminated in this appeal, originally formed the estate of one 


° Sarat Chandra Datta Chaudhuri who made a testamentary disposi- 


tion on the and April, 1899, and died on the yth November, 1904. 
He left a childless widow, Girljasundari Chaudhuri, who died 
on the arst November, 1908 After the death of the 
widow, a dispute arose as to the devolution of the estate 
of her husband which hed vested in her. The sons of the sister 
of the widow contended that the estate had vested in her abeo- 
lutely and on her death had devolved upon them as her heirs. The 
son of the sister of the testator contended, on the other hand, 
that the widow took nothing beyond a life interest and that upon 
her death, the estate had devolved upon him as the reversionary 
heir to the estate of her husband. The result was that on the 
11th September, 1911, the sons of the sister of the widow insti- 
tuted this suit against the son of the sister of the testator, for 
construction of his will and for recovery of possession of his 
estate on declaration of title thereto. Three other persons, with 
whom we are not now concerned, were also joined as defendants. 
The Subordinate Judge dismissed the suit on the ground that the 
widow took only a life interest and that upon her death the estate 
vested in the first defendant as reversionary helr. The plaintiffs 
have now appealed to this Court and have contended, firsi, that 
the widow took an absolute estate under the will of her husband, 
and, secondly, that the gift over of what might remain undisposed 
of by her was repugnant and void, 


The rights of the litigants depend upona true construction 
of the will of the testator and the determination of the legal effect 
of the disposition made by him. The material clauses of the will, 
after the usual prefatory words, are as follows :— 


“ 3. If, at the time of my death, no son is born of my loins or 
no son exists, and I die childless, then in respect of my aforesaid 
movable and immovable properties which shall be rightfully owned 
by me, at the time of my death, by virtue of purchase, gift, in- 
heritance or by any other right, I appoint my wife Srimati 
Girija Sundari Chowdhury to be the Achhi or Executrix after my 
death, - 


, 
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3. Immediately after my death, my executrix, r.e., Achhi, shall 
defray the expenses, etc., of my cremation ceremony with the in- 
come of my property and shall pay my just debts etc., if there Be any, 
and shall meet other necessary expenses. If the expenses cannot 
be met with the income of the aforesaid properties, the sald Achhi, 


i.e., executrix, if necessary, shall be competent to sell some portion 7 


of my aforesaid properties. 4 


e 4. After the performance of what should be done, according 
to the purport of the foregoing paragraph, my widow, Srimatl 
Girija Sundari Chowdhury shall obtaln whatever movable and 
immovable properties shall be left by me and she shall be the 
absolute owner, with the rights of gif, sale and all other kinds of 
transfer. 

5. If no son is born of my loins, or there be no son, my widow 
Srimati Girija Sundari Chowdhury, if she wishes, shall be com- 
petent to adopt son; if she wishes, she shall be competent to 
adopt three sons in succession but she shall not be competent to 
adopt another son, during the lifetime of one, or if such son does 
not forsake his adoptive mother, or ifany of them dies leaving a 
male child, then during the lifetime of such male child. 


6. If I adopta son during my lifetime or after my death, my 
widow adopts a son, in that case, after her, ie, my widow's death, 
the said adopted son shall get such properties as shall remain 
after sale or gift by my widow ; and he shall be the absolute owner, 
with the rights of gift, sale and all other kinds of transfer ; but the 
said adopted son shall not be competent to go away to the house 
of his natural father and mother, that is, he shall dwell in my 
own house or in a separate house erected by him in our own 
village. If he does not do so, he shall be fully deprived of the 
said properties. During the lifetime of my widow, the said adopted 
son shall not have any right over the aforesald properties. 

7. If the said adopted son shall have no son or if he dies before 
a son is born to him, his widow shall be in enjoyment and posses- 
sion of the said propertles, provided my widow or her husband 
has not conferred on her any special right in respect of the said 
properties But if she does not live in my own house, or in the 
house erected by her husband or that erected by her, in my own 
village, she shall be deprived of the right of enjoyment and posses- 
slon of the said properties. 

8. If, at the time of death of my widow, there be no adopted 
son or if no sonor wife of the adopted son be alive, then, my 

6 
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heir, according to the Hindu shastras who shall be alive at the time, 
shall get the properties which shall remain after disposal by my 
wife Uy way of gift or sale of the same.” 

The second olause appoints the widow as efecutrix. The third 
clause authorises her to meet the expenses and pay the debts by 


, wale, if necessary, of a portioh of the estate. The fourth clause vests 


in her, whatever might remain after the payment of debts and expenses, 
absolutely and with complete power of alienation. It cannot be 
disputed that the effect of this clause, taken by Itself, is to constitute 
the widow, the absolute proprietor of the estate. Her status is 
described not merely as that of walik, but as that of Mirdsuyadha 
malik, The use of the term walik may not, by itself, necessarily 
create an absolute interest, as explained inthe cases of Surqsmani 
v. Rabi Nath (1); Punchoo Money v. Troylucko Mohiney (2); Shib 
Lakshan v. Tarangini (3); Padam Lal v. Tek Singh (4). But, in the 
case before us, the term malik is qualified by the word Nirbuyadha, 
which, as is clear from the Sanskrit lexicons of Wilson, Bohtlingk 
and Roth, and Monier Williams, signifies ‘completed’ or ‘ finished.’ 
In fact, the well-known expression Nirbuyadha malik is the strongest 
and most uneqivocal phrase eraployed in the vernacular, to indicate 
absolute ownership. In addition to this, we have two important 
facts ; firs/, that as pointed out in Kollany Koer v. Lwchmee Pershad 
(5); Lalit Mohan v. Chukkun Lal Roy (6); aud Rajaarain v. 
Katyayani (7), affirming Rajnarain v. Ashutosh (8), the effect of the 
word malik is to confer on the donee a heritable and allenable 
estate ; “and secondiy, that the fourth clause itself expressly confers 
on the widow full power of alienation of all kinds. As explalned in 
Toolsi Dass v. Madan Gopal (9); Amarendra Nath v. Shuradhani 
(10); Seth Mulchand v, Manoha (11) and Jogeswar Narayan v. Ram 
Chandra (12), when a power of absolute disposition is conferred on 
the donee, the provision indicates that the testator intended to create 


(1) (1907) I. L. R. go All 84; 7C. L J. 131, L.R 351. A. 17. 
(2) (1884) 1. L, Re 10 Cale, 342, 
(3) (1908) BC. L. J. 20. (4) (1906) L L. R. 29 All. 217. 
(5) (1875) a4 W. R. 395 
(6) (1897) L. R. 24 1. A 76; I. L. R, a4 Calc. 834. 
(7) (1900) I. L, R. 27 Cale, 649. (8) (1899) I. L. R. 27 Cale. 44. 
(9) (1901) I. L. R, 28 Cale. 499 © (10) (1909) 14 C. W. N. 458. 
(11) (1883) I. L. R, 7 Bom. 491, 
(1a) (1896) L. R. ag I. A. 37 ; L L. R. 23 Calc, 670, 
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an absolute interest in favour of the donee. No doubt, there 
may be cases, where, as in Hara Kumari v. Mohim Chandra (1) 
and possibly in Saroda Sundari v. Kristo Jiban (2), all thé provi- 
sions of a will takan together may indicate that the widow took 
only a life interest coupled with a power of appointment to alienate 
by gift or sale the property passingeby the will; but this doctrine 
cannot be applied, if there is in so many words a clear and absolute” 
gift to the widow, as in the case before us. We thus start with the 
fundamental position that by the fourth clause the widow took an ab- 
solute interest in the estate devised. Is there, then, any provision in 
the will which restricts the clear and unambiguous effect of this clause. 
The ‘Subordinate Judge, in support of his view, relied upon the 
clauses which authorise the widow to adopt and prescribe the devolu- 
tion of the estate in the event of such adoption. In our opinion, 
these provisions do not qualify the effect of the fourth clause. In 
fact, even the later clauses explicitly provide that the widow would 
have absolute interest, notwithstanding the adoption, that the adopted 
son would not have any right over the estate during her lifetime ` 
and that after her death he should get only such properties as 
might remain after sale or gift by the widow; so that it is conceiv- 
able that the widow might alienate the entire estate and leSve nothing 
for the adopted son totake. The case is thus very different from 
that before the House of Lords in Oomiskey v. Bowring Hanbury 
(3), where, although an absolute gift was made to the widow, 
there was clear indication that ‘the estate was to be kept intact 
by her for transmission to the nieces of the testator, in whose 
favour there was an executory gift to take effect on her death. 
The Subordinate Judge also relied upon the decision of the 
Judicial Committee in Shamsul Huda v. Sebak Ram (4) in support 
of the view that in construing the will of a Hindu it is not impro- 
per to take into consideration what are known to be the ordinary’ 
notions and wishes of Hindus with respect to the devolution of 
property, namely, that a Hindu generally desires that an estate, 
specially an ancestral estate, shall be retained in his family, and 
also that a Hindu knows that as a general rule, at all events, 
women do not take absolute estates of inheritance, which they are 
enabled to alienate. This is indisputable and has been reaffirmed- by 
the Judiclal Committee in Radha Prosad v. Raximoni (5); but. where, 

(1) (1908) 7 C. L. J. 540; 12 C.W N, 413. bs" 

(a) (1900) 5 C, W. N. joo. (3)) 1905) App. Cas. 84. 

(4) (1874) L. R, al, A. 7, 14 B. L. R. 236; 2a W. R. 409. 

(5) (1908) L. R. 35 LIA. 118, I, L. R. 35 Cale, 896 , 8 C. L. J. 48. 
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as here, the terms are perfectly clear, we cannot assume, contrary to 
the plain meaning thereof, that the testator intended to create estates 
of u pagticular description and then bend and twist the language in 
favour of the assumption so made. In our opinion, there is nothing in 
any of the later clauses of the will which cuts down the absolute 
estate created in favour of the widow in the fourth clause in the 
smost unequivocal terms conceivable. It is possible that the testator 
has, in the later clauses of the will, made provisions repugnant to what 
ls contained in the fourth clause, but that cannot affect the meaning 
of what is contained therein. As was observed by the Judicial 
Committee in 77 ipurari v. Jagal Turini (1), where an absolute interest 
is given, the Court will not cut it down by subsequent words, 
unless they clearly have af effect to restrict it. To the same 
effect is the principle repeatedly recognised by the House 
of Lords as a settled rule of construction, namely, that if there 

~ is a clear gift, it is not to be cut down by anything subsequent 
in the will, which does not, with reasonable certainty, indicate 
the intention of the testator to cut it down: Thornhill v. Hall (2); 
Featherston v. Featherston (3); Abbott v. Middleton (4); Randfield 
v. Randfield (5); Hope v. Freeman (6). Thus, fan estate is given 
in terms which confer an absolute estate to a named donee, and, 
then, further interests are given merely after or on the termina- 
tion of that donee’s interest, and not in defeasance of it, his abso- 
lute interest is not cut down, and the further interests fail : Hoare 
v. Byng (7); Hyndman v. Hyndman (8). 

The question next arises, is the gift over contained ın the 
eighth clause valid and operative in law. The appellants have 
contended that as an absolute interest was conferred on the 
widow, the gift over was void for repugnancy. This argument 
is supported by the well-settled rule of English Law that a gift 
over, if a devisee or legatee to whom an absolute Interest 18 
given, does not dispose of his interest or dies intestate or dies 
before selling his interest, is void both as regards realty and perso- 
nalty. This is clear from a long line of uuthorities: Lightbarne 
v. Gill (9); Ross v. Ross (10); Green v. Harvey (11); Re Validen (12); 

(1) (1912) L. R. 40 I. A. 37; L L. R. go Cale. 374; 17C L. J. 159. 

(a) (1834) 2 Cl. & F, 3a (36). (3) (1835) 3 Cl. & F. 67 (73, 75). 

(4) (1858) 7 H, L, C, 68 (84). (5) (1860) 8 H. L. C. 225 (245, 238). 

{6) (1910) 1 Ch, 68: (691). 

(7) (1844) 10 Cl. & F. 508. (8) (1895) 11. Ritz. ` 


(9) (1764) 3 Brown P. C. a50. (10) (1819) 1 JKW. 154 
(11) (1842) 1 Hare 428, (1a) (1851) 1 DeG, M & G. 53. 
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Re Mortlock's Trusi (1); Bower v. Goslett (2); Henderson v. Oross (3) ; 
Gulliver v, Vang (4); Holmes v. Godson (5); Sarton v. Barton (6) ; 
Perry v. Merri! (7); Re Wiloock’s Saitlement (8); Re Percy 49) ; Re 
Dizon (10); Re Jones (11); Comiskey v. Bowring Hanbury (12) ; 
Bull v. Kingston’ (13); Cuthber! v. Purrier~(t4); Bourn v, Gibbs 
(15); Phillips v. Eastwood (16); Watkins v. Williams (17); Weale 
v. Ollive (18); Shaw v. Ford (19); Re Fenkins’s Trusts (20); 
Sirciton v, Fits Gerald (21); Parnell v. Boyd (22); Re Walker, 
Lloyd v. Tweedy (23). 
The decisions in Upwell v. Halsey (24) and Doe. d. Stevenson, 
v. Glover (25) to the contrary effect cannot be treated as good 
law ; the first of these cases was treated as overruled by Lough- 
borough L. C. in Malin v. Keighley (26) and by Sugden L. C. 
in Phillips v. Eushoood (16); the second case was decided in 
ignorance of the decision in Gulliver v. Vaus (4), which, though 
‘decided in the Common Pleas in 1746, was brought to light 
in 1856, after a century's repose; it was with reference to 
this case that Holmes J. ‘observed in Parnell v. Boyd (22): 
“T will be recorded for a precedent. And many an error, by 
the same example, will rush into the State.’ The rule thus steadily 
applied in England and Ireland, is, however, differeht from that 
recognised by the Law of Scotland, for, as pointed out by the 
House of Lords in Barstow v. Black (27). the position of an abso- 
lute unlimited owner subject to a  oonditional gift over, 
(1) (1857) 3 K. & J. 456. (a) (1857) 27 L, J. Ch. agg. 
(3) (1861) 29 Beav. 216. (4) (1746) 8 DeG. M. & G. ai 
(5) (1856) 8 DeG. M. & G. 152. 
(6) (1857) 3 K & J. 512.. (7) (1874) L. R, 18 Eq, 152 
(8) (1876) ı Ch. D. 229. (9) (1883) 24 Ch. D. 616. 
(10) (1903) 2 Ch. 458. (11) (1898) 1 Ch. 438 (441). 
(12) (1905) App, Cas. 84, (13) (1816) 1 Mer. 3145 
(14) t1822) Jac. 415 ; 23 R, R. 104. (15) (1831) 1 Rus. & My. 614. 
(16) (1835) LI & Goo. Temp Sugden 270 (297). 
(17) (1851) 3 Mac, & G 622 (699), 87 R R 228. 
(18) (1863) 32 Beav. 431. (19) (1877) 7 Ch. D, 669 (674). 
(20) (1889) 33 L, R Ir 163 (a1) (1889) 23 L. R. Ir. 310, 466, 
(22) (1896) a I, R 57r (23) (1893) 1 I. R. 5. 
(a4) (1720) 1 P. Wms 651 (a5) (1845) 1 C, B. H8: 


(26) (1795) 2 Ves 539 (534), 2 R. R, 249. 
(a7) (1868) L, R, t Sc. & Div. 392 
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though unknown to the Law of England, is well known to the 
Scotch Law. 


Thee rule of English Law has been adopted almost universally 
in the Courts of the United States, and is thas formulated by 
Chancellor Kent m his Commentaries (Vol. IV, 270) : “ if there be 
an absolute power of disposition given by the will to the first taker, 
ds if an estate be devised to A in fee, and if he dies possessed of the 
property without lawful issue, the remainder over, or remainder over 
the property which he, dying without heirs, should leave, or without 
selling or devising the same;in all such cases, the remainder 
over is void as a remainder, because of the preceding fee; and it 
is void by way of executory devise, because the limitation is 
inconsistent with the absolute estate or power of disposition 
expressly given or necessarily implied by the will.” Jackson v. 
Bull (1); Jackson v. Robins (2); Ide v, Ide (3); A. G. v. Hall (4)) 
The rule formulated by Kent has been twice approved by the 
Supreme Court of the United States: Smith v. Bell (5); Howard 
v Carusi (6). : 

The rule enunciated above has been recently adopted by the 
Judicial Committee of the Privy Council without discussion in 
Triperari Pal v. Jagat Tarini(7). There the testator directed, with 
regard to debuffar estate, which he had dedicated and religious 
ceremonies which he had established during his lifetime, that 
his son Mukunda Mufari would be the shebait. He appointed 
the mother of the boy to be shebait as guardian during his 
minority. He next proceeded to provide that, if during his life- 
time or after his death the said Mukunda Murari died, his widow 
would be shebsit, and after her death her two daughters would 
be shebaits. After the death of the testator, the widow, during 
the minority of the boy, acted as shebait and conducted the 
worship. Mukunda, on attainment of his majority, took possession 
‘and acted as shebait; he died in 1900, leaving a minor son and 
widow. His mother then resumed possession under the gift 
over in her favour. The infant son of Mukunda, through his 
mother, sued the widow and daughters of the testator for a declara- 
ton that he had the sole right to the debuifar estate of his 


(1) (1813) 10 Johnson 19. (a) (1819) 16 Johnson 537. 

(3) (1809) 5 Mass. 500 

(4) (1732) Fitz. 314, W. Kel. tg , 2 Eq. Cas, Abr. 293, pl. 31. 

(5) (1832) 6 Peter 68. (6) (1883) 109 U. S. 725. 

(7) (1912) L, R. 40 I. A. 37; I L. R 40 Cale, 974, 17 C. L. J. 159. 
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grandfather as the heir of his father in whom it had previously 
vested absolutely on his attaining majority. The Subordinate 
Judge decreed the sui This Court on appeal revers&d that 
decision and held that the shebaitship devolved, upon the death 
of Mukunda, upon his mother, and that upon the death of the 
latter, it devolved on her daughters. e The plaintiff appealed to the 
Prvy Council and contended before the Judicial Committeé 
pat his father Murari took an absolute estate in the shebaitship, 
which on his death devolved on the plaintif by right of inheritance ; 
the contention was that the gift over was contrary to law, and 
reference was made to section 111 of the Indian Succession Act and 
the decision of the Judicial Committee in Narendra Nath v 
Kamalbasini (1). The Judicial Committee accepted the contention 
and held that, as there was an absolute gilt to Mukunda on his at- 
talning his majority, the plaintiff was entitled to succeed. This fits in 
exactly with the rule enunciated by Sir Arthur Hobhouse in Mussoorie 
Bank v Raynor (2), namely, that when an absolute interest has been 
given to the first taker, followed by a gift over of what may not be 
required by him, the gift over, though couched in the most direct and 
precise words, ıs void for uncertainty, according to a very well- 
known and well-established class of cases, Much stréss has been 
laid in this Court on the decision of the Judicial Committee in 
Bhuban Mohini v. Hiris Chandra (3). That case is, in om opinion, 
clearly distinguishable and its precise effect was stated by Lord 
Hobhouse in Arishaaramant v. Narendrakrishna (4); ‘there was 
. no gift over in that case: Bhuban Mohini vy. Huris Chandra (3). 
The donor made a gift to his sister Kasiswari in vernacular terms, 
which, though peculiar and referring only to lineal heirs, zhis Com- 
mittee held to be identical in effect with other terms well-known, and 
often used by Hindu donors, who intend to pass the whole inherit- 
ance, though they mention only childien o: issue. Then he sald, 


‘no other heir shall be entitled’. This was held to meaf that if Kasis- 


wari died leaving no issue, then living, her interest was to cease. In 
effect the construction was that if Kasiswari left issue, the absolute 
interest given to her in the first instance was to remain unaffected, 
but if she left none, it was cut down toa life-interest, In the latter 
case, nothing had passed from the donor but the life-inter st, 
(1) (1896) L. R. 23 1, A. 18; I L. R. 23 Cale 563. 
(a) (1882) L. R oI. A 70 (80), 7 App Cas 321 (330, I L.R 4 All 500 
(3) (1878) L. R. 5 I. A 138; L L. R. 4 Cale. 23 
(4) (1888) L. R. 16. LA 29; I. L_R 16 Cale 385 
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and when that was spent, he or his heir would lawfully re-enter,” 
This principle clearly does not avail the respondents, nor can they 
derive &ny assistance from the rule laid down in Soorjeemoney v. 
Denobundoo (1) as tothe defeasance of a prioreabsolute interest 
by a subsequent event. That rule has, no application where, as 
here, there is an absolute gifteof propeity toa person, followed by 
a gift over in the event of his dying intestate or not disposing of 
it. There js, in our opinion, no substantial answer to ths conten» 
tion that where a devisee takes an absolute interest, a gift over on 
his failure to dispose ofthe property or of whatever part of the 
property he does not dispose of, is void, 


An ingenious attempt hasbeen made to criticise the rule enun- 
ciated and recognised in the Law of England, and we are not 
unmindful tbat the rule has been the subject of unfavourable 
comment by text wnters [see, for instance, Gray on Restraints on 
the Alienation of Property, sections 57—74g]. For all practical pur- 
poses, however, it is fruitleas to seek the logical justification of a prin- 
ciple, which has been recognised or approved, twice by the House of 
Lords [Ligh/bourne v. Gill (2); Comiskey v. Bowring-Hanbmry (3) |, 
twice by the Judicial Committee [Zripurari v. Jagat Tarini (4); 
Mussoorie Bank v. Raynor (5)] and twice by the Supreme Court 
of the United States [Smith v. Bell (6); Howard vw. Carusi (7Y). 
Reference may be made, however, to the judgments of Grant, M. R. 
in Bail v. Kingston (8), of Truro, L, C, in Waskins v. Williams (9), 
of Burnett, J. in Gulliver v. Vaxw‘10), of Tumer, L. J. in Holmes 
v. Godson (11), of Fry J. in Shaw v. Ford (12), and of Kent, C. In 
Jackson v, Robins (13), where the rule is defended on the grounds 
of uncertainty, repugnancy to the prior gift, and of public policy. 
As Turner, L. J. sald in Holmes v. Godson (11), the law has said 
that if a man dies intestate, the real estate shall go to the heir and 
the personal | estate to the next of kin, and any disposition which 
tends to contravene that disposition which the law would make is 
against the policy of law and therefore void. Lord Macnaghten 


(1) (1857) € M. I. A. 526; (1862) 9 M. I. A. 123. 
(a) (1764) 3 Brown P. C. 250. (3) (1905) App Cas. 84. 
(4) (1912) L. R. 40 1. A. 37, I L. R 40 Cale. 274; 17 C. L. J. 159. 
(5) (1882) L. R. ọ I, A. 70 (80), 7 App. Cas gar (331); I. L, R. 4 All. 500. 
(6) (1832) 6 Peter 68. (7) (4883) 109 U. S- 725. 
(8) (1816) 1 Mer. 314. (9) (1851) 3 Mac. & G. Gas (620). 
(10) (1746) 8 DeG. M. & G. 1677. (11) (1856) 8 DeG, M. & G, 15a (159). 
(12) (1877) 7 Ch. D. 669 (674). ` 
(13) (1819) 16 Johnson 537 (583). 
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emphasised this when he said in 4. G. v. Adlesbury (1): “real estate 
must descend according to the ordinary rules of real property ; 
you cannot give real estate in fee and say that on the death, of the 
owner intestate, it shall go to his next of kin”. 


We may add that in cases of this description, the rule of con- 
struction formulated by Tindal C. J. ip Scurborough v. Savile (2) 
applies: “not only ought we to look to the words of a will alone 
tp determins the operation and effect of the devise, but we ought 
to disregard altogether the legal consequences which may follow 
from the nature and qualites of the estate, when such estate is 
once collected from the words of the will itself.” The Instrument 
must receive a construction according to the plain meaning of the 
words and sentences therein contained; that is. the words are to 
be first read in their grammatical and ordinary sense, unless the 
context shows otherwise: Hamilton v. Ritchey (3); Gordon v. Gordon 
(4); Seale Hayne v. Jodrell (5); as Knight Bruce L. J. points 
out in Zowe v. Thomas (6), this rule comes from the Digest 
(lib. 32, tit. 1, section 69) where Marcellus says: “ Nor aliler a 
significatione verborum resesi oporlet quam cum mantfestum es? aliud 
sensisse Hestalorem,” (a départure from the literal meaning of the 
words used is not justifiable, unless it be clear that the testator 
himself intended something different therefrom). But as Halsbury 
L. C. said in Leader v. Duffey (7), we shall be arguing in a vicious 
circle if, apart from the language of the ingtrument, we start with 
the assumption that the testator intended to create such estates only 
as the law allows, and then read into his words a meaning they will 
not legitimately bear. To the same effect are the observations of 
Cairns L., C. in Ooldsmann v. Coldimann (8). As Buller J. sald in 
Hodgson v. Ambrose (9), the question whether the intention is consist- 
ent with the rules of law or not, can never arise till it is settled 
what the intention was. Where there is no obscurity or ambiguity, 
there ig no room for application of the doctrine that it is better to 
effectuate than to destroy the intention, for as Lord Coke quaintly 
puts it, “ whensoever the words of a deed or of the parties without 
deed, may have a double intendment, and the one standeth with 
law and right, and the other is wrongful and against law, the 


(1) (1887) 12 App. Cas, 672 (694) (2) (1836) 3 A. & E. 897 (962), 

(3) (1894) App. Ca» 310 (313) (4) (1871) L. R. s, H. L 254 (271). 
(5) (1891) App. Cas. 304 (306). (6) (1854) 5 DeG. M & G, 315 (317) 
(7) 1888) 13 App. Cas. 294 1301). 

(8) (1868) L. R. 3 H. L. 121 (130). (9) (1780) 1 Doaglas 337 (343), 
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intenqdment that standeth with law shall be taken’: 1 Co, Lit. 
42a, b; Chitsée v. Gosling (1). Where, however, the language is 
clear apd unequivocal, the construction cannot be altered or wrested 
to something different from -the plain meaning, for the purpose 
of escaping from what may seem to be the harsh consequences of 
rules of law: Dungannon v. Smith (2); Pearks v. Mosley (3); 
DeLeanvoir v DeBeauvoir (4); Abbott v. Middleton (5); Bath- 
erst v Errington (6); Martin v. Holgate (7). We are of opinion that 
upon a true construction of the will before us, the following posi- 
tions are Incontestable, namely, firs/, that the testator gave an absọlute 
interest in his estate to his widow with full powers of alienation ; 
and, secondly, that the gift over of what might remain undisposed of 
by her, was void and inoperative in law. There is thus no egcape 
from the position that after the death of the widow the estate has 
devolved upon the plaintiffs as her heirs and not upon the first 
defendant as the reversionary heir to the testator. 

The resylt is that this appeal is allowed and the decree of the 
Subordinate Judge set aside. The plaintiffs will have a decree for 
possession of the properties in suit, exclusive of the properties 
mentioned in the two schedules attached to the written statement 
of the ‘third defendant dated the soth February 1912, but inclusive 
of pne half of property 14 of the second schedule of that written 
statement. - The plaintiff will also be entitled to costs in both the 
Courts and to mesne profits. from the first defendant. 

LA TMO | Appeal allowed, 

(1) (1360 L. R 1 H. L. 279 (290). 

* (ay (1846) 1a Cl. & F. 546 (599). (3) (1880) 5 App. Cas. 714 (719, 733). 
(4) (1852) 3 H, L. C. 524 (545). (5) (1858) 7 H. L. C. 68 (89). 
Š SID: a App, Cas, 698 (709", (7) (1866) L, R, 1 H. L. 175 (189). 


Byori Sir Asutosh Mookorjee, Knighti, Fudge, and Adr. TE 
? . Rishardson. 
ASKAR MIAN AND OTHERS 
T. 
SAHEDALI BARA BHUYIAN AND OTHERS." 


Suit, maintainability of-—-Assam Land and Revenue Regulation (I of 1886), 


sections 35, 96,.59, 154 (1}—Registration of name refused—Declaration of 

ttle—Decres for possession, 

The plaintiffs, who were out of possession, appii to the revenue 
authorities to register their names but their application wasrefused They 
` * Appeal from Appellate Decree No. 907 of 1911, against the decree of 
Monlvi All Ahmed, Subordinate Judge of ar, da the 16th Jan 


19.1, reversing that of Babu Purna Chandra Mitra, Munsif of Hailakan 
dated the goth June, 1910 
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then brought a suit inthe civil Court for declaration of title and for” reco- 
very of possession : 

Held, that the suit was maintainable. 

Hedlot v. Karan (1) followed. Madhub v. Mayarani (2) and Patan Maria 
v, Bhabiram (3) not followed. 

The mere fact that the defendants obtained a renewal of the settlement 
from the revenue authorities, did not create in them aright which they did’ 
not possess, ‘ 

Sections 35 and 36 of the Assam Land and Revenuo Regulation have, no 
application to cases of refusal of settlement by the revenue authoritiss, 


Sub-section (1) of section 154 Is controlled by the concluding clause of 
section 39. 
Appeal by the Defendants. 
Suit for recovery of possession of land upon declaration of title. 


The material facts and arguments appear from the judgment. 


Babus Manmatha Nath | Mookerjee and Satindra Nath Mukh rjee 
for the Appellants. 


Babus Gobinda Chunder Dey Roy and Hemendra Kinar Das for 
the Respondents, 


Babu Rom Charan Mitra for the Government. 
The judgment of the Court was delivered by 


Mookerjeo J.—This appeal is directed against a decree in 
favour of the plaintiffs respondents for recovery of possession 
of land upon declaration of title. The Courts below have con- 
currently found that on the 3rd September 1896 the lands were. 
purchased by the plaintiffs from the defendants, Notwithstanding 
this sale, the defendants got themselves registered under the 
provisions of the Assam Land and Revenue Regulation and kept the 
plaintiffs oat of possession ; the later has consequently been driven 
to seek the assistance of the Court. 

The defendants originally held under a settlement which was 
in operation from the rst April 1883 to the 31st March 1896. In 
1894 there was a survey for the purposes of a fresh settlement, 
but the term of the previous settlement was extended fortwo years 
and the new settlement did not take effect before.the ist April 
1900. At the time when the new settlement was made, the defen- 
dants were able to obtain settlement from the revenue authorities, 
notwithstanding that they had parted with their rights, by reason 

(1) (tgti) 15 C LJ. age (2) (1890) 1. L. R. 17 Cale, 819. 

(3) (1896) I. L. R 24 Cale. agp. 


Fiy, 27. 
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of two circumstances ; namely, first, that the settlement was based 
on the survey of 1894 when they were landholders lawfully in 
possession ; and secondly, that after the transfer to the plaintiffs, 
the defendants took a sublease from them snd were in actual 
oocupation when the settlement was madein 1900. Subsequently, 


, the plaintiffs applied to tle revenue authorities to register their 


names ; but their application was refused in 1907 by reason of 
the opposition offered by the defendants who repudiated the sale. 
Consequently on the 1st September 1908, the plaintiffs instituted 
this suit for recovery of possession upon declaration of title, The 
Subordinate Judge has found upon the question of title in favour 
of the plaintiffs and no attempt has been made in this Court 
to assail the accuracy of his conclusion. But it has been argued 
that the civil Court is not competent to make a decree for poss- 
ession, and in support of this view, reliance has been placed 
upon the cases of Madhub Nath Surma v. Mayarani Medhi (1) 
and Pajan Maria v. Bhabiram Dutt Barna (2). On the other 
hand, reference has been made by the plaintiffs respondents to 
the decision in Hedloi Khasia v. Karan Khasiant (8) In support of 
the view that a decree for possession may be made by the 
civil Court in favour of the successful plaintiffs. As the 
question raised is not free from difficulty and as its determina- 
tion may affect the revenue administration of the Province of 
Assam, we thought it proper to invite the assistance of the Govern- 
ment pleader, who has now ascertained the views of the revenue 


* authorities on the subject and has communicated them to us. After 


a careful consideration of the arguments addressed to us on both 
sides, we baye arrived at the conclusion that it is competent to 
the civil Court, not only to declare the title of the plaintiffs, but 
also to place them in possession of the disputed property by 
ejeciment of the defendants. 

Sections 8 and 9 of the Assam Land and Revenue Regulations, 
1886, define the status of a landholder, as a person who has a 
permanent heritable and transferable right of use and occupancy 
of his land. Consequently, when the defendants, who were them- 
selves landholders, transferred the property to the plaintiffs, the 
latter acquired the status of a landholder. The plaintiffs were, 
however, at the time when they applied for registration of their 
hames, out of possession, and their application was properly 
rejected by the revenue authorities. But this did not affect their 

Q) (1890) I. L. R, 17 Calc. 819. (2) (1896) 1. L. R. 24 Cale. 239. 

(3) (igit) 15 Cy L. J. a41. 
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title as landholders. This is plain from section 39 of the Regula- 
tion, which is in these terms: subject to the provisions of section 
151, the order of a settlement officer as to the person ta, whom 
a settlement should be offered, the amount of revenue to be 
assessed'and the ‘nature and term of the settlement to be offered, 
shall be final, and a settlement concluded with that person shall 
be binding on all persons from time to time interest; 
ed in the estate; but except as provided by sections 35 and 
36, no person shall, merely on the ground that a settlement has 
been made with him or with some person through whom he claims, 
be deemed to have acquired any right to or over any estate, as against 
any other person claiming mghts to or over that estate. Sections 
35 and 36 haveno application to tle case before us, as they refer 
to cases of refusal of settlement by the revenue authorities. It is 
consequently plain that the mere fact that the defendants have 
obtained a renewal of the settlement from the revenue authorities, 
does not create in them a right which they do not possess. We are 
not unmindful that these sections must be read along with 
section 154 On which much rellance has been placed by the defend- 
ants appellants. Sub-seotion (1) of sectlon 154, no doubt, provides 
that, except when otherwise expresslye provided in the Regulation or 
in rules issued under the Regulation, no civil Court shall exercise 
jurisdiction in the matter of questions as to the validity cr effect of 
any settlement or as to whether the conditions of any settlement 
are still in force; but this provision must be read along with and 
is obviously controlled by, the concluding clause of section 34. 
It is further clear that the plaintiffs do not raise any question as to 
the validity or effect of the seulement nor do they seek to alte: the 
cunditions of the settlement by the revenue authorities. Their 
ubject is to substitule themselves in place of the defendants; tn 
other words, to acquire the property as settled by the revenue 
authorities with the defendants. Consequently, it cannot be main- 
tained that the object of this suit isto ralse a question which falls 
within clause(a) of sub-section 1 of section 154. “Equally unfoun- 
ded is the contention that the claim for recovery of possession is 
barred under clause (m) of sub-section (1) of section 154, which 
merely provides that no civil Court shall exercise jurisdiction 
in any matter respecting which an order expressly declared by 
the Regulation to be final, subject to the provisions of section 151, 
has been passed. The view we take is strengthened by an 
examination of clause (a) of section 62, which lays down thal 
nothing conlained in Chap, IW and nothing done in accordance 
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therewith shall be deemed to preclude any person from btinging 
a suit in the civil Court for possession of, or for declaration of his 
right tp, any immoveable property to which he may deem him- 
self entitled: The suit now before us is clearly of this descrip- 
tion. The application of the plaintiffs for registration was rightly 
refused by the revenue authorities; they were at the time out 
of possession, which, as is ‘clear from section 53, is an essential 
1equisite for an order of registration. The only remedy of 
the plaintiffs was to institute a sult in the civil Court, as 
they have done, for declaration of their right and for re- 
covery of possession. The appellants have contended, however, that 
the plaintiffs should obtain a mere declaration in this suit, 
and should then apply to thee revenue authorities to register their 
names and to place them in possession. But, apart from the 
fact that the revenue athorities cannot register the name of a person 
who is out of possession, we must bear in mind, what was properly 
emphasised by the Government pleader, namely, that they have 
no power, in fact, they have no machinery, to give possession, 
except jn the circumstances mentioned in sections 12,5 and 116, 
which do not cover the case before us, Consequently, if we were 
to accede to the contention of the appellants and to give the plaintiffs 
a mere declaration, the declaratory decree would be infructuous ; in 
fact, in this very case, the Board of Revenue, in dealing with the 
application of the plaintiffs for registration of their name, said in 
1907, that they must obfain possession from the civil Court before 
their names could be registered. We hold accordingly, upon a 
review of the statutory provisions_on the subject that the civil Court 
18 competent to make not only a decree for declaration of title but 


also for recovery of possession, This, as we have been informed by 


the Government pleader, is precisely the view of the Revenue 
authorities. We have been pressed, however, with the decisions in 
Madhub Nath Surma v. Muyarani Medhi (1) and Paulan Maria v. 
Bhabiram Dutt Barna 2) which to some extent support the con- 
tention of the appellants. But we observe that in those cases the 
provisions of section 62 were not biought to the notice of the Court ; 
and we also notice that in the later case of Medlof Khasis v. 
Kuran Khasiani (3) a decree for possession on declaration of title 
was made, notwithstanding the earlier decisions. We follow 


accordingly the decisionin edlot Khasia v ; Karan Khasiani (3) 


(1) (1890) L L. R. 17 Cale. 819. (2) (1896) I. L-R. 24 Cale 239 
(3) (1911) 15 C. L. J. age. 
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and hold that tho decree for possession made by the Subordinate 
Judge must be maintained. : 


The result is that the decree of the subordinate Judge is afirmed 
and this appeal dismjssed with costs. A 
A, Ta Mi Appeal dismissed, 





Before Sir Arutosh Mookerjee, Knight, Judge, and Mr. Fustice 
N. R. Chatter jea. 


LOKE NATH SINGH AND OTHERS 
v. 
GAJU SINGH AND oTixrs. 


Decree, execution of—TJoint decree —Two-fold decree—Decres against consen- 
ting party and against contesting defendant—No specification of share 
—Limitation Act (IX of 1908), Sch. I., Art. 182 d. (2)—Order of the appel- 
late Court. 


Although a person who isa party to a compromise cannot challenge the 
validity of the consent decres by way ofappeal, it f competent to a party 
to the suit, who has not joined in the compromise, to appeal. against the 
decrees, if he has been prejudiced thereby. 

_ The plaintiffs sued A and B for recovery of possession of land. A peti- 
tion of compromise was filed on behalf of A The Court came to the con- 
clusion that the compromise was operative only as regards A and gave 
effect to it to that extent. The snit was heard on the merits as against 
B. The result was a two-fold decree passed on th? 17th September, 1903, 
first, for possession as against A without mesne profits or costs; and, 
secondly, for possession as against B who was mada liable for costs and 
mesno profits, The decree did not define the precise position of A, nor 
specify his share in the property. B appealed and valued the appeal at the 
value of the subject matter of the entire property involved in the suit in 
the Court of first Instance. A was not joined as respondent ; the only 
1espondents were the successful plaintiffs. The appeal was dismissed on the 
Sth May, 1907. An application. for execution of the decree of the 17th 
September, 1903, was made on the 7th May, 1910 : 

Held, that the application was not barred by hmitation as the decree- 
holder was entitled to the benefit of cl. (2) of. Art. 182, Sch. I of the Limitas 
tion Act. , 


Appeal by the EEE EA 
Application for execution of decree. 


t Appeals from Orders Nos. 222, 3.1 to 337. of 19173, agaaa the decisions 
of F. R. Roe, Esq, District Judge of Patha, dated the rith March, 1912, 
affirming those of Mr, Ibrahim Ahmad, -Subordinrte Jä of Bankipur, dated 
the aand December, igir, 
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The material facts and arguments appeat from the judgment. 


Sir Rath Behary Ghose, Babus Foges Chunder Roy and Canes 
Dut Singh for the Appellants. 


Babus Umakah Mukherjee, Biru; Mohan Moyumder, Surendra 
Kumar Bose and Bankim Çhunder Mukherjee for the Respon- 
*dents. 


The judgment of the Court was delivered by š 


Mookerjee J.—This appeal is directed against an order in 
proceedings in execution of a decree for delivery of possession 
of land made on the 17th September 1903. The question in 
controversy is, whether an application for execution of this decree, 
made on the 7th May 1910, is baned by limitation, The Courts 
below have concurrently held that the application is not barred. 
Weare now invited by the judgment-debtors to hold that this 
view is erroneous in law. For the determination of the question 
iaised before us, it is necessary to recapitulate the essential facts, 
which are all admitted. 


The plaintiffs sued two sets of persons, who may be called A 
and B, for *recovery of possession of land. A petition of compro- 
mise was filed on behalf of some of the defendants. The Court 
came to the conclusion that the compromise was operative only 
as regards some of them (A) ani gave effect to it to that extent. 
The sult was heard on the merits as against all the other 
defendants (B). The result was a two-fold decree, first, for posses- 
sion as against the consenting defendants (A), without mesne pro- 
fits or costs ; and, secondly, for possession against the contesting 
defendants (B) who were made liable for costs and mesne pro- 
fits. B appealed to the District Judge and valued their appeal at the 
value of the subject matter of the entire property involved in 
the suit in the Court of first instance. They did not join A as 
respondents ; the only respondents to the appeal were the success- 
ful plaintiffs. The appeal was preferred on the 35th January 1904. 
The parties, however, agreed to await the decision of this Court 
man analogous litigation, which had been brought up here by 


“way of first appeal. After the disposal of that appeal by this 


Court, the appeal before the District Judge was taken up, and, 
was dismissed onthe 8th May 1907, on the footing of the agree- 
ment that the parties would abide by the decision- of the- High 
Court, in the suit previously mentioned, | 
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The present application for execution of the decree of the 
17th September 1903 was made onthe 7th May 1910. On the 
28th August, writ for delivery was issued ; and it is alleged, that 
the decree-holders were placed in possession on the 5th Septem- 
ber. On the agth September, however, objection was taken by 
the judgment-debtors that the decree was incapable of execution 


as the mghts thereunder had been éxtinguished by the statute ; 


of limitation. The Courts below have overruled this contention. 
Onhe present appeal, the controversy has centred round clause 
2 ofthe third column of Art. 182 of the schedule to the Indian 
Limitation Act, That clause provides that an application for 
execution of a decree of a civil Court not provided for by Art. 
183 or section 43 of the Code of 1908 must be made within three 
years from the date of the finaldecree of the appellate Court or the 
withdrawal of the appeal, where there has been an appeal. On be- 
half of the judgment-debtors appellants reliance has been placed up- 
on the cases of Sree Nath v. Brojo Nath (1); Wise v. Rajnarain (2), 
Hur Proshaud v. Enayet Hossein (3); Raghunath v. Abdul Hye (4); 
Christiana v. Benarashi Proshad (5); Sangram v. Bujharat 46), 
Mashiaiunmissa v. Rani (7); and Badiyunissa v. Shamsuddin (8). 
On the basis of these decisions the argument has been founded 
that as the decree-holders could have executed the consent decree 
obtained by them against A, notwithstanding the pendency of the 
appeal preferred by B, they could not claim the benefit of clause 
(2) of the third column of Art, 182. The cont&ntion In substance 
ifthat in reality there are two completely distinct decrees on the 


game sheet of paper and the fact that an appeal had been preferred ° 


by B against one of these decrees, does not entitle the decree- 
holders to an extension of time against A in respect of the other 
decree. It is further pointed out that not only was not an appeal 
preferred against the consent decree, but under the law an appeal 
could not have been preferred against that decree. Sir Rash Behary 
Ghose, for the appellants, has, however, drawn our attention to the 
decisions in Mullior v. Mahomed (9); Busant Lal v. Nojm inyissu 
(10); Gungamoyee v. Shib Sunker (11); NMundun Lal v. Ra 
Joykishen (12); Krislo v. Radha Churn (13); Nurul Hasan v. 


(1) (1870) 13 W R. 309. (2) (1872) 10B L R.as8; 19 W. R. 30 F.B 


(3) (1878) aC L. R, 473, (4) (1886) I. L. R. 14 Cale. 26. 
(5) (1914) 19 C. W. N. 287 (6) (1881) I. L, R 4 All. 36. 
(7) (1889) I. L. R. 13 All 1. (8) (1895) I, L. R i7 All, 103. 


(gy (1880) I. L. R. 6 Cale, 194;6 C. L, R. 573. 

(10) (1883) I. L, R. 6 All. 14. (tt) (1878) 3 C. L. R. 430. 

(1a) (1889) I. L. R, 16 Cale. 598. (13) (1891) I. L. R. 19 Cale. 750. 
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Mukammad Hasan (1); Muthu x. Chellappa (2) and Gopal Chunder 
v. Gosain Das (3) Some ofthese cases are possibly distinguish- 
able, but it has not been disputed that from the others a rule is dedu- 
cible which would negative the contention of the appellant. On 
behalf of the respondents, reliance has beer placed particularly 
upon the cases of Badianutssa v. Shamsuddin (4); Gopal Chunder 
v Gosain Das (3); Ashfak Hossein v. Gauri Sahai: (5), which, it 
has been contended, negative the position taken up by the appel- 
lants. ° 


It is not necessary for our present purpose to determine the true 
scope and meaning of the term ‘appeal’ as used in clause a 
of the third column of Ax. 182; upon that matter there has been 
divergence of judicial opinion, While a narrow view was taken in 
some of the cases already mentioned,a wider interpretation was 
placed upon the term in the cases of Abdul Kahiman v. 
Suba (6); Shivram v. Sakharam (7); Viraraghava v. Posna- 
mmal (8) and Kris‘nami v. Alangamma/ (9). In these cases, 
the, position was maintained that time ran against the decree- 
holder from the date of the final decree ın the appeal, 
irrespective of the question, whether the appeal did or did not 
imperil tfe decree whereof execution was ultimately sought We do 
not propose to enter upon an examination of this wide problem for two 
reasons; first, because, even if the view be maintained thata decree- 
holder is entitled toethe benefit of the extended time contemplated 
by clause (2) of Art. 182, only when the decree whereof execution 
18 sought is imperilled by the appeal, the position taken up by the 
appellants cannot be sustained; and secondly, because the con- 
tention of the appellants must fail in view of the decision of the 
Judiclal Committee in Ashrak Hossein v. Gauri Sahay (5). 


As regards the first point, it ıs clear that although a person who 
iS a party to a compromise cannot challenge the validity of the 
consent decree by way of appeal, it is competent to a party to the 
suit, who has not joined in the compromise, to appeal against the 
decree, if he has been prejudiced thereby. This has been 


(1) (1886) I. L. R. BAIL. 573- (2) (1889) I L. R. 1a Mad. 479 
(3) (1898) I. L. R. a5 Cale. 594 (4) (1895) I. L. R 17 All, 103. 
(5) (1911) L. R. 38 I. A. 37; L L. R. 33 All. 264; 13 C. L.J 351. 
(6) (1896) I. L. R. 22 Bom. soo. (7) (1908) I. L. R. 33 Bom. 39. 
(8, (1899) I. L. R. 23 Mad. 60, 19) (1902) I. L. R 26 Mad. gr. 
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recognised in guits for partition of joint properties where a decree has 
been made by consent ot some only of the parties to the litigation: 
Nilyamoni v. Gokul Chandra (1). It is also clear that circumstances 
may be imagined in suits of other description, for instance, suits 
for contribution or ‘even suits for possession of joint property, 
where, in the event of a compromise amongst some only of the 


parties to the litigation, another person a party to the suit but nota , 


party to the compromise, may challenge the decree by way of appeal 
on’the ground that he has been prejudiced thereby. In the present 
instance, we have the unquestionable fact that the contesting defend- 
ants did prefer an appeal against the entire decree. In that appeal, 
there was, to use the language of the decision in Ramchandra 
Gopal v. Aniaji Vasudev (2) the chante or risk of the appellate 
Court modifying the decree of the trial Court. The entire decrees 
was under appeal and was in peril, It is worthy of note that the 
contesting defendants were ina manner constrained to appeal against 
the entire decree. The plaintiffs sought a decree for ejectment 
of the defendants; the rellef claimed was a joint decree against 
ali of them. The result of the consent decree and of the decree on 
contest was that there was a decree for possession in favour of the 
plaintiffs against all the defendants, bul against some, the dgcree was 
by consent while against others, it was on contest. ‘The decree did 
not define the precise position of the defendants who had entered 
into the compromise. It did not specify their share in the 
property if they were in joint possession; if fhey were in occupa- 
tion of demarcated plots, the decree did not define such portions, 
The result was that the deciee, though made by consent as to” 
a portion and on contest as to the remainder, was still 2 joint 
decree, in the sense that if mantained, ib entitled the plaintiffs 
to recove: possession of the entire property in dispute from all 
the defendants jointly. ‘The contesting defendants appealed against 
this decree. As the decree did not define their position, th y 
were bound to appeal against the whole decree. It is thus plain 
that the validity of the entire decree was in controversy in the 
appeal, and from this pomt of view, the plaintiff, decree holder, 
would undoubtedly be entitled to the benefit of clause a of Art. 
182: Gopal Chuuder v. Gosuin Dus (3); Badtannessa v. Shamsuddin. 
(4). Some stress has been laid upon the decision in CAristiana 
Sens v. Benarashi Proshai (5) which is clearly distnguishable and 

(1) (1910) 13 C. L. J. 16, (2) (1903) 5 Bom. L. R. 735. 

(3) (1898) I L. R. as Cale 594. (4) (1895) I. L. R. 17 All. 103 

(5) (1914) ig C. W. N. 287. 
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is of no assistance to the appellants. In that case, there were two 
distinct decrees, one in favour of some of the defendants against 
the plaintiff, the other in favour of the plaintiff against the other 
defendants. An appeal was perferred against the latter portion 
of the decree; that appeal did not and cod not imperil the 
other portion of the decree. In these circumstances, the decree- 
holder was rightly held not entitled to the benefit of clanse (2) 
of Art. 182. Nor is the decision of the Judicial Committee in 
Batuk v. Munni Dei (1) of any avall to the appellants. In that case, 
there was no decree of the Court of appeal because the appeal 
preferred to the Judicial Committee never came up for disposal by 
their Lordships. The appeal was dismissed by the Registrar-for 
non-prosecution, and it wag’ ruled that the order of the Registrar” 
was not a decree of the Court of appeal. 


As regards the second point, namely, the effect of the rule 
deducible from the decision of the Judicial Committee in Ast/ak 
Hossein v. Gauri Sahat (2), we are of opinion that it is completely 
destructive of the contention of the appellants. There a joint 
decrte for sale of land was obtained by the plaintiffs against the 
defendante. The decree was ee pare against one of the defendants 
and was on contest ag against the other. The person against 
whom the decree had been made es par/e took steps to have the 
decree vacated in so far as she was concerned. The decree, however, 
remained untouched,as against the other defendants. Ultimately, the 
suit was retried as against the person at whese instance it had been 


reopened, and a decree was made against her which was confirmed on 


appeal. It was ruled that the decree-holders were entitled to the benefit 
of clause (3) of Art. 182, not only against the defendant at whose 
instance the case had been reopened, but also as against the defen- 
dants against whom a decree had been made on contest in the 
first instance. The Judicial Committee pointed out that the plain- 
tiffs were entitled to a joint decree against all the defendants, and 
that the decree originally made was merely a step for the attain- 
ment of that ultimate object, so that time ran as against the decree- 
holders from the date when the final decree was made, In the cage | 
before us, the plaintiffs were entitled to a joint decree against 
all the defendants. On appeal, by the contesting defendants, 
the entire matter was reoponed. When the appeal was dismissed 
in the end, the decree of the trial Court stood confirmed; it is clea 

(1) (1914) I. L R. 36 All. 284 P. C , 19 C. L. J 574 

(s) (1911) L. R. 38 L A. 37. 
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that the plaintiffs were entitled to wait till the final decree had been 
made in their favour. If this view were -not taken, the plaintiffs 
might find themselves in a position of considerable embarrassment, 
as an attempt to execute against the consenting defendants alone 
a decree which did not define their liability might lead to obvious 
complications. In our opinion, the plaintiffs were not bound to 
execute the deciee till the final dispukal of the appeal. g 


We hold accordingly that the view taken by the Courts below 
is correct and that the application for execution is not barred by 
limitation. We may add that on behalf of the appellants, Babu 
Joges Chandra Roy candidly admitted that the justice of the case 
was entirely with the respondents and that it was inequitous on 
the part of the appellants, who had‘consented to a decree against 
themselves to urge every conceivable objection against the execu- 
tion of that decree. In that estimate of the merits of the case, 
we entirely agree. 


The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. We assess the hearing fee 
at one gold mohur. : 

Similar orders will be drawn up in each of the other appeals 
which will consequently be dismissed with costs ofe gold mohur 
in each case. 


A T, ML Appeals dismissed. 





Before Sir Asutosh Mooherjee, Knight, Fudge, and Mr. Justice Roe. 
RAMNATH GAGOI 


v. 
PITAMBAR DEB GOSWAMI.* 


Partnership—How constituted —Pariner, if and when can purchase pariner- 
ship property—Seittled accounts, balance of, yf can be restrained—Presump- 
tion—Contract Act (IX of 1872), Sec, 180—Bailee, suit by, against wrong- 
doer. 

A partnership is constituted whenever the parties have agreed to carry on 
business or to share the profits in some way in common. 


iMollow March v. Court of Wards (1) referred to. 


“Appeal from Original Decree No. 59 of 1912, against the decree of 
A Playfair, Esq , Subordinate Judge of Sibsagar, dated the 18th December, 
1911, 
(1) (1872) 10 B. L. R. gra; 18 W. R. 384, L A. Sup. Vol. 86; L R. 4 
P, C. 419. 
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A partner i is entitled to purchase partnership property, provided there is 
full disclosure, and the parties are at arm's length. Itis only where the real 
truth is concealed and the facts are not disclosed that one partner has a legi- 
timate grievance against the other. 


Dunne v. English (1) and Imperial M. A, Associaton v, Coleman (2) 
referred to. 

An action for the balance of & settled account would not be restrained 
merely because there were other unsettled accounts between the parties, 

Rawson v. Samuel (5) referred to. 

W hen the defendant has not chosen to sue the plaintiff for adjustment of 
the partnership accounts, he cannot invite the Court to assume that the balance 
of that account would be found to be in his favour. 

Preston v. Strutton (4) referred ta. 

Either the bailor or the bailee of a chattel may maintain an actlon in respect 
of it against a wrong-doer, the latter by virtue of his possession, the former 
by reason of his property. 

Manders v. Williams (5) referred to. 

Appeal by the Plaintiff, 


Suit*for recovery of eight elephants or im the alternative, of 
their ptice. 


The matefal facts and arguments appear from the judgment. 


Babus Tarakishore Chaudhuri, l rajalal Chakrabarty, Hirendra 
Nath Ganguli and Kshilis Chandra Chakrabarty for the Appellant. 


Babus Biraj Mohan Mojumdar, Mr. N. C. Bardolai and Babu 
Probodh Kumar Das for the Respondent 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the plaintiff for recovery 
of eight elephants or in the alternative, of their price. The facts 
material for the determination of the rights of the parties lie in 
a narrow compass, and may be briefly narrated. The defendant, 
the Gossain of Garamur Satra, took a lease from Government of 
the Dayang Dhausiri Mahal No. 6 in the district of Shibsagar for 
the purpose of catching elephants during the years 1909-1910 and 
1910-1911. The license fee was Rs. 2750 per annum. On the 
3id July 1g09, the defendant took the plaihtiff as a paitner in the 
venture, and the teims settled between them are set out in a letter 

(1) (1874) L. R. 18 Eq. 524. (a) (1873) L. R-6 H. L. 189. 

(3) (1899-1841) Cr. & Ph. 161; 54 R. R. a59. 

(4) (1792) 1 Anstruther go, (5) (1849) 4 Exch. 339 (344) 
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of that date written by the defendant to the plaintiff. The eontract 
was subsequently embodied in a formal deed of agreement executed 
on the 34th November, 1909. The substance of the arrangement 
was that the plaintiff became a partner to the extent of a half share, 
and was authorised to manage the works, such as, building atockades, 
catching elephants, &c. It was further agreed that at the time of 
the sale of the captured elephants, the plaintiff would give inti- 
„mation to the defendant, so that the sale might be conducted 
in the presence of a representative of the latter. The plaintiff 
was made liable to pay a half share of the license fee in four 
equal instalments. The elephants were capiured in five places 
during the first three months of 1910, Loengtha, Reugma, Bokajan, 
Hazat Ali Stockade at Depupani,” Itonla Stockade at Depupani. 
Two methods were adopted for capture of the elephants. 115, Mela- 
sikar o1 the noosing of wild elephants by Mahuts mounted on tame 
elephants, and Khedasikar +. the driving of wild elephants into 
a stockade. With regard to Mela Sikar two sets of persons had 
interest in the elephants captured, vis., the mahaldars or licensees 
from Government who had a one-fourth share and the Kunkidars 
or the owners of the tame elephants who had the remaining three- 
fourths share. As regards Khedasikar, three sets gf persons had 
interest in the elephants captured, vis, the mahaldars who had 
one-fourth, the Gardars or builders of the stockades who had a 
half share, and the Kunkidars or owners of the tame elephants 
employed to take the wild elephants out of the stookade who had 
the remaining one-fourth share. It is obvious from the preliminary 
statement that the title to an elephant captured could be transferred 
only with the assent of all the peigons who possessed an interest 
In the animal. It may also be added that it is customary to allot 
to the lessee of the mehal the biggest elephant canght if the opera- 
tions are exceptionally successful; and the defendant in this case 
was particularly anxious to secure an elephant worthy of his position. 
Animals were captured, as we have said, during the first three months 
of 1g10, and the evidence shows that they were valued and sold, 
some to strangers, while others were taken by one or other of the 
parties interested in the capture, On the 28th February 19104 
tusker 6’—9" high was captured, was marked down to the Gossain 
as worthy of his position, and was actually delivered to him in the 
first week in Apiul; its value Rs. 1,500 was debited in the account 
against the defendant. About this time the defendant discovered 
that another tusker 8’—3” high had been captured on the 25th March 
in the Hazat All's stockade and had been marked down to the 
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plaintiff, The defendant resented this and he appealed to the 
plaintiff and his brother to let him have this elephant for the sake of 
his dignity. This request passed unheeded and the plaintiff 
removed with eight of the newly caught elephants and with others 
belonging to himself to Akhoy Phutya, about 50 mfles distant from 
the depot at Yamguri, where all the captured elephants were 
brought. The defendant, thus ‘baffled, sent information to the police 
that the plaintiff was abaconding with elephants. The result was that 
the police intervened and attached the elephants; one was sold 
while under attachment, and seven othera were made over to the 
agent of the defendant on the 13th May, 1910. Attempts ata 
settlement proved abortive, and on the ist October, 1910, the 
plaintiff commenced this action for recovery of the elephants taken 
away from him or for then value. The defendant resisted the claim 
mainly on the ground that plaintiff had not acquired an ab§olute 
and exclusive title to the animals, that he had no enforcible claim 
till the partnership accounts were adjusted, and that if the accounts 
were settled, it would be found thala large sum was due from the 
plaintiff-to the defendant. The Subordinate: Judge has dismissed the 
suit. He has held that in the suit as framed, the partnership 
accounts could not be adjusted, and that till the accounts between 
the parties were adjusted, the plaintiff was not entitled to 
relief. 


The plaintiff bas appealed to this Court and has contested the 
grounds for the decision of the Subordinate Judge; he has also 
suggested that, if necessary, leave should be granted to amend tha 
plant and to convert the suit into one for partnership accounts, so 
that the rights and haWilities of the parties might be investigated 
and determined. 


We may state at the outset that there is no room for controversy 
that the plaintiffand the defendant were partners, for as Sir Mon- 
tague Smith said in Mollow March & Co. v, Court of Wards (1), a 
partnership is constituted whenever the parties have argued to carry on 
business or to share the profits in some way in common: Pooley v. 
Drrver (2). What then was the position of the parties as partners in 
this venture? It is plain from the evidence that the accounts of the 


u) (1872) 10 B. L, R. gra; 18 W, R. 384, I. A. Sup. Vol. 86; L.R. 4 
P, C. 419. i 
(2) (1876) 5 Ch. D. 458. 
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captures in the different[places were made up separately, i.e., stockade 
by stockade. Consequently, if it be found that the accounts of one 
stockade have been finally settled it cannot be maintained that`the 
rights of the parties in the elephants captured there remained undeter- 
mined, because the” accounts of some other stockade had not 
been finally adjusted. Now the eight elephants in dispute as des- 
oribed in schedule 8 to the plaint were captured as follows—four, 
Nos. 3, 4, 5 and 8 at Rungma and Bokajan, three Nos. 3, 6 and :7 
in” the- Itonla stockade, and one, No. 3, at the Hajat Ali's stockade. 
As regards the Rungma and Bokajan elephants, we may state 
at once that the accounis were not finally settled. The oral 
evidence suggests that the agent of the defendant was present, 
made up an account and signed a book; these are not produced 
by the plaintiff and Maili Ram the agent was, indeed, not even crosse 
examined ‘with regard to these accounts. There is no trustworthy 
evidence to show that the prices fixed by the plaintiff for the ele- 
phants caught in these steckades were ever submitted to the agent 
of the defendant for approval. There is, on the other hand, indica- 
tions in the evidence that the Rungma and ~Bokajan stockades 
were worked solely by the plaintiff. It is impossible for us to hold 
that the plaintiff bas acquired sole ownership to thee elephants 
captured at Rungma and Bokajan. This portion of the claim cannot 
possibly be sustained and we did not, indeed, think it necessary to 
hear the respondent on this part of the case. |, 


We have next to deal with elephant No. 3 captured in the Hajat 
Ali ‘stockade and elephants Nos. 2, 6 and 7 in the Itonia stockade.. 
In each of these cases the evidence, in our opinion, proves that 
complete title had vested in the plaintiff. Thefe wasa sale in each 
Instahce with the concurrence of all the, parties interested in the 
animal and the price fixed was approved on behalf of the defendant 
by Gopal Bhuyan and Maliram Khatomai who was unquestionably 
the representative of the Gossain as contemplated by the deed of 
agreement. The only question is, whether the plaintiff is debarred 
of his remedy, because there has not been a complete adjustment 
of accounts. It is plain that a partner is entitled to purchase partner- 
ship property, provided there Is full disclosure, and the parties are“ 
at arm’s length. It is only where the real truth is concealed and 
the facts are not disclosed that one partner has a legitimate grievance 
against the other: Dxfwe v. English (1); Imperial M. Cc Asso. 
v. Coleman (2). Indeed, if this principle were not adopted, the 


(1) (1874) L R. 18 Eq. 524. (2) (1873) L. R. 6 H. L, 189. 
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transaction might not only be fruitless but end in loss to the parties. 

Elephants- captured cannot be forthwith sold-to strangers; and there 

ig No reason why each partner should not be allowed to take some 

of: the animals if the transaction is perfectly fair and they are agreed: 
asto the prices. We are of opinion that the title of the plaintiff 
cannot be assailed merely on the ground that he has purchased- 
partnership properties ; he did so with the assent of all the persons- 
interested in the animals. and his purchase was in no sense in con- 

travention of the terms of the deed of agreement. Is there,- then, 

any reason why the plaintiff should be denied relief, because all the 

accounts had not been adjusted. The acquisition of an- absolute 

title to the four elephants mentioned was not contingent upon the- 
adjustment of all the accounts of the partnership. In this situation, 

the principle formulated by Lord Cottenham in Rawson v. Samuel (1) 

applies, bis., that an action for the balance of a settled account 

would not be restrained merely because there were other unsettled 

accounts. between the parties. In the present case, there are not 

even cross demands; the defendant has not chosen to sue the 

plaintiff for adjustment of the partnership accounts, and he cannot- 
invite the Court to assume that the balance of that acccunt would 

be found to be in his favour. Reference may be made to the ear- 

lier decision in Preston v. Sirution (2) where the pendency of an 

unsettled partnership account upon which the. balance was in dispute, 

was held to be no grpund for an injunction to restrain execution 

upon a judgment which had been obtained upon a note given fora 

-balance upon a former settlement. In the present case, the plaintiff 

had acquired a complete and indefeasible title to the elephants men- 

tioned ; he was in lawful possession of them’ he was, deprived of 

that possession, because the defendants set the police authorjties in 

motion on untrue information, and thus obtained possession of the 

animals. We may observe that at least as regards one of the elephants 

it was argued that the evidence showed that the plaintiff was not him- . 
self the owner as he had made the purchase for the benefit of another 

person. The contentlon in substance is that the sult in respect of 

such elephants could be maintained only by the person for whose. 
benefit the purchase had been made. There is no foundation for 
this argument, as section 180 of the Indian Contract Act provides 

that if a third person deprives the bailee of the use or possession 

of the goods bailed or ‘does them ‘any injury; ‘the bailee is entitled to. 
2° 0) (1849-1841) Cr, & Ph. 161; 54 R. R. 259. 

(2) (1792) 1 Anstruther 30. 
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use guch remedies as the owner might have used in the like cusé 
if no bailment had been made, and either the bailor: or thé bailee 
may bring a sult against a third person for such deprifation or 
injury, This is gpod sense and conforms to what is now well- 
settled law in England (Story on Bailments, section 93F—Gils v, 
Grover (1); Feffrie v. G. W. Ravhyay Co. (2). As was said by 
Baron Parke in Manders v. Williams (3), no proposition can bè 
more clear than that either the bailor or the bailee of a chattel 
may maintain an actlonin respect of it against a wrong-doer, the 
latter by virtue of his possession, the former by reason of his pro- 
perty. We hold accordingly that the plaintiff Is entitled to the 


value of the four elephants Nos. 2, 3, 6 and 7. But we are not. 


prepared to allow him a decree for the sums claimed as expenditure 
for tending and training the animals; there is no satisfactory 
evidence In support of this claim. 


The result is that this appeal is alloned in part and the decree 


of the Subordinate Judge modified. The plaintiff will be awarded 
a decree for Rs. 4,600; this sam wil carry interest at 6 per cent, 
per annum from the date of the institution of the suit to the date 
of realisation; we observe that the plaint does not Mmclude a claim 
for interest antecedent to the sult. Each party will recbive and pay 
costs in proportion to his success and defeat in both the Courts. : 

A. TM, a a A ppeal allowed in pari; 

b Decree modified. 


(1) (1832) 6 Bligh N S 977. 452. (2) (1856) 5 El. and Bh £032 (807). 
j (3) (1849) 4 Exch. 339 (344); 80 R. R. 588, 


Before Sır- Asutosh Mookerjee, Knight, Fudge, and Mr. Fustioe 
Newbould. 


KHUB LAL SINGH AND ANOTHER 
v. 
: AJODHYA MISSER" 

Hinds widow — Alienation, power ef—Text—Lagal neressity for worldly pure 
poses and promotion of spiritual welferd, ‘distinction between—Hxcavation 
and Cdnsecration.of tank— Work of religious merii—Porpetual was Kain 
. of alienation, - 

The test to be applied, where an alienation made bya limited owner is 
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Impeacked, is, is the transaction fair and proper, lawful and valid, and justified 
by Hindu law ; necessity is only one of the phases of the test of propriety. 

The Widow has a larger power of dispositlon for religious oc charitable 
purposes or for purposes which are supposed to conduce tp the spiritual welfare 
of her husband than what she possesses for purely worldly purposes. 


A Hindu widow, daughter or mother, is entitled to alienate a smal! portion 
Of the estate in her hands for religious purposes. 


Cases on the point referred to. e 


There isa distinction between legal neccssity for wordly purposes on the 
one hand and the promotion of the spiritual welfare of the deceased on the 
other hand, and within proper limits, the widow may alienate her husband’s 
property for the performance of religious acts which are supposed to conduce 
to bis spiritual benefit, | . 

A Hindu shortly before his death, tounded atemple. His widow raised 
money by the grant of perpetual leases ot a bighas out of 10 bighas of land, 
with a view to excavate and consecrate a tank and to complete the walls of the 
temple building : 

Held, that as the disposition was made for the performance ofa work of 


‘recognised religious merit, it could not be treated as other than lawful, valid 


and proper. 
Held also, thats the area alienated did not constitute an unreasonably large 
fraction of the entire estate. 
Appeal by the Defendants, 
Suit for recovery of possession on declaration that the plain- 
tiff was not bound by the permanent leases granted by the widow. 
The materialefacts and arguments appear from the judgment. 
«Babus Lachmi Narayan Singh and Sivanandan Roy for the 
Appellants. 
- Mr. U. P. Roy anù Babu Harihar Prasad Singh for the 
Respondent, 
Ga A yY. 
The judgment of the Couit was delivered by 


Mookerjee J.—The subject matter of the litigation which 
has culminated in this appeal is immoveable property admittedly 
included in the estate of one Syamlal Misser who died in 1889. 
He was succeeded by his widow Puna Koer, who, on the 2n@ May 
1899, granted two permanent leases ofthe disputed land to the defend- 
ants On nominal rents. Puna Koer died In 1910. On the zoth 
May, 1911 the plaintiff, whose paternal grand-father was the brother 
of the father of Syamlal Misser, instituted this suit for recovery of . 
possession on declaration that he had succeeded to. the estate 
as revergionary heir and was not bound by the permanent leases 


A 
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granted by the widow. The defendants resisted the claim pn the 

ground that the transactions impeached were lawful, valid and justified 

by Hindu Law. The Courts below have concurrently found that 
the leases had beer? granted to raise money for the excavation and 
consecration of a tank and for the erection of a wall in connection 
with a temple founded by Syamlal Missér shortly before his death ; and, 
the evidence shows that the premium for the two leases, namely, 
Rs. 528 was applied for the aforesaid purpose. The Courts below 
have, however, decreed the suit, in the view that the excavation and 
consecration of the tank and the erection of the wall were not legal 
necessities. On the present appeal by the defendants, we have been 
invited to hold that the objects spetified justified the allenations 
which are consequently operative against the inheritance in the hands 
of the reversionary heir. 

The test in cases of this description, where a deed by a limited 
owner with qualified power of alienation is impeached, is, whether 
the purpose for which the alienation was made was proper or legiti- 
mate. The limits of this power were deflned by Tumer. "L. J. 
in a celebrated passage in the judgment of the Judicjal Committhe 
in Collector of Masulipatam v. Cavaly Vencala (1): “The widow. 
cannot of her own will allen the property, except for especial pur- 
poses. For religious or charitable purposes or those which are 
supposed to conduce to the spiritual welfare of her husband, she has 
a larger power of disposition than that which she possesses for purely- 
worldly purposes. To support an alienation for the last, she must show 
necessity.” To maintain that in every case where an alienation by a 
limited owner is impeached, legal necessjty therefor must be 
established to support its validity, is to take a narrow and restricted 
view of the scope of the true rule on the subject. The test 
is, is the transaction fair and proper, lawful- and valid and justified 
by Hindu Law ; necessity is only one of the phases of the test of 
propriety. This is manifest from the observations of Sir James 


Colvile in Raj Lukhee v. Gokool Chunder (2), of Lord Davey in. 


Shamsundar v. Acchan Koer (3) and of Lord Moulton in Bijay 
Gopal v. Girindra Nuth (4). It is unquestionable then that the 
widow has a larger power of disposition for religious or charitable pur- 
poses or for purposes which are supposed to conduce to the spirtual 
welfare of her husband than what she possesses for purely. worldly 
(1) (1861) 8 M, I. A. 529 (550); 2 W. R. PLC. 61 

(2) (1869) 13 M. I. A, 209 ; 3B. L. R. P. C. 57; 12 W. R P, C. 47. 

(3) (1898) L. R. ag 1, A. 183; 1 L.R. ar All 71. 

(4) 1914) 1. L R. 41 Cale. 793, 19 C. L. J, 620 P.Q. ` 
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purpeges. An exhaustive enumeration of these religious or charitable 
purposes is neither possible nornecessary; but some of them were men- 
tloned by way of illustration in an opinion of the pandits quoted with 
approval by Lord Gifford in delivering the judgnwent of the Judicial 
Committee in Cossinawh Byak v. Harasundari (1). “ religious 
purposes include dowry to atiaughter, building temples for rell- 
gious worship, digging tanks, and the like.” The pandits added 
“the widow has a life interest (in both movable and immovable 
property), and is entitled to the enjoyment of the same and to 
dispose of the same by gift, mortgage, sale, or otherwise for the 
benofit of her departed husband’s soul, even without the consent 
of her husband’s kinsmen ; ineso doing, she will observe modera- 
tion.” We may here refer to some very weighty observations, made 
by Lord Gifford, on the mode of determination of questions of 
this character by our tribunals: “this being a question purely 
of Hindu Law, great care must be taken in coming to a decision 
upon that subject, in order to prevent the judgment of English 
Judges being warped by impressions made upon thelr minds in 
consequence of their habitual application of English Law and the 
nature of English decisions to which they are accustomed, and 
to consider in what way a Hindu Courl of Fustice would have 


decided the point.’ These remarks could hardly have been: 


borne in mind in some of the decisions quoted before us. It is not 
necessary for our present purpose to enter, upon a minute analysis 
of the cases dn the subject, but reference-may be made to the deci- 
sfons i in Mahpda v. Kuleani (2); Ramchunder vy. Gungagovind (3); ; 
Kartick Chundar v. Gour Mohan (4); Ranjeet Ram v. Mahomed Waris 
(5); Ram Kawal v. Ram Kishore (6); Churaman v. Gopi Sahu (7); 
Harmanage v, Ram Gopal (8); Jagjiban v. Deo Shankar (9); Kupoor 
v, Sebak Ram (10); Chunni Lal v. Fussoo (11); Gopala v. Narayana 
(13); Rama v. Ranga (13); Lakshmi Narayana v. Dasu (14); Vuppu- 
(1) (1829) 3 Morley’s Digest. 119 (198); Clarku’s Rules and Orders 1834, 

p. gi; Montriou’s .Cases on Hindu Law, 477 ; Morton 85; Vyavastha Darpan, 
ist Ed:.g7, and Ed, 89. i 

+ (a) (1803) 1 Mac. Sol, Rep. 8, 

~- (gy (1826) 4 Mac. Sel, Rep. 147 ; 7.Ind, Dec O, S, 110, 


(4) (1864) 1 W. R. 48. a (5) (1873) at W. R, 49, 
- (6) (1898) I. L- R. 22 Cale, 506. (7) (1909) I. L. R. 37 Calc. 1, 
- (8) (191g) 17 C: W. N. 78a, (9) (1819) 1 Bor. 394 (436). 
(10) (1816) 1 Bor. 405 (448). ` -¢r1) (1813) 3 Bor. 55 (60) 
(13) (1850) Mad. S. D.A. 74. “UUD (1885) L L. R. 8 Med; ssa 


(14) (1887) L L. Re n Mad. 288. 


i 
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luri v. Gartmilla(t) ; Gudimeilav. Bollouu(2), PuranDaiv. Jai Narain 
(3). These cases generally recognise the doctrine that a Hindufridow, 
daughter, or mother, is entitled- to alienate a small portione of the 
estate in her hands for religious purposes, though the actual result 
reached in individhal decisions may be open to criticism upon 
their special facts. In some of these cases, however, a distinction 


is drawn between acts of which the religious merit Is solely acquired- 


by the female heir and acts of which the religious merit’ accrues to 
‘the deceased or is shared by the female -heir with him. As Pran- 
nath . Saraswati points out, however, in his erudite -lecture on 
“the Hindu Law of Endowments (page 167). this distinction is -not 


supported by the texts in the case of the ‘vidow,. though jte may- 
be valid in the case of the daughter of the mother. According to a- 


text of Vrihaspati quoted in the Dayabhaga, Chapter XI, section 1, 
the husband and wife participate In the effects of good and 
Civil actlons, and this mutual relation is not dissolved by the 
death of either partner. This is emphasized in another passage 
(Dayabhaga Chapter XI, Sec. 1 cls. 43 and 44) where it is expreasly 


stated. that the widow performs acts spiritually beneficial “to her- 


husband from the date of her widowhood, and she is enjoined 
to be assiduous in the performance of religious duties, because, 
according to a text of Vyasa, she thereby conveys her husband, 


though abiding in another world, and. herself to a region of- 


bliss. To the same effect is the Viramitrodaya of Mita Misra, 
Chapter III, part 1, Sec. 3 (Shastri Golap Ch: Sarkar’s translation, 
p. 136), where reference is made to a text of Katyayana which 
recognises the right of the widow to make gifts for spiritual 


purposes and also to mortgage or sell so much as is sufficient for- 


such purposes, even in religious ceremonies that are optional, 


and, a fortiori, in these daily and occasional ceremonies which. 


are enjoined by the Shastras and the omissions whereof entails 


demerit. The Viromitrodaya (p. 141) also maintains that in. 


making gifts for spiritual purposes as well as in making sale or 
mortgage for the purpose of performing what is necessary in- a 
spiritual or temporal point of view, the widow’s right extends to the 


entire estate of her husband ; the author, in fact, reads the injunc-- 


ton asto moderation as restricted to improper temporal uses. This 


view, however, has not been accepted, and it has been ruled. that ~ 


a glit, ofa moderate portion of the property of her husband by the 
widow, with a view to his spiritual benefit, is valid (See Jagannath’s 
(1) (1910) I. L. R. 34 Mad. 288. 
(2) (1912) 23 M, L. J. 223. (3) (1882) I. L. R, 4 All. 482. 


a. “rvw 
Khub Tal 


v. 
Ajodhya 
Mookerjee, F. 
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Digest, translated by Colebrooke, Book I, Ch. 5. Sec. 3, Pl. 195; 
Book Ņ, Ch. 4 Sec. 1, Pl. 2 & 3; Book V. Ch. 8 Pl, 399). The true 
rule thug appears to be that there is a distincton between legal 
necessity for worldly purposes on the one hand, and the promotion 
cf the spiritual welfare of the deceased on the otber’hand, and that, 
within proper limits, the widow may allenate her husband’s pro- 
perty for the performance ofe religious acts which are supposed 
to conduce to his spiritual benefit. 


Tested in the light of these principles, what is the position of” 
the parties here? Sham Lal Misser had, shortly before his 
death, founded a temple. His widow raised Rs. 528 by the grant 
of two perpetual leases with a view to excavate and consecrate a 
tank and to complete the walls of the temple buildings. The 
deeds contain recitals that her husband had enjoined her to carry 
out the works mentioned. These recitals, as pointed out by the 
Judicial Committee in BrêjLalv. Inda Kunwar (1) are not by them- 
selves conclusive evidence of their truth, and the facts alleged 
should be proved alixade. But obviously, afterthe death of both 
Shamlel Misser and Puna Ko.r, independent evidence is not likely 
to be available for the determination of the question, whether or 
not the hugband gave any specific instructions to the widow. 
Assume, then, that the alleged instructions have not been proved; 
still the fact remains that the widow raised money and applied 
the same for completion of the buildings and for the excavation 
and consecration of a tank in connection with the temple. - The 
water of the tank would be needed for purposes of ablution 
and worship; but even apart from this, the excavation and 
consecration of a tank are acts of high religious merit, as 
is authoritatively laid down in a series of texts quoted in the 
Jalashaotsargatattwa of Raghunandan and the Chaturbargachinta- 
moni of Hemadri (Danakhanda, Ch. XIII. Asiatic Society’s Ed. 
p. 1003). Many of these texts, which extol the religious merit of 
the construction, consecration and maintenance of tanks and other 
reservoirs for storage of water, are translated by Prannath Saras- 
wati in his tenth lecture on the Hindu Law of Endowment. We foel 
no doubt what answer a Hindu Court of justice would have given, 
if a question had been raised before it as to the propriety and 
walidity of these acts of the widow from the point of view of Hindu 


‘Law. As Lord Gifford sald in Cossinaush v. Harasundari (2), it is 


(1) (1913) 1. L, R. 36 All, 187 P, C. ; 19 C. L, J. '469. 
(2) (1829) a Morley’s Digest 119 ; Clarke gi, 
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absolutely impossible to define the extent and limit of-the per 
of the widow to dispose of her husband’s property for religious 
purposes, because it must depend upon the circumstances of the 
disposition whenever such disposition shall be made and must 
be consistent with the law regulating such disposition. In the 


case before us, the disposition has beer? made for the performance | 


of a work of recognised religious merit and cannot consequently 
be*treated as other than lawful, valid and proper. 

One other question requires consideration, namely, whether the ali- 
enatlon covers a reasonable portion of the proparty of the husband of 
the lady ; this, as Lord Gifford sald, must be determined with refer- 
ence to the circumstances of the particular disposition. The Courts 
below did not direct their attention to this aspect of the case, possi- 
bly because its true bearing oa the question in issue was not 
realised ; and it seemed at one stage as if a remand might be 
necessary for the investigation of this point on fresh evidence. An 
examination of the record, however, shows that there are materials 
sufficient to enable us to come to a conclusion on the matter, 
Several other sults were instituted, simultaneously with ¿the present 
sult, for the cancellation of other alienations by Puna Koem These 
cases show that Sham Lal Misser left more than ten bighas of 
land and thatthe area now in dispute slightly exceeds two bighas, 
We are of opinion that, in the circumstances of this case, the 
area alienated did not constitute an unreasonably large fraction of 
the entire estate. In the case of Ramohandrav. Gangagobind (1) 
the pundits indicated their opinion that the widow might validly” 
alienate, for religious purposes, three-sixteenths of her husband’s 
property. In Chwraman v. Gopi Sahu (2), the gift which was sus- 
tained was ofa portion of the estate, worth more than one-fourth 
and less than one-third of the total value. In these circumstances, 
we are unable to say that the alienation was unreasonable in 
extent, A 

The result is that this appeal is allowed, the decree of the 
District Judge set aside and the suit dismissed with costs in 
all the Courts. l 


A, TAL Appeal allowed. 


(1) (1826) 4 Mac, Sel. Rep. 147. (2) (1909) 1. L. R, 37 Cale 1. 
10 
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Pore Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustioe 
Noewbouid, ; 


GOPESWAR SAHA , 
: D. : 
JADAB CHANDRA CHANDARAY AND ANOTHER.” 
Hortgage suit—Interest, suspension of—Delay in payment caused by rap) oper 
act or omission of the creditor—Penalty —Damages. 


Where delay in the payment of the principal debt is caused by some 
improper act er omission of the creditor, the general role is that the accrual 
of interest will be regarded as suspended during such period, 


Where the plaintif, an aSsignee of the mortgage bond, desirous of pur- 
chasing the mortgaged property, successfully dissuaded the mortgagor to break 
his written contract with anothei to sell the mortgaged property with a view 
to satisfy the mortgage debt from the sale proceeds - | 


Held, that the accrual of Interest was suspended during that period 


A Cout is competent to grant relief whenever the rate of Interest appears 
to yt to be of a penal character, that is, so unconscionable and extravagant 
that no Court should allow it, 


Khagaram v. Ram Sankar (1); Abdul Majeed V. Khirode (a) and Bouwang 
v. Banga Bekari (3) referred to. ` 
Appeals by the Plaintiff and the D:fendants. 
Sult to enforce mortgage bonds assigned by the original mort- 
gagee to the plaintiff, 


The material facts and arguments appear from the judgment, 

Babus Dwarka Nath Chakrabarti, Provas Chunder Mister and 
Sures Chandra Bose for the Plaintiff Appellant in No. 2971 and 
Respondent in No. 3479. 


Babu Biraj -Mohan Mejumda: (with him Babus Mohini Mohan 
Chakrabarti and Arishna “Kamal Maifra) for the Defendants 
Respondents in No, 2971 and Appellants in No. 3479. 

CAV 

* Appeals from Appellate Decrees Nos 2971 and 3479 of 1913, against the 
decrees of M, C Ghose, Esq., District Judge of Mymensingh, dated the 16th 
June 1913, affirming the decree of Babu Sarat Kisore Bose, Subordinate Judge, 
Mymensingh, dated the 17th February 1913. 

u) (914) 21 C. L. J. 79; L L. R ga Cale. 652. 

(a) (1914) I. L. R, 42 Calc. 690; 19 C. W. N. Bos. 
_ (3) (1915) 22 C. L, J. 311. 
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The judgment of the Court was delivered by 


Mookerjee J.—These appealsare directed against hef de- 
cree ina suit to enforce two mortgage bonds assigned by the 
original mortgagee to the plaintiff. The bonds were executed on 
the 5th July 1898 dnd were assigned to the plaintiff on the 16th 
July 1906. The principal sums secured by the bonds were Rs. 525 
and Rs, 375 respectively, which carried “interest at the rate of r54 
percent. per year with triennial rests. The plaintiff commenced 
this action on the 13th September 1911 for recovery of Rs. 4,979-9 
annas, namely, Rs. goo as principal and Rs. 4,079-9 annas as in- 
terest thereon. He joined as principal defendants the mortgagor 
as also the purchaser of the equity of redemption, in whose favour 
the transfer was completed on the 16th September 1911. The sub- 
stantial question in controversy relates to the amount of interest 
justly recoverable by the plaintil. The defendants contended, 
first, that the rate of interest was penal, and, secondly, that the in- 
lerest was suspended from the rst November, 1908 to the 16th 
September 1911, as during that period the debtor was prevented by 
the improper act of the creditor from repaying the loan, æ he 
would otherwise have done, by the sale of the mortggged proper- 
ties. The Subordinate Judge overruled the first contention but 
gave effect lo the second objection and made the usual mortgage 
decree for a portion of the amount claimed. The plaintiff as also 
the defendants appealed to the District Judge against that decision. 
The District Judge has oonfirmed the decree of the trial 
Judge and has dismissed both the appeals. Against this 
decree of the District Judge, the plaintiff, and the defendants 
have presented separate appeals to this Court. The plain- 
tiff has contended that interest should have been allowed for 
the entire period from the date of the mortgage to the date 
fixed in the decree for redemption. The defendants have argued 
that the contract rate of interest was extravagantly high and uncons- 
cionable, and that interest should consequently have been decreed 
only at a reduced rate. 


As regards the appeal by the plaintiff, there can be no doubt that 
where delay in ths payment of the principal debt is caused by some 
improper act or omission of the creditor, the general rule is that 
the accrual of interest will be regarded as suspended during such 
period. In the case before us, the facts concurrently found by the 
Courts below may be briefly recited. The mortgagor, hard pressed 
by the high rate of interest on the loan, found himself in a helpless 
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Civi. condition, and on the 6th August 1908 entered into a written 
1015. agreament with the second defendant to sell the mortgaged proper- 
ty to him with a view to satisfy the mortgage debt from the sale- 
PN proceeds. The plaintiff, the assignee of the mortgage bonds, was 
Jadab Chandra. himself anxious to purchase the property; s0%he forthwith jinter- 
Mookerjee, F. vened and urged the mortgagor to break his contract with the in- 
me tending purchaser. The mdttgagor was reluctant to resile from his 

i agreement and explained to the plaintiff the obvious danger of the 

course proposed by him, as the contract was complete and enfor- 

ceable. The plaintiff, however, successfully dissuaded the mor- 

gagor from the contemplated sale. The result was a suit by the 

intending purchaser against the mortgagor for specific performance 

“of theicontracte The plainttff did his best to defend the suit in the 

name of the mortgagor but he was ultimately thwarted as the suit 

was decreed. The mortgagor was accordingly obliged to complete 

the sale in favour of the purchaser, which he did on the 16th Sep- 

tember 1911. The plaintiff, thus foiled in his design to seize the 

mortgaged pioperty, sued to enforce the securities he held. The 

question arises, whether, in the circumstance stated, the accrual of 

interest should not, in justice, be deemed to have been suspended 

during the period when, but for the improper intervention of 

the plaintiff, the mortgagor might have completed the sale of 

the mortgage property and repaid the ‘loan from the sale- 

proceeds. The Courta below have concurrently answered this 

question against the plaintiff. The principle that if the 

failure to make payment of the principal debt is due to an 

fmproper-act of the creditor or to such conduct on his, part 

as prevents the debtor from repaying the loan, interest on such 

debt stands suspended during the time the debtor is so prevented, 

6 is -of extensive application. The Courts have taken recourse in 

various reported decisions, both in England and in the United 

States, to this principle to attain the ends of justice. No useful 

purpose would be served by an analysis of the varying circums- 

tances of the different cages, but reference may be made to the deci- 

sions in Edwards v. Warden (1); Merry v. Rybes (a); Marlborough 

v. Strong (3); Cameron v. Smith (4); Bawer v. Daleel (5); Andirton 

v. Arrowsmith (6); Laing v. Stone (7); London Ry. Co. v. South 


(1) (1876) 1 App. Cas. 281, (2) (1757) 1 Eden 1. 

(3) (1783) 4 Brown P. C. 539. (4) (1819) a B. & Ald. 305. 

(5) (1829) Moo. and Mal. 228, (6) (1839) 2 Per. and Dav. 408 
(7) (1849) 2 Man. & Ry 561 ; Moo, and Mal. 229. 


ew 
Gopeswa? 
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Eastern Ry. Co. (1); Webster v. Brilish Empire M.A. Co. (2)g Hayes 
v. Blmsby (3); Stevenson v. Davis (4); Bowman v. Wipor (5); 
Pinkard v. Ingensoll (6); Union Insurance Co. v. Chicag? Ry. Co. 
(7); Southern W. L. Co. v. Haas (8) ; Watson v. McManus (9); Mor- 
Jordy. Ambrose Mo); Hart v, Brand (11); Sufolk Bank v. Worcester 
Bank (12); Stevens v. Bartngur (3); J Reid v, Reusseluer (14) ; Plotner 
v. Warehouse (15), It is obviously “just that if a creditor, by his 
own act, puts it out of the power of the debtor to make payment, 
“no interest should be recoverable for the period during which 
the debtor was thus prevented from paying the creditor; the 
wrong was with him and he cannot charge the effect to the other. 
This doctrine is based on the plainest grounds of justice, equity, 
and good conscience, and has béen rightly applied by the 
Courts below for the protection of the defendants. 

As regards the appeal by the defendants, the decision of this 
Court in Khageram Das v. Ram Sankar Das (16); Abdul Majeed v. 
Khirode Chandra Pal (17) and Bouwang v. Banga Behar? Sen (18) 
shows that a Court is competent to grant relief whenever the rate 
of interest appears to the Court to be of a penal character? that is, 
unconscionabl3 and extravagant that no Court should allow it, 
We are not prepared to hold that the present case falls within that rule. 
The amount claimed as interest, if distributed over the entire pericd, 
works out at the rate of 35 per cent. per annum simple interest, 
while the amount actually decreed by the Courts below works out 
at the rate of 22 per cent, per annum simple interest We cannot 
say that this rate is so excessive as to justify our interference. 

The result is that both the appeals are dismissed and the decree 


of the District Judge is affirmed. . 
ATN Appeals disinissed, 
(1) (1892) 1 Ch. 120. (a) (1880, 15 Ch. D, 169. 


(3) (1893) 23 Can. Sup, Ct 623. (4) (1893) 23 Can. Sup, Ct. Gag. 

(5) (1881) 2 Mac. Crary (U.S.) 394; 12 Fed. Rep. 86a. 

(6) (1847) 12 Alabama, 441. (7) (1893) 146 Ill. 320; 34 N E. 948. 
(8) (1888) 76 Iowa 432; 41 N. W. 63. (9) (1909) aag Pa. 583 ; 72 Atl, 1066. 
(10) (1830) 3 J. J. Marshall (K. Y.) 688 (11) (1818) 1 A. K. Marshal! 159; 

10 Am, Dec. 715. 
(12) (1827) 5 Pickering (Mass.) 106. (13) (1835) 13 WendelleN. Y, 639. 
(14) (1824) 3 Cowan N. Y. 393, 5 (15) (1909) 122 S. W. 443. 
Cowan 587. 

(16) (1914) 21 C. L. J. 79; 1. L R. 42 Calc, 652. 

(17) (1914) I. L. R, 43 Cale. 650; 19 C. W N. 809. 

(18) (1915) 22 C. LAW. gin. 
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a Lawrence Jenkins, CLE, Chief Fustice, Mr. Justice 
N. R. Chalterjea and Mr. Futice Mullich. ` 


ABDUL RAHMAN CHOWDHURI 
v. 
AHMADAR RAHMAN AND oTHERS.* 
Incumbrance— Bengal Tenancy Ach{VIl of 1885), sec 161, —Interest of an 
"unregistered purchaser of a portion of a putns tenure—Transfer of a 
portion of a putni taluk not binding upon semindar—Putni Ragula- 

tion (VIII of 1819), Sect, 5, 6 

Per Fenkins C F. and N. R Chatterjea F. (Mullick F. contra). An interest 
of an unregistered purchaser of a portion of a putni tenure is not an incum- 
brance within the meaning of section 161 of the Bengal Tenancy Act 
and a purchaser ata sale hold io sexecution of a rent decree against the 
recorded putnidar is not required to annul such an intercst under the provi- 
sions of section 167. 

Chundra Sakai v Kalli Prosanue (1) distinguished and doubted. 

Por N. R. Chatter jsa J. Under the Putni Regulation, transfers of fractional 
portion of a pdim taluk are not binding upon the ,xemindar although the 
transferee acquires a valld title to the portion purchased. 

Watson v. Collector of Rajshakye (a) referred to. 

Appeal by the Plaintiff. 

Suit for kas possession of the lands of a certain pusi taluk. 


The plaintiff was the auction-purchaser of a puni taluk in 
execution of a decree for its own arrears of rent. After purchase 
the plaintiff got possession-through the Court. The defendants 
were the purchasers of a share in a p/i taluk from the regis- 
tered tenant The plaintiff subsequenlly on attempting to obmin 
possession, found that the defendants claimed to have incumbrances 
and they kept him ° out of possession. He then seived 
notices under section 167 of the Bengal Tenancy Act, but failing 
to recover kkas possession he sued. It was found that: the 
procedure for annulment of incumbrance had not been taken 
within the statutory period of one year from the date of the sale or 
from the date on which the plaintiff had notice of the incumbrance. 
The Courts below dismissed the suit on the ground that the pur- 
chase made by the defendants of the portions of the pans were 

* Appeal from Appellate Decree No. 2462 of 1910, against the decree 
ot W, S. Coutts Esq., District Judge of Chittagong, dated tho 29th Apri, 
1910, af ming that ot Babu Akhoy Kumar Chuckerbutty, Additional Munsiff 
of Fatikchai, dated the 37th May, 1909. 


(1) (1895) I. L, R, 23 Cale. 254. 
(2) (1869) 12 W. R.P. C. 43; 139M L A. 160, 3 B. L, R. P.C, 48 
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“ incumbranoes” within the meaning of section 161 of thaf Bengal 
Tenancy Act, and they were not annullod. The plaintiff afpealed. 

` The appeal came on for hearing before Mr. Justice N. R. Chatter- 
jea and Mr, fugtice Mullick on 24th February 1915, who differed in 
their opinion on the question whether the interest of an unregis- 
tered purchaser of a portion of a pwáii tenure was an “incumbrance” 
within the meaning of section 161 of the Bengal Tenancy Act, 
the former answering in the negative and the latter in the affirmative. 
On acoount of this dilference of opinion the matler was referred 
on the arst July under section 98 of the Code of Civil Procedure 
to the learned Chief Justice, who himself heard the point of law 
and decreed the appeal agreeing with N. R Chatterjea J. 


Babu Probo/h Kumar Dasa’for the Appellant. 


Babtus Dhtrendsa Lal Kas/gir and Biraj Mohan Mojumdar 
for the Respondents. 


OA Ti 

N. R. Chattorjen J.—The plaintiff appellant purchased a putni 
taluk at a sale held in esecutlon of a decree for‘arrears of rent and 
sued to recover possession of the lands in suit which were included 
in the taluk from the defendants who were in possession thereof 
by purchase from the former putnidar, The Courts helow dis- 
missed the suit on the ground thatthe purchases made by the 
defendants of portions of the putni were “ irfttumbrances ” within the 
meaning of section 161, Bengal Tenancy Act, which had not been 
annulled according to the provisions of section 167 of that "Act. 
The plaintiff has appealed to this Court. 


Before dealing with the above question, I will notice a pomi 
raised on behalf of the respondents, ris, that the landlord wns 
bound to recognise the transfers of portions of a permanent tenure, 
and the transferees not having been made parties to the rent suit, 
the sale held in execution of the decree for reni passed only the 
interest of the person who was a pariy to the decree, But the 
tenure in the present case is a puni tenure, and under the pu ini 
Regulation transfers of fraotional portions of a pw/n/ taluk are not 
binding upon the zamindar although the transferee acquires a valid 
title to the portion purchased. This is clear from sections 5 and 6 
of the Regulation, and if any authority were needed, I may refer 
to the decision of the Judicial Committee in Wasson v. Colleosor of 
Rajshahye (1), Tbe cases relied upon on behalf of the respondent 

- (1) (1869) 12 W.R. P.C, 453. 
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do not\support his contention, In Sourenira Mohan Tagore v 
Surnomðyi (1) it was held that although the transferee of a fractional 
share of a pulni cannot enforce registration of his name on 
payment of the necessary fee and tender of the wquisite security, 
yet the transfer ia not altogether void, and he Is liable for rent 
severally and jointly with the registered tenant, if the landlord chooses 
td recognise him as one of the joint holders of the punt, and he is 
algo liable for the entire rent of the pini estate. The other 
case Aosud Alt Pramanik v. Bisseshurt (2) also is to the same 
effect. These cases are no authorities for the proposition that 
the transfer of a share in pusmi without the express consent of 
the zemindar is binding upon him. They only lay down that the 
transferee is liable jointly with the registered putnidar sf she 
landlord chooses to recognise him as one of the joint holders of the 
pusini. Inthe present case, the zemindar did not recognise the 
transferees and he was not bound todo so. This contention must 
therefore be overruled. 


Theezemindar sued the registered putnidar for rent, and in-ex- 
ecution of the dgcree for rent brought the tenure to sale, and the 
plaintiff purchased it with power to annul all incumbrances. The 
defendants were unregistered transferees of the puy/wt, and the 
question is whether their interests were incumbrances within the 
meaning of Section 161 of the Bengal Tenancy Act. 


Now the defendants being transferees of portions of the purni, 
their position was that of co-sharers of the former putnidar, though 
not recognised by the landlord. The sale held in execution of 
the decree for arrears of fent against the recorded putnidar passed 
the tenure itself, and not merely the right, ttle and Interest of 
the recorded putnidar. The recorded -putnidar represented the 
ownership of the pini, and so far as the pufai interest itself 
was concerned, the sale passed the interest of the transferees 
of the portions of the pufaias much as it did that of the recorded 
patnidar. 


Section 161 of the Bengal Tenancy Act lays down that for the 
purposes of Chapter XIV of that Act, the term incumbrance used 
with reference toa tenancy, means “any lien, sub-tenancy, ease- 
ment or other right or interest created by the tenant on his 
tenure or holding, or in limitation of his own interest therein, and 
not being protected interest as defined in the last foregoing section 


(1) (1898) 1. L. R. 26 Cale, 103. (2) (1905) 8C. L. J. 554. 
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(section 160)” Now the right or interest created by the salg of a 
portion of the tenure itself is not a rigħt or interest c by 
the tenant on the tenure, nor, do I think isita right or #interest 
“ in limitation of his own interest therein.” The words “ his own 
interest therein” ifthe case of a tenure mean the interest of a 
tenure-holder ; and the right or interest created must be in limita- 
tion of the tenure-holder’s interest itself. By the sale of a portion 
of the tenure, the interest of the tenant in the tenure itself to the 
extent of the portion sold is transferred, and not an interest 
created in limitation of his own interest in the tenure. It is said 
that when a tenant transfers a part of his tenure, he does so in 
limitation of his Interest, meaning thereby his entire interest, in it, 
But the words in limitation of his own interest therein would seem to 
indicate that it is not limitation in respect of the quantity or extent of 
interest which is contemplated and which could have been sufficiently 
expressed by saying “his interest therein”, but has reference to 
limitation in respect of the particular interest held by the tenant. 

The purchaser of a portion of the tenure professes to purchase 
and does purchase the ownership of the tenure itself to the ‘extent 
of the portion purchased, and becomes a co-sharer of the original 
tenant. He is as much bound by the decree for rent ag his yendor. 
He can maintain a suit for his share of the surplus proceeds of the 
sale held in execution of a decree for rent. against the recorded 
tenant, [See Masangini v. Sreenath (1)]. It is true a mortgagee can 
also do so, but a mortgagee can do so only as an incumbrancer and 
to the extent of his lien, whereas the purchaser of a portion of the 
tenure has right as a tenure-holder to the surplus sale proceeds 
representing the portion purchased by him, “because the sale is of 
the tenure including the portion purchased by him. 

I think therefore that the words “ in limitation of his own in- 


terest therein ” do not refer to a sale of the tenure-holder’s interest. 


As pointed out in Tamisuddin v. Khoda Nawas (a) the right creat- 
ed by a sale of a portion of the tenuro itself, is to that extent not in 
‘ limitation’, but in ‘ execution of the rights of the tenure-holder ”, 
If the sale of a portion of a tenure is an incumbrance, the sale of 
the whole tenure would also be an incumbrance, and the purchaser 
at a sale for arrears of rent would get nothing unless he takes steps 
within a year from the date of the sale to annul the interest of the 
private purchaser under section 167, Bengal Tenancy Act. I do 
not think such a result was contemplated by the section. 


(1) (1903) 7 C. W. N. 55a. (2) (1909) 14 C W. N. 229. 
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I pay in this connection refer to certain observations of 
Mook@jee J. in Bhawani Koer v. Mathura Prasad (1), where one 
of the questions to be considered was, whether the interest- of a 
person who has acquired by purchase the rights of the owner 
constitutes an ‘incumbrance ’ within the meaning of section 54 of 
Act XI of 1859, The learned Judge observed “ It was not disputed 
and in my opinion it would ‘hot be reasonably disputed, that if 


.& person acquires the interest of the original owner of the estate 


before the default is made, his interest cannot be said to be an 
incumbrance and passes by the sale to the purchaser because 
what is sold is in essence his share in the estate” and again a 
purchaser of the interest of the proprietor after default and before 
the revenue sale is quite as mùch bound bythe revenuo sale as the 
proprietor himself, because in substance he occupies the position of 
the proprietor.” .The observations were no doubt made in connec- 
tion with the provisions of section 54 of the Revenne Sele Law 
which does not contain a definition of the word ‘incumbrance’ 
and I have referred to them only to show that the purchaser of 
the Irfterest of the proprietor stands in the same position as the ` 
proprietor himself in relation to the sale. 


We wert referred to several cases, byt none.of them holds that 
a purchase of the tenure-holder’s Interest is an incumbrance within 
the meaning of section 161 of the Bengal Tenancy Act. In the 
case of Chuadra Sakaiyv. Kalli Prosanno Ohuckerbutty (2), it was 
held by Norris and Gordon JJ. that an exchange of land is an 
Incumbrance within the meaning of section 161 of the Bengal 
Tenancy Act. Gordon J. in delivering the judgment of the Court 
observed, “It seems to tts that the exchange by which this land was 
acquired by the defendants was in limitation if not in fact, in de- 
struction of the original tenant’s right in holding.” 

The case of an exchange may perhaps be distingnished from 
that of a sale, although the two stand cn the same footing generally, 
so far as the rights of the pardies are concerned. A person 
who takes the land of a tenure by exchange does not 
take it as a part of the tenure nor as a tenant, The tenant 
does not create an interest in the tenure itself as in the case 
of a sale, and in that view it may possibly be sald that he creat- 
es an Interest in “limitation ” of his own interest in the tenure. 


-But if there is no distinction between an ‘ exchage ’ and a ‘ sale’ 
so far as the present question is concerned, the view that an “ ex- 


(1) (1907) 7 ©. L J. 1 (20-21 ) (a) (1895) I. L. R. ag Cale, 254 
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change ” is in “limitation ” of the tenant’s interest is ono to 
that taken in Tamisuddin v. Khoda Nawas (1), and ifan exthange 
is in “ destruction” of the tenant’s right it cannot be an “ incum- 
brance ” within the meaning of section 161 of the Bengal Tenancy 
Act. I have doubts about the correctne3s of the decision in the 
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case of Chuadra Sakui (2) referred to fbove and in any case I think, N. R. Chattarjea, F. 


it ought not to be extended further. In Jogeskwar Masumdar v. 

Abed Mahomed (3) there ig an observation that a “lease just as 
much as a sale, gift or mortgage must come within the word ‘ incum- 
brance.” In that case the learned Judges had only to deal with the 
question whether a ‘lease’ is an ‘incumbrance’ within the meaning 
of section 11, clause 3 of the Pwni “Regulation. It is true that 
ander that Regulation, gales and gifts as well as mortgages and 
leases are treated as ‘incumbrances’. But the word ‘ incumbrance’ 
appears to have been used in that- Regulation in a different sense, as 
it includes a sale of the entire Pw/ni itself. Besides the purchaser, 
under section 15 of that Regulation, is entitled to applying to 
the ofvil Court to obtain possession against the assignees of the 
defaulting putnidar at the time of dellvery of possessign, 


The mode af enforcement of rights of the purchaser “ofa pune 
taluk as against assignees of the defaulting putnidar under the 
Putni Regulation is different from that of a purheaser under the 
Bengal Tenancy Act, and the question we have to consider in the 
present cise is, whether the interest of the purchaser of a portion 
of a tenure is an incumbrance within the meaning of section 161 
of the Bengal Tenancy Act, which if not set aside under section 
167 of the Act stands good against the purchaser. 


The other cases referred to in the argument ue 7amisuddis 
Khanv. Khoda Nawas Khan (1) and Askar Ali v, Gopi Mohon Roy 
(4). Both the cases dealt with the meaning of the word ‘incum: 
brance’ in section 86 of the Bengal ‘Tenancy Act. In the first, it 
was held that the sale of a portion of a non-transferable ocoupancy 
holding is not an incumbrance within the meaning of section 86, 
sub-sections 6 and 7 of the Bengal Tenancy Act, and the case of 
Foyeshwar Mazumdar v. Abed Mahomed (3), was distinguished. 
In the second, which was decided by Mookerjee J. and one of the 
members of the present Bonch, it was held that the surrender by 


(1) (1909) 14 C, W, N. 239, (a) (1895) 1. L R, 9g Cale, 954: 
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the tof his holding to his landlord in that case after. he hed 
transfetred portion of his holding was ‘conclusive,’ and that so long 
as the tenancy of the original tenant subsisted, and landlord 
‘was not entitled to eject the transferee. Another question was 
raised in the case, wiz.;whether the purehaser of a portion ofa 


. holding is not protected under sub-section 6 of section 86 of the 


Bengal Tenancy Act, but in the view that was taken of. the rights 
‘of the parties with reference to the first question, the Court held 
that it was not necessary to decide whether the case of Tamisuddin 
Khan v. Khoda Nawas (1) upon which reliance was placed on behalf 
of the respondent furnished a correct exposition of the law. The 
Court, however, observed th&t at least four points required consi- 
deration with reference to the decision In Temisuddin Khan v. 
Khoda Nawus (1). The lasttwo points referred to by the Court 
have no bearing upon the construction of section 161 of the 
Bengal Tenancy Act. With regard to the first two points, which 
was observed in the first place, the learned Judge adopted for the 
purpdses of the interpretation of sectlon 86 which finds a 
place in Chapter IX of the Bengal Tenancy Act, the definition of 
the term ‘dncumbrance’ given for the purposes of Chapter XIV 
alone. In the second place, the decision of this Oourt in the 
caso of Chundra Sakai v. Kalli Prosanno Chuckerbutip (2) 
shows that an exchange is an incumbrance within the meaning of 
section 161 of the Bengal Tenancy Actand in relation to the question 
yaized before us, there does not appear to be any real distinction 
between an exchange and sale. Now, the Court in that case 
expressly said that it was necessary to determine whether the case of 
Tamisuddin Khan v. Khoda Nawas Khan (1) was correctly decided, 
and reserved its opinion upon the question involved in the said case. 


But the observation on the first point in the case, if anything, 


that in the view of the Court the term ‘incumbrance’ as used in sec- 
tion 161 is not the same as in section 86, and the observation 
on the second point, vis., that “ there docs not appear to be any 
real distinction between an exchange and sale” was made in rela- 
tion fo the question before the Court, ie. in connection with 
section 86 of the Bengal Tenancy Ac The Court in that case 
had nothing to do with the construction of the terms , ‘ incum- 
brance’ in section 161 of the Bengal Tenancy Act, and these 
cases under section 86 therefore do not apply to the present 
case. 


(1) (1909) 14 C. W. N 229. (a) (1895) 1. L, R. 23 Cale, asa, 
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It is pointed out that adverse possession for the stglutory 
period has been held to be an ‘incumbrance,’ In the of 
adverse possession however although the tenant by allowing the 
adverse possessor ġo acquire a right may be said to create an 
_ Interest in limitation of his interest in the tenure, no right is created 
in favour of such a person asa éenangas in the case of a sale, 
and the latter does not hold the portion in respect of which hé 
‘acquires a statutory title, as a tenant or as part of the tenure. “The 
purchaser of a portion of the tenure on the other hand acquires 
aright to a portion of the tenure itself, and holds such portion 
as a tenant arid as a part of the tenure, and his position therefore 
differs materially from that of a person who has acquired a statu- 
tory title agalnst the tenant. 


lam of opinion that the interest of an unregistered purchaser 
of a portion of a pw/at tenure isnot an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act, and that 
the purchaser ata sale held in execution of arent decree against 
the recorded putnidar is not required to annul such an jnterest 
under the provisions of section 167 of the Bengal Tenancy Act, 


In my opinion therefore the decrees of the lewer Courts 
should be set aside and the suit decreed. 


_- Mullick J.—The defendant is the purchaser of a share in 
a puini taluk from the registered tenant and' the question is whe- 
ther his interest is an incumbrance on the tenure within the 
meaning of section 161, Bengal Tenancy Act If the interést 
is not an incumbrance then the auction-purchaser who is the 
gemindar is entitled to take possession without annulling the 
defendant’s interest. Inthe present case admitledly the proce- 
dure for annulment of incumbrances has not been taken within 
the statutory period of one year from the date of the sale er from 
the date on which the purchaser had notice of the incumbrance 
and the decree-bolder’s suit for Aas possession must fall : unless 
he can show that the interest in quesionis not an incumbrance. 


Now an incumbrance as defined in section 161 being a 
lien, sub-tenancy, easement or other right or, interest created by 
the tenant on his tenue or holding or in limitation of his own 
interest therein and not being a protected interest as defined in 
the last foregoing section it seems to me Clear thatthe interest 
of a purchaser of a share of a tenure from one of the registered 
tenants must fall within this definition, and if the meaning of 


THE CALCUTTA LAW JOURNAL. (VoL. Xx. 


the satute is plain, it is not our province to speculate as to 
the intentions of its framers. A tenant by selling a portion of 
his tenure creates a right or interest on his tenure as well 
as an interest in limitation of his own interest inthe tenure. The 
extinction of his interest in that portion of the tenure which is trans- 
ferred does not affect tho matter. The sole question is whether the 
Uefinition applies. This would appear to have been the view taken 
by this Court in Chundra Sakai v. Kalli Prosanno (1). In tha? 
case the plaintiff was the auction-purchaser of a raiyati holding at 
arent sale brought about by the putnidar and sued to eject the 
defendants from three plots of land in the holding which the defen- 
dants claimed to have obtained from the recorded tenant in ex- 
change for some other lands outside the holding. It was held that 
the interest of the defendants was an incumbrance within the mean- 
ing of section 161. The learned Judge observed in that case that 
the defendants had an incumbrance upon the holding and the ex- 
change by which the land was acquired by the defendants was In 
limitation, if not, In destruction of the original tenant’s right in the 
holding. ? 
Although other statutes do not always furnish a safe guide yet 
in the present case it would be useful to examine the previous law 
upon the subject of annulment of incumbrances in respect of ten- 
ancies. The first statute which gave the auction-purchaser of a 
tenure sold for arrears of rent the power to avoid Incumbrances was 
Regulation VIII of 1819. The term incumbrance is not defined in 
thåt Reg dation, but it is clear from the text that it covers transfers 
by sale, mortgage or gift, A complete extinction of the tenant's 
interest is therefore under the Regulation not inconsistent with the 
creation of an incumbrance. But Regulation VIII of 1819 only 
applied to a limited class of saleable tenures, and although section 
105, Act X of 1859 rendered all other saleable tenures also liable to 
sale for arrears of rent there was no procedure for bringing the 
latter to sale free of incumbrances. This difficulty was removed by 
Act VIM (B.C.) of 1865. In that act also there is no definition of 
the term incumbrance but the reported cases show that a sale by 
the registered tenant of a portion of his tenancy has the effect of 
creating an incumbrance, the transferee being regarded as the holder 
of rent-free tenure: Skib Dass Banerjeo v. Bamun Doss Hookerjce (37, 


(1) (1895) I. L. R, 23 Cale. 254. (2) (1871) 15 W, R. 36a 
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following Sreenath Chuckerbusiy v. Sreemunto Lushkar J (1). 
Finally Act VIL of 1885 while leaving Regulation VIII 04 1819 
untouched, repealed Act X, 1859 and provided a procedure for 
bringing all saleable tenures to sale for arrears of rent. It repro- 
duced in effect the frovisions of Act VIII (B. C.) of 1865 in regard 
to incumbrances and added a definition of the term incumbrance. 


Therefore upon the analogy of the rulings under Act vor 
(B. C.) of 1865 and in the absence of anything in the present Acte 
which compels us to adopt a contrary interpretation F think it 
would be reasonable to hold that a purchaser from a registered ton- 
ant is in the position of a rent-free sub-tenant and is still an incum- 
brancer within the meaning of section 61 of the present Act. 


In Fogeskwar Masunular v. Abed Mahomed Sirkar (2) the point 
for consideration before the Court was whether a tenancy granted 
by a patnidar was an Incumbrance within the meaning of the Puni 
Regulation, but in giving judgmeat Rampini J. observed that a lease 
just as much as a sale, gift or mortgage must come within the 
meaning of the word ‘incumbrance ’. It is true the correctness of 
that decision was doubted by Caspersz and Doss JJ. im Zamisuddin 
Khan v. Khoda Nawas (3) where they held that the sale of a portion 
of a non-transferable holding was not an iocumbrance within the 
meaning of section 86, Bengal Tenaney Act. But with regard to 
this case itis tobe observed In the first place that sections 85 
and 86 of the Bengal Tenancy Act, (Act VII of 1885) contain 
no definition of the term incumbrance and In the second place 
that the Court was to some extent at least influenced by the 
consideration that the transfer having taken place without the 
consent of the superior landlord the transferor had not created 
any valid incumbrance. 


On the other hand in so far as the decision was authority for 
the proposition that a sale of a portion of a non-transferable 
occupancy holding was not an incumbrance it was expressly 
dissented from in Askar Alt v. Gopi Mohon (4) by a Division Bench 
of this Court of which I was a member. In that case we relied 
inter alia on Chundra Sakai v. Kalli Prosanno (5) were of opinion 
that if an exchange created an incumbrance within the meaning 
of section 161, B.T. A. there was no reason, why a similar 


(1) (1868) 19 W. R. 467. (a) (189) 3 C. W. N. 13. 
(3) (1909) 14 C. W. N. a29. (4) (1913) 18 C, L J. 257. 
(5) (1895) 1. L. R, 23 Calc. a54. 
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resul{ should not follow from a sale, and. applying this line of 
reado to, section 86 also we held that an interest in a portion 
of a non-transferable occupancy holding acquired by purchase 
was an Incumbrance. 


e 

My learned brother has in the present case based his deci- 
sion to some extent upon certain decisions relating to the Revenue 
“Sales Act (Act XI of 1859). For the purposes of section 54 of that 
ct it has been held that the interest of a purchaser from thé 
defaulting proprietor before default is not an incumbrance, Bha- 
wani Koer v. Mathura Prasad (1) and Annoda Prosad Ghose v. Rajen 
dra Kumar Ghose (2). It has also been held that a person 
acquiring by adverse possesston the interest of the defaulter before 
default ig not an inoumbrancer. These decisions, however, were 
founded upon a consideration of the policy of the Revenue Sales 
Act and it was felt that in the absence of any definition of the term 
incumbrance it would not be right to apply the term to the Interest 
of a purchaser from the defaulter, for in that case the auction- 
purchaser would get nothing at all, a state of affairs which would 
completely defeat the object of the framers which was the secu- 
rity of the “revenue. No such considerations of policy arise 
in reference to sales held under Act VIII of 1865 and still less 
to those under Act VIII of 1885 which gives by definition a 
specific meaning to the term. Indeed on general principles I 
cannot see how an interest acquired by purchase can be distin- 
gulehed from one acquired by exchange or adverse possession. 
° It appears to be settled that the purposes whether of Pus Regu- 
lation or Act VIII of 1865 or of the Assam Land Revenue Regula- 
tion a person who acquired by adverse possession some part of 
the right of the registered tenant is an incumbrancer. I see no 
reason for doubting that he would also be an incumbrancer within 
the meaning of section 161 of Act VIII of 1885 notwithstanding 
the fact that the acquisition of his interest means the complete 
destruction of the tenant’s interest {n the portion so acquired. 

On principle, therefore, the complete extinction of the tenant’s 
interest in a partof the tenancy does not seem to be inconsistent 


with the terms of section 161. p NGA 


But in the case before us there is a further ground for holding 
the interest of the transferee to bean incumbrance. That ground 
is that the ‘purchaser having acquired a fractional share and not 


aeng Gb - (2) 901) I. L. R. 29 Cale, 223. 
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being entitled to claim registration under the Putni Regulafon the 
extinction of the purchaser's interest gua the landlord is ngt com- 
plete. There has therefore been no complete extinction of the 
tenant’s interest. » 

The result ıs that I summarize ms grounds upon which I base 
my judgment as follows :— s 
a (1) The definition in section 161, B. T. A., covers me sale of 
a portion. 

(a) The reported decisions seem to support the view I have 
taken with the exception of the cases under Act XI of 1859 which 
do not apply and Zamisuddin v. Khodg Nawas (1) which has been 
dissented from. 

(3) No question of policy stands in the way. 

1 would therefore dismiss the appeal with costs. 

[As we differ in opinion on a point of law, vis., whether the inter- 
est of an unregistered purchaser ofa portion of a puni tenure is 
an ‘incumbrance ’ within the meaning of section 161 of the Bengal 

Tenancy Act, the case is laid before the Chief Justiee, so that the 
point may be referred to one or more Judges under seetion 98 of 
the Civil Procedure Code.] 

On account of this difference of opinion, the point of law was 
argued before Jenkins C. J. under section 98 of the Code of Civil 
Procedure. 

Babus Probodh Kumar Das and Khitis Chandra Chakrabarti fèr 
the Appellant. f 

Babus Dhirendra Lal Kasigir and Biraj Mohan Mojumdar for the 
Respondents. 


CG Ae yY 


Jenkins O. J.—The point of law referred under section 
98 of the Code of Civil Procedure is whether tho interest of an 
unregistered purchaser of a portion of a pulni tenure is an “ incum- 
brance ” within the meaning of section 161 of the Bengal Tenancy 
Act. In Its practical aspect the question is whether a purchaser of 
a tenure under R rent decree must annul the interest of an unregis- 
tered purchaser in order to geta clean title, and whether on his 
failure so to do the title of the unregistered purchaser prevails 
against him. Itis not suggested that it was a defect In the rent 
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decreeQthat the unregistered and unknown purchaser was nota 
party tothe sult; the registered tenant represented the ownership 
of the whole tenure and as the sale was not of the defendant's interest 
but of the whole tenure, that tenure passed to the purchaser on the 
sale in execution of the rent decree. The only “imitation on the 
purchaser’s acquisition was that he took subject to the interests (if 
any) defined in Chapter XIV of the Bengal Tenancy Act as “ pro- 
tected interests,” but with power to annul the interests defined, 
in that Chapter as “incumbrances.” There were no protected 
interests but itis contended that the interest of the unregistered 
purchaser is an “ incumbrance”, and that as the necessary steps to 
annul ft were not taken it still subsists. In support of this view 
reliance is placed on the meaning ascribed to the terms “ inoum- 
brance ” by section 161. 


The section mins as follows :— 


“For the purposes of this Chapter—{a) the term “ incum- 
brance ”, used with reference to a tenancy, means any lien, sub- 
tenancy, easement or other right or interest created. by the tenant 
on his tenure or holding or in limitation of his own interest 
therein, and not being a protected interest as defined in the 
last foregoing section ”’, 


The language used, it is maintained, extends the meaning of the 
term incumbrance beyond its ordinary signification so as to inelade 
any disposition of the tenancy, even an absolute assignment on sale 
of the entirety, and itis conceded that all that can be urged in 
favour of an assignment of a part must equally extend to an 
assignment of the whole, the two stand or fall together. 


It is difficult to understand why the inferior interests of a 
llen, sub-tenancy and easement alone should have been mentioned, 
if the intention was that the superior interest involved in an assign- 
ment was to be included in the general words. lt runs counter 
to the first principles of construction. Anincumbrance would not 
ordinarily mean or Include an absolute assignment nor would it be 
a right or interest created on the tenure. Can it be sald to be in 
limitation of the tenant’s Interest? I think not; these words 
appear to me to refer not to the area but to the quality of the 
tenant’s interest. This view preserves the essential characteristics 
of a lien, sud-/enanoy or easemeni, for the idea inherent in these 
leading words is that of a graft on a subject matter which is not 
destroyed but still continues, though in a modified form, The 
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more general words that follow are at least as susceptible of a 
meaning which would give effect to that idea as the wider Wut less 
appropriate one for which the respondents contend. 


It is urged hogvever that there are decisions which compe! me 
to hold an absolute sale is an incumbrance and special stress is 
laid on the case of Chundra Sakai v.° Kalli Prosanno Chuokerbul/y 
(1), where it was held that an exchange of land is an incumbrance 
within the meaning of section 161 of the Bengal Tenancy Act. 4 


The Court there was dealing with an exchange followed bya 
long posseasion, and the subject matter was a holding not a tenure. 
The ratio decidendi ls to be found in these words: “The exchange 
by which this land was acquired by thé defendant was in limitation, 
if not in fact, in destruction of the original tenant’s right in the 
holding”. A distinction was thus recognised between limitation 
and destruction and presumably it was considered an exchange 
was a limitation, for section 161 does not extend to that which Is in 
destruction of the tenant’s right. Whether this be a true view of 
the effect of an exchange may have to be reconsidered in the future, 
it does not arise now. I am concerned only with anabsalute sale 
and that in my opinion is not in limitation but In destruction of 
the interest to which it relates. On the question referred cherefore 
I hold that the interest of an unregistered purchaser of a portion 
of a padni tenure is not an incumbrance within the meaning of 
section 161 of the Bengal Tenancy Act. 

Therefore according to the opinion of the majority of the 
Judges who have heard the appeal the decree of the lower 
appellate Court Is reversed and a decree for possession passed in 
the plaintiff's favour. The case must go back to the Court of 
first instance for a decree as to mesne profits in accordance with 
order 20, rule 12, The respondent will pay the appellant’s costs 
of this appeal and reference. l 


A. T. M. Appeal allowed: case remanded, 
(1) (1895) I. L. R, 23 Calc. 254, 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. F ustice 
` Newbould. 


SWARNAMAYI DEBI 


é 


v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Succession duty—Court-Fees Act (VIII of 1870), sec. z9 C— Full foo chargeable 
> under this Act?— “Under this Act ° —" Under the same Act "——Full fee paid 
—Estate not fully administered— Grant durante minore aetate—Second 
application for probate —Rate of fee, change of, in the interim—Duty, 
difference of, if to be paid—Appeal, if lies— Probate and Administration 
Act (V of 2881), sec. 86. 

Where the full fee chargeable under the Court-Fees Act on a probate 
at the time itis granted, has beef paid, no further feo shall be chargeable 
when a second grantis made in respect of that property as comprised in 


that estate, though in the interim the legislature raised the rate of succes- 
sion duty 


In the Goods of Chalmers (1) and In ths Geods of Gosper (2) explained. 


“ The full fee chargeable under this Act,” as stated in section 19C of the 
Court-Fees Act, ıs to be determined by reference to the point of time when 
the graht of probate is made. 

The oxpressfons “ under this Act ‘ and “under the same Act ” ın section 
19C of the Gourt-Fees Act, refer to the Court-Fees Act of 1870 and not the 
subsequent Act amending the Court-Fees Act. 


An order calling upon the applicant for probate to pay the differences 
between the duties calculated at 2 per cent and 3 per cent respectively, 
being in effect a refusal of the application, 15 appealable under section 86 of 
the Probate and Administration Act. 

Appeal and application for revision by the Petitioner. 

Application for probate. 


A grant was made duranve minore atiati and full probate duty 
at the rate of 3 per cent was paid by the execntrix. The executrix 
died in 1914, but as the residuary legatee had not attained his 
majority, the second executrix named in the will applied for 
probate on the gth Meptember, 1914. The question arose was 
whether the second executrix was lisble to pay the difference of 
duties calculated at 2 per cent and 3 per cent respectively. The 
lower Court answered it in the affirmative, 


* Appeal from Order No. 110 of 1915, with Rule No. 438 of 1915, against 
an order of J. D. Cargill, Esq., District Judge of Mymensingh, dated the 18th 
January, 1915. 

u) (1870) 6 B. L. R. App. 137; 21 W.R, a46n. 

(9) (1878) I. L. R. 3 Cale. 733,2 C L. R. 496. 
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Bubus Dwarka Nath Chakrabarti and Kalikinkar Chakrubagti for 
the Appellant and the Petitioner. 


Bobu Ran Churn Miira for the Respondent and the Diran 
Party. ih 


The judgment of the Court was delivered by = 


. Mookoerjee J.—This appeal is directed against an order 
whereby the District Judge hasin substance refused to issue “a 
probate to the appellant tilla sum of Rs. 769-320 had been paid 
as succession duty. The facts are not in controversy, and may be 
briefly recited. One Prasanna Kumar Bhattacharyya died on the 
28th October, 1908. He had previously made a testamentary dis- 
position of his properties on the 24th March, 1907. The will provid- 
ded that during the minority of his son Amulya Kumar Bhattacharyya, 
his estate would be administered, first, by his eldest sister, Gobin- 
da Sundari Debi, and, next, upon her death, by his widow, 
Swarnamayi Debi; the ladies were thus constituted the two succes- 
sive exeoutrices. On the sgth April, 1909, probate was ‘granted 
to Gobinda Sunda! Debi under section 31 of thg Probate and 
Adminisiration Act, 1881, though it was not explicitlye stated that 
the grant was made dusan/e minore actate. The executrix died on the 
7th July, 1914. As the sole residuayy legatee had not yet attained 
his majority, the second executrix named in the will applied for pro- 
bate on the gth September, 1914. An order was recorded on that date 
that no probate duty appealed necessary as it had been paid already, 
and the case was fixed for disposal on the 7th November, 1914. On 
that date, the Court directed that the orjginal probate produced 
by the applicant be cancelled and that a fresh probate with a copy 
of the will annexed be granted to the petitioner. On the arst 
December, 1914, the Court re-considered the matter and held that 
as the scale of probate duty on estates valued at above Rs. 50,000 had 
been raised from 2 to 3 per cent by Act VII of 1910 and as duty 
had been paid at the rate of 3 per cent on the first probate, the peti- 
tioner should b» called upon to pay the difference between the 
duties calculated at 2 per cent and 3 per cent respectively. The 
petiuoner was heard on the 18th January, 1915, and contended 
that under section r9C of the Court-Fees Act, 1870, as amended 
by Act XIII of 1875, no further duty was payable. This conten- 
tion was overruled and she was called upon to pay the additional 
sum named before the probate could be issued to her. The 
petitioner has appealed to this Court and has also obtained a 
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Rule ih the alternative, should a question be raised as to the com- 
petency, of the appeal. Itis plain that the order, in effect, refuses 
the sapplication for probate and is appealable under section 86 of 
the Probate and Administration Act. 


Section 19 C of the Court-Fees Act, fea: which was 
inserted therein by section 6eof Act XIII of 1875, is In these 
rms: “Whenever a grant of probate or letters of administra- 
lign has been or ıs made in respect of the whole of the property 
belonging to an estate, and the full fee chargeable’ under this 
Act hag been or is paid thereon, no fee shall be chargeable 
under the same Act when a like grant is made in respect of 
the whole or any part of the same property belonging to the 
same estate.” It is plain that as the fee chargeable upon a 
probate is required by section 191 to be paid before the order 
for grant of probate is made, what constitutes “the full fee 
chargeable under this Aot ” must be determined by reference to the 
point of time when the grant.of probate is made. We are unable 
to accept the contention that “the full fee chargeable under this 
Act” must be determined with reference to the point of time when 
the second granf is sought. We are further unable to accept the’. 
contention that the expressions “under this Act” and “under the 
same Act” refer to, not the Court-fees Act but the subsequent Acts 
amending the Court-Fees Act. “What the Legislature appears to 
have intended ig that where the full fee chargeable under the 
Court-Fees Act on a probate at the time itis granted, has been 
paid, no further fee shall be chargeable when a second grant is 
made in respect of that property as comprised in that estate. 
If this interpretation were ‘hot accepted, and if the contention of the 
Government pleader were to prevall, the anomalous result would 
follow that section 19C would have no application where, aa in the 
case before us, the scale of probate duty has been raised in the 
interval between the grant of the first and the second probate, and, 
consequently, the entire probate duty on the enhanced scale would 
be payable without deduction of the duty previously paid. This 
could hardly bave been the intention of the Legislature. The 
second paragraph of section 19C would be of no avall as it is 
restricted to grants in respect of property forming part of an estate. 
In our opinion, the interpretation put upon the first paragraph of 
section 19C by the appellant is reasonable and is undoubtedly 
consistent with the language used. We hold accordingly that as 
the full fee chargeable under the Court-Fees Act on the first probate 
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granted in this case on the 29th April, 1909, was paid theredn, no 
fee is now chargeable under the Couit-Fees Act on the second grant, 
This view does not militate against the decision of Couch C. J. 
in Im the Goods of Chalmers (1) and of Garth, C. J. in Zn the Goods 
of Gasper (2). Ifthe former case, the first grant had been made 
and a fixed duty paid thereon under the Indian Succession Act, 
1865, while the second grant was made after the Court-Fees Acty 
1870, had come into force. In the latter case, the circumstances 
were similar, ‘with this difference that section 19C had meanwhile 
besn inserted in the Court-Fees Act; but that section could not 
avail, ag lt refers expressly to cases where both the first and the 
second grants had been made after the Court-Fees Act had come 
into force. Nor isany assistance derived from the decision of 
Norman C. J. in Za she Goods of Ines (3), which merely recognises 
the principle subsequently embodied in the second paragraph of 
section 19C. We may add that the view adopted by us 
places the law in this country in a line with what has long 
been the law in England. There, all second and subsequent 
grants of probate and administration, in respect of property on 
which the full duty has heen already paid upona previous grant, 
are exempted from further stamp duty by section 30f 41 Geo. 
Il, 0.86. Section 36 of 5 and 6 Vict, Oh. 82 contains a corres- 
ponding provision for Ireland. It may further be observed that if 
the question be considered as one of principle, the rule as formu- 
lated in England and as interpreted by us is eminently just. When 
an executor to whom probate has been granted dies, leaving a payt 
of the testator’s estate unadministered, anda new representative 
is appointed for the purpose of completing te administration, there 
13 no new succession, no new devolution of the estate, and it is 
difficult to appreciate why a fresh saccession duty should be levied. 
A good illustration is afforded by the case of Iu the Goods of 
Balthasar (4); there, letters of administration had previonsly been 
issued In respect of the whole property, and the full fee chargeable 
on the property at the value then placed upon it had been levied. 
Tt was ruled that when a new grant had to be made under section 
229 of the Indian Succession Act on the death of the first adminis- 
trator, no further Court-fee was leviable, although the value of the 
property had increased in the meantime. This is consistent with 
the decision of Norman C. J. in Jn she Goods of Ameerun (5), that 

(1) (1870) 6 B. L. R, App. 137; a1 W. R. 246 n. 

(2) (1878) I. L. R 3 Cale. 793; 2C, L. R, 436. 

(3) (1871) 16 W. R. 253; 8B L R App. 43. 

(4) (1908) 4 L. B. R. 255. (5) (1871) 15 W. R. 496. 
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no duty ıs payable on a double probate which recites and ın fact 
proceeds upon the first. Reference may in this connection be made 
to the following passage from Williams on Executors, roth Ed, 
Vol. I, p. 295 : “ probate granted to one ot several executors enures 
to the benefit of all.” Webster v. Spencer (1); Cummins v, Cummins 
(2). Where there are several executors, upon the grant of probate to 
One of them, ıt is usual to reserve power of making alike grant to 
the others. But this appears to be unnecessary, both because the 
probate already granted enures to their benefit, and because they 
have a right tothe grant, whether the power be reserved or not. 
The practice is to take out what is called a double probate; which 
is In this manner: The first executor that comes in, takes probate 
in the usual form, with reservation to the rest. Afterwards, if 
another comes in, he also ls to be sworn in the usual manner, and 
an engrossment of the original will is to be annexed to such pro- 
bate in the same manner as the first; and in the second grant such 
first grant is to be recited; and soon, if there are more that 
come ip afterwards, 4 Burn Ec. Law 310; Ju she Goods of Bell (3. 
If there be several executors appointed with distinct powers, as one 
for one part of the estate, and another for another, yet there being 
but one will to be proved, one proving of it suffices. Bacon’s Abr. 
Tit. Exec. (C) 4. So,if Bis made executor for ten years and 
afterwards C is to be executor, and B proves the will and the ten 
years expire, C may administer without any further probate: Anon 
(4); Anon. (5); Watkins v. Breni (6). ln our opinion, we cannot 
réasonably hold that the appellant is bound to pay additional pro- 
bate duty. 3 i 

The result is that this appeal is allowed and tha order ofthe 
District Judge dated the 18th January r9r5, set aside. Probate will 
be granted to the appellant without payment of fresh probate duty, 


The Rule will stand discharged. 
A. T. ML. Appeal allowed: Rule disoharged. 
(1) (1820) 3 B & Ald. 360 (363). 
(2) (1845) 5 Jo. & Lat. 64, 8 Ir, Eq R. 723 
(3) (1871) L. R. 2 P. & D. 247; 40 L. J. P. 67; a5 LT. 163. 
(4) (16751 1 Freeman 313 (5) (1675) 1 Ch. Cas 265. 
16) (1835) 1 Myl and Cr 97 (104) 
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Before Sir Asutosh Mooker jee, Knight, fudge, and Mr. F us fioe 
Newbould. 


NIKUNJARANI CHAUDHURANI 
° 
D 


SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Penaliy—Swit for recovery, if maintainable—Court-Fess Act (VIII of 1870), 
© Secs. 198, 19G, 19%—Crvil Comrt, if can review revenue Court's decisien- 
Revenue Court's order ultra vires. 
A suit is maintainable in the civil Court by the Secretary of State for 
India in Council for recovery of a penalty lawfully imposed under section 
19E of the Court-Fees Act. A 


A civil Court has no jurisdiction to review the decision of a revenue 
authority on the ground that the valuation had been incorrectly made or that 
< the discretion in the Imposition of the penalty had been erroneously exercised. 


Manshji v, Secretary of State for India in Council (1) followed. 


But the position is different, when the order for imposition of penalty is 
assailed on the ground that it has not been made in accordance with the statute. 
If the action of the revenue authority is nltra vires, if he has not fdllowed 
the procedure prescribed by the statute which is the source of his authority, 
there is no enforceable claim which a civil Court Is bound to recaguise. 


Section 19E of the Court-Fees Act contemplates an application on the 
part ofthe person who has taken out probate and produces the same to be 
duly stamped. 

Manehjs v, Secretary of State for India (1) followed. 


The section further contemplates that the estimated value of the estate is 
lesa than what the value has afterwards proved to be. Where there is no 
determination of value by the probate Court, section 19E has no application. 

Section 19G of the Court-Fees Act is moulded on section 43 of 55 Geo, HI. 
Ch, 184 and section_122 of 56 Geo. III, Ch, 56. 

In a case where section 19] is properly applicable, the petitioner is entirely 
in the hands of the chief controlling revenue authority, who is at liberty to 
refase to stamp the probate till the penalty has been paid; no occasion can con- 
sequently arise for recovery by summary process or by suit, of the penalty 
imposed under section 19E. 


Appeal by the Defendant. 


Suit for recovery of a penalty imposed under seotion 19E of, the 
Court-Fees Act. 


* Appeal from Appellate Decree No. 637 of ‘1912, against the decree of 
A. R. Edwards, Esq, District Judge of Farldpore, dated the &h February, 
1912, affirming that of Babu Bihari Lal. Chatterjee, Subordinate Judge of 
Faridpore, dated the gth August, 1910. 

(1) (1866) Bom, P. J. 751. 
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The material facts and arguments appear from the judgment. 


Str Rash Behary Ghosh, Babus Dwarka Nath Chakrabarti and 
Chandra Kan! Ghosh for the Appellant. 


e 
Babu Ram Churn Mira for the Respondent. | 
. GAY 


Tho judgment of the Court was delivered by 


Mookerjee J.—This is an appeal by the defendant ina sult 
for recovery of a penalty imposed on her under section 19E of 
the Court-Fees Act, 1870. The facts material for the determina- 
tlon of the questions of law raised before us, are undisputed, 
and lie ina narrow compass. The appellant applied for probate 
of a will executed by her husband Kailas Chandra Chaudhuri. 
Thereupon notice was issued tothe Collector of Faridpore under 
sub-section 1 of section 19H of the Court-Fees Act. As no reply 
was received from the Collector, probate was issued to the petitioner 
on the 28th August, 1908, on payment of Rs. 1,563, the duty pay- 
able tpon her valuation of the estate. On the roth December, 
1908, the Cgllector of Faridpore who had meanwhile communi- 
cated with she Collector of Bakerganj where some of the properties 
were situated, held that the value of the estate was Rs. 1,69,123 
and not Rs. 78,122 as stated, by the petitioner in her application 
for probate. He accordingly directed the petitioner to amend the 
valuation and to explain the cause of under-valuation. Notice 
yas served upon her on the 15th December, 1908. On the and 
January, 1909, she presented a petition to the Collector, in which 
she stated that the valuation as made by her agents and accepted 
by her in good faith, was correct, as the- majority of the proper- 
ties were small sbares in various estates and could not fetch 
large values. She added, however, that she had no desire to litigate 
the matter, and deposited Rs. 1,831, the additional fee payable, 
on the hypothesis that valuation by the Collector was correct. 
‘On the 16th January, 1909, the Collector recommended to the 
Commiasioner that the additional sum might be accepted, and the 
probate amended. This was endorsed by the Commissioner and 
submitted by him to the Board of Revenue for sanction. The 
Board, however, on the 4th July, 1909, directed that double the fea 
payable, that is, Rs. 6,768 be levied as penalty from the petitioner 
under section’ 19E of the Court-Fees Act. This order, made without 
any notice to the petitioner, was communicated to her on the 15th 
August, 1909, On the 11th September, 1909, she petitioned to the 
Board to reconsider the matter, but during the pendency of her 
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application for review, the Collector instituted the present, suit 
on the 11th December, 1909, for recovery of Rs. 6,768. On the 16th 
January, 1910, the Board, on review, reduced the penalty to 
Rs. 3,384; on the 8th August, 1910, the plaint was amended, and 
the claim was reduged to that sum. The defendant resisted the 
claim substantially on three grounds, namely, firas, that the suit as 
framed was not maintainable; secondéy, that the penalty had not 
been imposed in accordance with statutory provisions, and, conse- 
quently, could not be recoversd; and, /Aird/y, that even if the 
penalty was recoverable, no decree could be made against the 
estate in her hands. The Subordinate Judge overruled these 
contentions and decreed the suit. Upon appeal, that decree has 
been affirmed by the District Judge. The present appeal was 
summarily dismissed under Rule 11 of Order 41 of the Code by 
Brett and Sharfuddin JJ. The appellant then applied for re 
view of judgment and obtained a Rule. After the retirement of 
Brett J., the Rule was made absolute by Sharfuddin J. on 
the ground that important questions of law were involved in 
the appeal. The appeal has now come up before us for, final 
disposal, and on behalf of the appellant the three grounds urged 
in the primary Court in answer to the claim have been re- 
iterated, i 


As regards the first objection, namely, that the suit is not 
maintainable, we are of opinion that there is no foundation for it. 
Assume that the penalty has been rightly imposed; there must be 
some method for its recovery. A sulit for its recovery is not barred 
elther explicitly or impliedly. There is no provision in the law for 
recovery of the penalty by summary procegs as section 19E is not 
mentioned in sub-section 1 of section 19J. But even if a summary 
remedy had been provided, it would not follow that the Crown 
was not entitled to the ordinary remedy by a suit, which is open to 
all {ts subjects. In England, where the Crown claims sums due to it 
by way of penalty or otherwise, the recovery may be had by informa- 
tion: A. G.v. Freer (1); Bradlaugh v. Clarke (1); Cuwthorne v. 
Campbell (3). We feel no doubt that unless there is a statutory bar, 
a suit is maintainable by the Secretary of State for India in Council 
for recovery of penalty lawfully imposed. 

As regards the second objection, namely, that the penalty has 
been imposed in contravention of the Statute and is consequently 

(1) (1822) 11 Price 183. (2) (1883) 8 App. Cas. 354. 

(3) (1790) 1 Anst, aos (214). 
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not recoverable, the question bas been raised whether it is open to 
the civil Court to determine the matter. The decision in Manali 
v. Secretary of State for India (1) shows that a civil Court has 
no jurisdiction to review the decision of a revenue authority 
on the ground that the valuation had been, incorrectly made 
or that the discretion in the imposition of the penalty had been 
erroneously exercised. Butethe position is different, when the 
‘order for imposition of penalty is assailed on the ground that 
jt has not been made in accordance with the statute. If the 
action of the revenue authority is u//ra vires, if he has not fol- 
lowed the procedure prescribed by the statute which is the source 
of his authority, there is no enforceable claim which a civil 
Court"is bound to recognise. We must consequently determine 
whether the imposition of the penalty in the case before us was 
tiling vires. 

Section 191 of the Court-Fees Act contemplates the pre-payment 
of duty before an order for grant of probate is made; In ‘he Goods 
of Omda Bibi (2). In the case before us, this appears to have 
been done. A notice was thereupon issued to the Collector under 
section 19H to enable him to test the valuation. As no communi- 
cation was received from him, the Court issued the probate, Subse- 
quently, the Collector called upon the petitloner to amend the valua- 
tion under sub-section 3 of section 19H. The applicant for probate 
did not accept the valuation made by the Collector. She main- 
tained, on the other hand, that the original valuation made by her 
was not inadequate, but with a view to avold expense and litiga- 
tion, she deposited the excess sum demanded. The Board of 
Revenue thereupon proceeded to impose a penalty on the applicant 
under section 19E. In our opinion, section 19E had no application 
in the events which had happened. As pointed out in the case of 
AManekji v. Secretary of State (1), section 19E contemplates an appli- 
cation on the part of the person who has taken out probate and 
produces the same to be duly stamped. There was no such 
application In the present case. The section further contemplates 
that the estimated value of the estate is less than what the value 
has afterwards proved to be. In the present case, there was no 
determination of the value by the probate Court ; there was, on 
the one hand, an estimate by the petilfoner, there was, on the 
other, an assessment by the Collector which was not accepted 
as correct by the applicant; indeed, she disputed the correctness 


(1) (1896) Bom P. J. 751. (2) (1899) I. LR. 26 Cale. 407. 
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of the grounds for the higher assessment. There was consequent- 
ly no room for the application of section 1g9E. If it was intênded 
to take proceedings under section 19, as the petitioner djsputed 
the correctness of the assessment by the Collector, the Court should 
have been moved for an enquiry into the true value of the assets 
under section 19H ; and if the Collector had adopted such a course, 
it would have been incumbent upon him, as explained in the case 
of In the Goods of Stevenson (1), to make out a case for enquiry upon 
definite facts. No such step was, however, taken, possibly for 
the reason that the Collector was of opinion that no penalty shonld 
be imposed, But whatever the reason might be, it is plain that 
there was no compliance with the statutory requirements and that 
the contingency contemplated in section 19E had not arisen. Nor 
was action taken under section 19G which is moulded on section 
43 of 55 Geo. IIT. Ch. 184 and section 122 of 56 Geo. UI, Ch. 56. 
We may here point out the reason why section 19J, which prescribes 
the mode of recovery of penalties, makes no mention of section 
-IgE, In a case where that section is properly applicable, the 
petitioner Is entirely in the hands of the chief controlling reve- 
nue authority, who is at liberty to refuse to stamp the probate 
till the penalty has been paid; no occasion caf consequently 
arise for recovery, by summary process or by Suit, of the 
penalty imposed under section 19F. We are of opinion that 
the action of the Board of Revenue was entirely miacon- 
ceived and that the imposition of the penalty under section 
19E was ulira vires. There is thus no legal foundation for 
the claim, 


As regards the third objection, namely, that the penalty is 
personal and is not recoverable from the estate, we need only 
say that it raises a question of first impression and of some nicety, 
which need not be determined in view of our decision on the 
second objection. 


The result is that this appeal is allowed, the decree of the 
District Judge reversed and the suit dismissed with costs in all 
the Courts, 


A T Me Appeal allowed. 
(1) (1902) 6 C, W. N. 898. 
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Before Mr. F ustice Mookerjee and Mr. Justice Carndup. 
e 
NARAK LALL 


$ v. 
MAGOO LALL.* 
Burden of proof—Civil Procedure Coda (Act XIV of M82), Sec 983, suit 
under— Release, effect of. 
£ In a suit under section 283 of the Code of Civil Procedure of 1882, the 
burden of proof is upon the unsuccessful claimant in the claim case 
- “ 
~ Mokhimav. Noorooddeen (1); Sreenarain v. A, B Miller (a); Mitchell v. 
Mathura Das (3) and Ram Nath v. Bindraban (4) referred to. 
A release does not operate asa conveyance. It can, at most, be taken as 
an admission by the releasor that he has no interest la the land. 
Yadu Nath v. Rup Lal (5) referred to. 
Appeal by Defendant No. 1. 


Suit for a declaration under section 283 of the Code of Civil 
Procedure (1882) that the decree obtained by defendant No. 1 
against defendant No. 2 cannot be executed against the property 
of the plaintiff. 


The suit was dismissed by the primary Court but on appeal this 
decree was rev@rsed. 


Babu Akhoy Kumar Benerjeo for the Appellant. 


Babus Foges Chundra Roy and Rajendra Chander Guha for 
the Respondent. 


? 
The judgment of the Court was delivered by 


a Mookerjee J.—This is an appeal on behalf of the first defend- 
ant in an actlon commenced by the plaintiff respondent under 
section 283 of the Code of Civil Procedure, 1882. It appears 
that, in 1907, the first defendant in execution of a decree held 
by him against the second defendant sought to attach the property 
now in dispute. The plaintiff preferred a claim under section 278, 
Civil Procedure Code of 1882, on the allegation that the second 
defendant had neither any title to, nor possession over, the dis- 
puted property and that the land was his private land and was not 

* Appeal from Appellate Decree No. 1475 of 1909, against the decree of 
M. K. Deb, Esq., District Judge of Chapra, dated the 11th May, 1909, 
reversing that of Mr. S. N. Ahmed, Munsiff of Sewan, dated the 17th 
November, 1908. 

(1) (1869) 11 W. R. 422. (a) (1871) 15 W. R. (0. C.) 7. 

(3) (1885) L. R. 12 I. A, 150; IL L. R 8 All 6, 

(4) 1896) I, L, R. 18 All 369. 

(5) (1906) I. L. R. 33 Cale. 967 (984); 4 C. L. J. aa. 
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liable to be sold in execution of the decree held by the first de- 
fendant. The execution Court adjudicated upon the cldim and 
disallowed it. On the 4th'April 1908, the plaintiff commenced 
this action for declaration that the order of the 25t hMay 
1907 was erroneous, that he was the proprietor of the land and 
that the first defendant had no righf in execution of his decree 
against the second defendant to bring the property to sale. The 
“suit was resisted at first by both the defendants, but it appears 
that, at a later stage of the proceedings, the debtor defendant did 
not appear. | 


The Court of first instance found that the plaintiff had failed 
to establish that the land was his private land and that conse- 
quently the suit must fail. On appeal, the District Judge has 
held, upon the authority of the decisions of this Court in the 
cases of Narsing Naran Singh v, Dharm Thakur (1) and Baraik 
Kamal Sahi v. Lilhu Christian (2), that the burden is upon the 
second defendant to establish the tenancy right alleged by him, 
The District Judge has, in fact, treated the case as if it was an action 
in ejectment by the landlord proprietor against the Second defend- 
ant, and his jadgment does not contain any reference to the posl- 
tlon of the execution creditor, the first defendant, who was the 
person really sought to be affected “by this litigation, No doubt 
in the latter portion of the judgment, the District Judge has 
considered the evidence of the plaintiff, but it is manifest from 
the judgment taken as a whole that the District Judge has thrown the 
burden of proof upon the second defendant and has made a decree 
in favour of the plaintiff because that burden has not been satis. 
factorily discharged. On behalf of the first defendant, this decision 
has been assailed on the ground that the District Judge has not 
appreciated the true question in controversy between the parties 
and that he has considered the case from an erroneous point of 
view. The learned Vakil for the plaintiff respondent has strenuously 
contended that the case is concluded by the findings embodied in 
the judgment of the District Judge and he has placed reliance upon 
the facts which, he contends, have been found by the lower 
appellate Court in his favour. In our opinion, there is no room 
for serious controversy that the appeal has not been properly tried 
by the Disirict Judge, because he failed to realize the true question 
in controversy between the parties, 


(1) (1904) 9 C. W. N. 144. (2) (1908) 8 C L. J. 170. 
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As we have already explained, the suit is one commenced 
by the plaintiff under section 283 of the Code of 1882. The 
grievance of the plaintiff is that the adverse decision in the claim 
case was erroneous and unjust. It is well-settled that, in a suit 
of this description, the burden of proof is upon the unsuccessful 
intervenor in the claim case’ It is sufficient. in support of this 
proposition, to refer to the cases of Mohima Chunder Koondoo v, 
Aoorood:loen (1) ; Sreenarain Chuckebitly v. A. B. Miller (a) and 
Ram Nathy. Bindrabax (3). The same view is also supported 
by the observations of their Lordships of the Judicial Committee 
in the case of Mitchell v. Mathura Das (4). If the District Judge 
had realized the true nature’ of the sult, he would have placed 
the burden of proof upon the plaintiff to establish the specific ° 
title alleged by him. On the othe: hand, the two cases mentlon:d , 
by the District Judge have no application to saits of this descrip- 
tion, Those cases merely show that, when the admitted pro- 
prietor sues to eject a person on the ground that he is a trespasser 
and the latter sets up a tenancy, the burden is upon him to estab 
lish the tenangy alleged, because, if the tenancy is not proved, 
the plaintiff is entitled to recover possession on the strength of 
his. proprietary title, unless, indeed, that title has been barred by 
limitation. There is also no question that the District Judge has 
not appreciated the true b-aring of the fundamental question in 
the case; for instance, he makes an adverse comm nt upon the 
case of the defendants because the second defendant had not 
produced any rent receipt in support of the tenancy alleged by 
the first defendant. Npw,{f the contest was between the plaintiff 
and the second defendant, this circumstance might have carried 
considerable weight; but when the contest is between the 
plaintiff and the first defendant who seeks to sell the property 
which, he alleges, belongs to the; second defendant, the latter 
cannot very well be expected to assist his execution creditor. 
Again, the District Judge relles upon the circumstance that, in the 
partition proceedings of 1894, the land is described as the private 
land of the proprietor ; but he overlooks that the primary question to 
be decided in the case is whether, at the time of the attachment of the 
land by the first defendant, the second defendant had a, tenancy right 
therein. Now, as this attachment proc.eding took place In 1907, it is 
conceivable that, althongh the land might have been in the possession 

(1) (1869) 11 W. R., 422. (2) (1871) 15 W. R. (O- C} 7. 


(3) (1896) 1. L. R. 18 All. 369. 
(4) (1885) L. R. 12 1. A. 150 , L L. R, 8 All. 6. 
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of the proprietor as his private land in 1894, in the course'of the 
thirteen years which subsequently elapsed, the second defendant 
might have acquired a tenancy right in the disputed land. The 
District Judge also does not attach any weight to the entry in the 
record-of-rights. flere, again, he hus clearly misconcelved the 
law. The burden of proof lies upon the plaintiff not merely in 
view of the fact that he was unsuccessful In the claim case but 
also in view of the circumstance that the entry in the record-of- 
rights tends to support the case of the defendant. The District 
‘Judge has also atiached considerable weight to the release alleged 
to have been executed by the second defendant in favour of the 
plaintiff on the trth April 1907. Angrt from the circumstance that 
the release in question was executed on the date on which the 
first defendant applied for execution of his decree against the second 
defendant, the position is unassailabls that the release did not 
. Operate as a conveyance. It could, at most, be taken asan admis- 
sion by the second defendant that he had no interest in the dis- 
puted laud : Yadu Nath v. Rup Lal (1). Consequently, if it is found 
that the second defendant was a tenant in respect of this lad, the 


release is of no assistance to the plaintif ; and whethtr the admis- - 


sion by the second defendant is of any avail must “necessarily 
depend upon the surrounding circumstances of ‘the case. We 
have sald enough to show that the’ District Judge has not truly 
appreciated the questions in controversy before him. The result, 
therefore, is that this appeal is allowed, the decree of the lower 
appellate Court set aside and the case remanded to that Court 
in order that the appeal may be reheard. The costs of this appeal 
will abide the result. s 

ALT. MS Appeal allowed: case remanded. 


(1) (1906) I. L. R. 33 Cale. 967 (984); 4 C. Le, J. 22. 





Before Sir Asatosh Mookerjce, Knight, Judge, and Mr. Fustice 
Beachoroft. 


FATEH CHAND 
V. 
NARSING DAS.* 

Specific performmance—Agresinent—Propriety of agreement, if can be questioned 
by stranger—Censert decres—Effect on stranger — Consent decree, setting 
aside of, effect of —Specific Relief Act I of 1877), Sec. a7 (1). 

A decree by cousent is operative between the parties, so long as it is 


< Appeals from Appellate Decrees Nos. 1470 and agot of 1909, against the 
decree of Babu Upendra Nath Dutt, Subordinate Judge of Cuttack. dated the 
26th June, 1909, reversing that of Babu Troylo Nath Som, Munsiff of 
Cuttack, dated the 25th March, 1908. 2 é 
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“not set aside In a proper judicial proceeding, in the same manner as if 
it were a decree upon contest. This principle cannot be applied to the 
prejudice of a stranger to the decree 


A consent decree has no greater validity than the agreement between the 
parties, in so far as strangers to that agreement are conc&rned 


Hyddergfield Banking Company v. Henry Lister & son (1) and Great 
eN. W. Ry. Cp. v. Charleshois (9) reterred to. 


If a consent decree is vacated, the parties are restored to the position thay 
occupied when the consent decree was mado, 


During the pendency of the litigation between defendant No, 1 and 
defendants Nos. 2 and 3, the present plaintiff entered Into an agreement with 
defendant No, 1 to the effect that he would finance the litigation and that 
if in the end a decres was madé in favour of defendant No. 1, the benefit 
theréof would accrue to the plaintiff. It was further agreed between the 
parties that defendant No. 1 upon recelpt of Rs. 2,000 would execate a 
conveyance in favour of the plaintiff in respect of property to which his ttle 
-might ultimately be established. The suit by defendant No. 1 against defend- 


-ants Nos a, and 3 was decreed by the first Court. On appeal by defendants 


Nos. 2 and 3 against that decree, a decree was made by consent as between 
the appellants and the respondent, as a result whereof the decree of the 
Court of first instance was sot aside. The defendants Nos.2 and 3 who 
were award of the agreement with the present plaintiff, obtalned the 
assent of defendant ND, 1 to the compromise by payment of Re.1,500 In 
a sult for apecific performance of the agreement : 


Held, that the propriety of*the agreement could not be questioned by 
defendants .Nos. 2 and 3. 


Bhagwat Dayal v. Debi Dayal (3); Achal Ram v. Kasim Husain (4) and 
Gossain Ramdhan v. Gossain Dalwir (5) referred to. 


That as defendant No. 1 did not contend that the terms upon which the 
plaintiff undertook to finance him In the earlier litigation were uncons- 
clonable and ought not to be enforced in a Court of equity, as between 
defendant No. 1 on the one hand and defendants Nos. a and 3 on the other 
the consent decree “was valid and binding. 


That the plaintiff was entitled to show that the decree (consent) was 
fraudulent and collusive and did not affect his legal rights. 


That the plaintiff was entitled under section 27, cl ( of the Specific 
Relief Act to claim specific performance of the agreement not merely 
against defendant No. 1 but also against defendants Nos. 2 and 3. 


That a conveyance should be executed by all the three defendants and 
the sum of Rs. 2,000 deposited to the credit of all the defendants to be distil. 
buted on ascertaining rights of the defendants to It. 


(1) (1893) 2 Ch, D. 273, (2) (1899) App. Cas. 114. 
(3) (1908) 7 C. L. J. 335; I L. R. 35 Cale. 420 P. C. 
(4) (1904) I. L. R. 27 All, 271; L. R. 3a L À. 113. 

(5) (1909) t4 C. W. N. 191 (200). 7 
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That it was. nol competent to the plaintiff to invite, the Court to vacate 
-the consent decree to which he was no party and that the appeal which was 
terminated by that decree cannot be rebeard. 


Appeals by Defendants Nos. 2 and 3 (No. 1470) and by Defend- 
ant No. 4 (No. 2961). 


Suit for specific performance of a contract for sale of land. 
e 
The material facts and arguments appear from the judgment. 


Babus Provas Chunder Miller and Sumi Madhub Mullick for Wo 
Appellant in Appeal No. 1470. 


Bubu Narendra Chunder Bose for the Appellant in Appeal 
No. 2901. . 


Babus Baidyanath Dutt, Benode Behary Mookeriee and 
Surendra Madhub Mulliok for the Respondent in Appeal No. 1470. 


No one appeared for the Respondent in Appeal No. 390r. 
The judgment of the Court was delivered by 


Mookerjeo J.—These two appeals have been preferred,—one 
by the second and third defendants, another by the fourth defendant 
against the decree in a sult for specific performance of a contract for 
sale of land. The events antecedent to the suit, as found by the Sub- 
ordinate Judge, may be briefly narrated. On the 23rd December 
1902, the first defendant brought an fiction in ejectment against the 
second and third defendants in respect of the property now in dis- 
pute. On the rath December 1904, 4 decree was made in thet suit 
whereby the title of the first defendant to the disputed property 
was established and he became entitled to recover possession 
by ejectment of the second and third defendants. During the 
pendency of that suit, the present plaintiff had entered into an 
agreement with the first defendant on the arist September 1904, to 
the effect that he would finance the litigation and that if in the 
end a decree was made in favour of ths first defendant, the bene- 
fit thereof would accrue to the plaintiff. It was further agreed 
between the parties that the first defendant upon receipt of 
Rs. 2,090 would execute a conveyance in favour of the plaintiff 
in respect of the property to which his title might be ultimately 
established, There was also a detailed provision as to the lability 
for costs, to which further reference is not needed for our present 
purpose. As already stated, the suit was successful In the primary 
Court, and the second and third defendants preferred an appeal 
against the decree of the 12th December 1904. On the 11th May 
1905, a decree was made by consent as between the appellants 
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and “he respondent, as a result whereof the decree of the 
Court of first instance was seb aside. It has been found that the 
second and third defendants obtained the assent of the first defendant 
to this compromise by the payment of Ra. 1,500. It has also 
been found that the second and third defendanw, at the time they 
accepted the settlement, were aware of the agreement of the arat 
September 1904 between the‘present plaintiff and the first defend- 
ant; in fact the Subordinate Judge has held that these defendantg 
had in their possession a copy of the agreement in question. 
On the 30th May 1906 the plaintiffcommenced the present action 
for declaration that the consent decree of the 11th May 1905 was 
fraudulent and collusive, and did not affect his nights to the 
decree of the r2th Decembe: 1904; he further prayed for specific 
performance of the agreement of the 21st September 1904. The 
first defendant did not resist the claim ; but the second and third 
defendants denied the factum and validity of the agreement 
sought to be specifically enforced. The Court of first instance 
dismissed the suit; upon appeal a decree has been made in 
fayoureof the plaintiff. On behalf of the second and third defendants, 
that decree has been assailed substantially on two grounds ; 
namely, fret, that the agreement is of such a nature that a 
Court of equity will not specifically enforce it; and secondly,- that 
no decree for specific peformance ought to be made in this 
suit, because even If the decree be declared inoperative, the 
secon and third defendants are entitled to be restored to the 
position they occupied as appellants against the decree of tho 
13th December 1904. 

Tn so far as the first contention is concerned. it is clear that there 


„isno substance in it, It was laid down by the Judicial Com- 


mittee in the cases of Bhagwat Dayal Singh v. Debi Dayal Sahu (1) 
and Achal Ram v. Kasim Husain Khan (2) and in earlier decisions 
reviewed In the case of Gossain Ramdhan Part v. Gossatn Dalmir 
Pari (3), that the propriety of an agreement of this nature can be 
questioned only by the parties thereto. The first defendant has 
not contended that the terms upon which the plaintif undertook 
to finance him in the earlier litigation were unconscionable, 
and ought not to be enforced in a Court of equity. The posi- 
tlon, therefore, is that as between the first defendant on the one 
hand. and the second and third defendants on the other, the 
consent decree is valid and binding. As was pointed out in the 
cases of In re South American and Mewtoan Company (4) and The 


(1) (1908) 1 L.J. 935, LLR g Calc. 420 P. C,; 12 C. WIN. 393- 
(2) (1904) I. L. R. 27 All 271, L. 32 l. À. 113. 
(3) (1909) 14 C. W. N. 191 (200). (4) (1895) 1. Ch. D. 37: 
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Bellciarn (1), a decree by consent is operative between the pårties, 
so long as itis not set asidei n a proper judicial proceeding, in 
the same manner as if it were a decree upon contest. This prin- 
ciple, however, cannot be applied to the prejudice of a stranger 
to the decree. The plaintiff is entitled to show that the decree 
is fraudulent and collusive and does not affect his legal rights. 
In other words, as was pointed out’ in the case of Huddersfield 
Banking Company v, Henry Lisier and son (2) and Great North- 
Western Ry. Co. v. Charlesbois (3) a consent decres has no greatest 
validity than the agreement between the parties, in so far as 
strangers to that agreement are concerned. The question, there- 
fore, arises, whether the plaintiff could have been affected by any 
agreement between the first defendant and the second and third 
defendants to his prejudice. It has not been disputed, and it 
cannot be disputed, that if the first defendant had conveyed 
or surrendered to the sec nd and third defendants his rights under 
the decree of the rath December 1904, and if the latter had 
acceptrd the conveyance or the surrender with notice of che agree- 
ment between the plaintiff ind the first defendant, the positibn of 
the plaintiff would have remained unaffected. He would have 
been entitled under sec. 37 clause (/) of the Spécific Relief 
Act to claim specific performance of the agreement, not merely 
against the frst defendant but alse as against the second and 
third defendants. In our opinion, the position of the second 
and third defendants is the same as if they had accepted a 
private assignment from the first defendant wiih notice of the 
obligation under which he ‘stood in relation to the plaintiff, 
They cannot, through the intervention of tf Court and under the 
device of a consent ‘decree, acquire higher rights than they would 
have done under a private conveyance. That this position is 
obviously sound will be clear if we bear in mind that the second and 
third defendants paid consideration to the first defendant for this 
settlement. The second and third defendants cannot occupy 
a better position than a person who having a prior title gets in the 
subsequent estate which is affected by the contract; such a person, 
if he has notice, cannot protect himself from the performance of the 
contract, by his elder title. [Smith v. Phillips (4); Lightfoot 
v. Heron (5); Unyon Bank v. Keni (6); Mamjord v. Stohwasser (7); 

(1) 1885) to P, D, 161. (2) (1895) a Ch. 274, 

(3) (1899) App. Cas, 114. 4) (1837) 1 Keen. 694; 44 R R. 138. 

(5) (1839) 3 Y & C. 586. 51 R. R, 406. 

(6) 1888) 39 Ch. D. 238 (246) (7) (1874) L, R. 18 Eq. 556 
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as tosthis last case, see Husi v. Luck (1)] The view of the 
Subordinate Judge that a decree for specific performance ought to 
be made in favour of the plaintff must consequently be upheld. 


-It has been contended, however, on behalf of the appellant thal 
the direction given by the Subordinate Judgê that the sum of 
Rs. 2,000 payable by the plaintiff for the conveyance should be 
deposited to the credit of fhe first defendant alone, cannot be 
supported. His contention in substance is that if the rights of the 
first defendant have vested in the second and third defendant, the 
latter alone are entitled to the money and are liable to execute the 
conveyance. This position, in our opinion, is only partially sound. 
As between the first and the second and third defendants the con- 
sent decree is no doubt vafid and operative. At the same time, 
we do not know what equities there may be between these parties. 
The proper course to follow is to direct that the conveyance be 
executed by all the three defendants and the sum of Rs. 2,000 be 
deposited to their credit Prima faor, the second and third defend- 
ants alone are entitled to this sum; but if the first defendant 
establishes to the satisfaction of the Court that he has a valid claim 
to any portiog of this sum, the Court will be free to distribute it as 
between the first defendant on the one hand and the second and 
third defendants on the other. The first contention of the appellant 
must, therefore, be allowed only in part. l 


In so faras the second contention is concerned, it is plainly 
unsustainable. The learned vakil for the appellants has contended 
that they are entitled to be restored to the position which they 
occupied when the consent decree was made ; in other words, that 
the consent decree sheuld be vacated and the parties should be 
relegated to the position of appellants and respondent in the litiga- 
tion of r902. In support of this position, reliance has been placed 
upon the decision of the Judicial ‘Committee in the case of Khajoor- 
oontssa v. Rowshan Jehan (2). That case, however, is elearly 
distinguishable. No doubt, as laid down by ihe Judiclal Committee 
in the case mentioned as also by this Court in other cases reviewed 
In Raj Kumar Roy v. Harekrishna Chakravarti (3), if a consent 
decree is vacated, the paities are restored to the position they 
occupied when the consent decree was made. But that principle 
can have no possible application to this case. lt is not competent 

(1) (1901) 1 Ch. 45; (190a) 1 Ch. 428° 
(2) (1876) I. L. R- 2 Cale. 184, L. R. 31. A. 261. 
(3) (1910) 15 C. L. J. 217. 
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to the plaintiff to invite the Court to vacate the consent decree to 
which he is no party. He is a stranger to that decree, and the 
only declaration hə can seek is that the decree does not prejudice 
his rights. Consequently we cannot direct that the consent decree 
be vacated at the instance of the plaintiff, and that the appeal which 
was terminated by that deoree be now heard as if no consent 
decree had ever been made. 6 


The result is that this appeal by the second and third defend- 
ants is allowed in part and the decree of the Subordinate Judge 
modifled. The plaintiff will have a deoree for specific performance ; 
the conveyance will be executed by the first, second and third 
defendants, and upon their refusal, “by the Court on their behalf. 
The sum of Rs, 2,000 payable by the plaintif has been, we under- 
stand, already brought into Court and deposited to the credit of 
the first defendant. The deposit will now be taken to have been 
made to the credit of all the three defendants, and if this sum has 
been attached as the property of the first defendant, that attach- 
ment will cease. Ihe second and third defendants are prima fucie 
entitled to this sum, as by virtue of the consent decree, the title of 
the first defendant has vested in them. Notice will, however, 
issue upon the first defendant and he will be allowed an oppor- 
tunity to satisfy the Court of first instance, within one month after 
seivice of notice upon him, that he Ras a valid claim to any portion 
of this sum of Rs. 2,000. If he establishes a claim to any portion, 
itwill be paid to him. Ifhe does not appear or if the Court is 
not satisfied that he has a valid claim to any portion of this sum, 
the second and third defendants will be at liberty to take out the 
whole of this sum. The order for costs made by the Court below 
in respect of the first and second Oourts will stand. But ths 
parties will bear their own costs in this Court. We find that there 
was a prayer for posseasion in the plaint. As has been already 
held by this Court [Madan Mohan v. Gaja Prasad (1), such prayer 
for possession may be coupled with a prayer for specific perform- 
ance of the contract. We therefore direct that as soon as the 
conveyance is executed, the plaintiff be placed in possession of 
the property covered by the conveyance. 


In so far as the appeal by the fourth defendant is concerned, 
it is obvious that be has no title at all. He purchased during the 
pendency of the present litigation and is barred by the doctrine 


(1) (1911) 14C. L J. 159 
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s 
of dis pendens, as laid down by this Court ın the case of Mali Lal 
Pal x. Preo Nath Maura (1). His appeal, therefore, will stand 
dismissed. 


AT. Ka. S.A. 1470 of 1209 aglowed in part: 

i S. A. 2901 of 1909 dismissed. 
s (1) (1903) gC. L. J. 96, 13C. W. N. 226. 
“. l j 





Before Sir Lawrence Fenkins, KCL, Chief Justice, and 
Mr. Justice N. R. Chatterjea. 
GANGADHAR MURADI AND ANOTHER 
2; 
BANABASHI PADIHARI AND OTHERS.” 
Creil Procedure Code (ict V of 1903) Order 41 R 33, scope of—Appeal— 
Const of Appeal, powers of. 


Although the language of Rule 33 of Order 41 of the Civil Procedure 
Code is widely® expressed, ordinarily the exercise of the power conferred 
thereby should be limited to cases where, as the result of the appellate 
Courts’ Interference In favour of the appellants, further Interference is required 
to adjust the rights ofthe parties in accordance with justice, equity and 
good consciences. ° 


Appeal by the Plaintiffs. 


* Sult for possession of land. 
The material facts appear sufficiently from the judgments. 
Babus Mahendrana‘th Ray and Manmathanath Ray for the 
Appellants. 
Babu Gaur Chandra Pal for the Respondents. 


The following judgments were delivered : 


Jenkins C. J.—This isan appeal from the District Judge 
of Cuttack in a suit brought to recover possession of certain 


properties. 


The Judge of the first Court granted the plaintiff a decree for 
possession against defendant No. 6 and directed payment of selami 


*Appeal from Appellate Decree No. 22 of 1912, against a decree of the 
District Judge of Cuttack, dated 18h September. 1911, modifying that of the 
First Munslff of Puri, dated goth July 1910- 


D 


oL. XXIL] HIGH COURT. 


by defendants Nos. r to 5. The platntff appealed with the “result 
that the appellate Court, so far from modifying the decree of the 
frst Court in his favour, deprived him of what had been awarded 
to him, though no cross-appeal or cross-objection had been filed 
by any of the defeđdants. The result, then, is that the appellant, 
by reason of his appeal, is in a much worse position than he was 
before he preferred his appeal, 
e It isargued that the decree of the lower appellate Court is 
justified by Rule 33 of Order XLI. There is no doubt that the 
words of that Rule are widely expressed, but they must be applied 
with discretion, l 

In this case, the proper order for the lower appellate Court 
to have made on its findings would have been to dismiss the appeal. 
This would not have necessitated any further order, and I hold that 
the decree actually made was beyond the legitimate scope of the 
Rule. No hard and fast rule can be laid down; but I think it 
may be fairly said that ordinarily the power contained in Rule 33 
should be limited to those cases where, as the result of the appel- 
late Court’s interference with the decree in favour of the -appel- 
lants further interference is required in order td adjugt the rights of 
the parties in accordance with justice, equity and good cansclence. 


In this case, I have no doubt that the power should not have 
been exercised as it was. 5 ` 

Therefore, we must set aside the decree of the lower appellate 
Court and restore the decree of the Munsiff. 

Each party will bear his own costs of this Court and of the 
lower appellate Court. 


N. R. Chatterjea J.—! agree. 4 
D. KR Appeal allowed. 


Before Mr. Fushcee N. R. Chatterjea and Mr. Justice Aullick. 


ANANGA MOHUN CHAKRAVERTY AND ANOTHER 
v. : 
BEJOY CHANDRA DUTTA AND ANOTHER." 
Civil Procedure Code (Act V of 1908), O.XLI, R. 33—Appellate Court, powers 
of—Prayer for alternative decree—No appeal by plaintiff. 
Where the plalntiffs prayed that a decree might be passed against both the 
" Appeal from Appellate Decree No. 596 of 1912, against the decree of 
Babu Shyama Kanta Nag, Subordinate Judge of Pabna, dated the sth 
December 1911, reversing that of Babu Satis Chandra Bose, Munslff, 1st 
Court at Pabna, dated the 19th May, 1911. 
3 





92 


Civin 
1915 s 
wra 

Ananga Mohun 


v, 
Bejoy Chandra, 


April, 23 


THE CALCUTTA LAW JOURNAL. [VoL. XXII. 


defendants Nos. 1 and 9 or against elther of them who might be found ta 
be the true owner, the appellate Court, when It found that it was not defendant 
No. 1 but the defendant No. a who was the true owner, should pass a decree 


against the latte: although there was no appeal preferred by the plaintiffs 
who were the respondents before it. 


Appeal by the Plaintlff. 
e Suit for contribution. 


The primary Court found that defendant No. 1 was the reale 
owner of a certain ahare in the jote ‘and that his wife, the defend- 
ant No. 3, was merely a benamidar for her husband and passed 
a decree against defendant No. r alone. Defendant No. 1 appealed 
to the lower appellate Court urging that it was not he but his wife, 
the defendant No. 2, was the real owner and therefore was not 
llable for any share of the rent in arrears for which the suit for 
contribution was brought. The appellate Court found holding 


that defendant No. 2 was the real owner, dismissed the plaintiffs’ 
sult entirely. . 


Babus Mohini Mohan Chakravarti and 4ini Chandia Gupla 
for the Appellants. - 
e 


Babu Jafindra Nath Lahiri for the Respondents. 
The judgment of the Court was as follows : 


This appeal arises out of a suit for contribution. The plaintiffs 
and some of the defendants were co-sharers in a jote tbe renb of 
which was in arrears. Some of the co-sharer landlords obtained 
uflecree for arrears of rent and attached the properties of the 
plaintiffs alone, whereupon the plaintiffs deposited the decretal 
amount in order to sve their properties. They now sued the 
defendants for the proportionate share payable by them. 


The Court of first instance held that the defendant No. 1 was 
the real owner ofa certain share in the jote and that his wife, 
the defendant No. 2, was merely a benamdar for her husband and 
accordingly gave a decree against the, defendant No.1 alone. 
The defendant No. 1 appealed to the lower appellate Court urging 
that it was not he but bis wife, the defendant No. 3, who was the 
real owner of the share and that he, therefore, was not Hable for 
any share of the rent. The learned Subordinate Judge has found 
that the defendant No. 2 was the real owner and he has reversed 
the decree of the Court of first instance and dismiased the suit 


of the plaintiffs entirely. The plaintiffs have appealed to this 
Court. 


VOL. XXIL] HIGH COURT, 


We are of opinion that the lower appellate Court is wring in 
dismissing the suit entirely, The plaintiffs prayed that a decree 
might be passed against both the defendants Nos. 1 and 2 or 
against either of them who might be found to be the true owner ; and 
when the Subordihato Judge found that it was not the defendant 
No. 1 but the defendant No. 3, who was the true owner, he ought 
to have passed a decree against the'latter although there was no 
eappeal preferred by the plaintiffs who were the respondents before him. 
That the Court had the power to pass a decree against the defendant 
No. 2 would appear from the provisions of Order XLI, Rule 33, 
Code of Civil Procedure, which runs as follows: “The appellate 
Court shall have power to pass any decree and make any order 
which ought to have been passed or made and to pass or make 
such further or other decree or order as the case may require, 
and this power may be exercised by the Court notwithstanding 
that the appeal is as to part only of the decree and may be exer- 
clsed in favour of all or any of the respondents or parties, al- 
‘though such respondents or partles may not have filed any appeal 
or objection ;’ “ Illustration: A claimsa sum of money “as due 
to him from X or Y and in a suit against both obtains a decree 
against X. X appeals and A and Y are respondents. ‘The appellate 
Court decides in favour of X. It has power to pass a decree 
agains Y.” Here both the defendgnts Nos. 1 and 3 were parties 


to the appeal and under the circumstances we think the lower™ 


appellate Court ought to have passed a decree against the defend- 
ant No. 2. 


It is pointed out, however, on behalf of the respondents that 
the defendant No. 2 set upon certain payments alleged to have 
beer made by her to some of the other co-sharer fandlords, 
namely, Umamoyee and Kanak Sundari, and that there was an 
arrangement under which the rent payable by the defendant No, 2 
for her share of the jote was to be paid to these two ladies 
alone. Both the Courts below have disbelieved the story of this 
arrangement ; and the question whether the defendant No. 3 did 
pay any portion of the rent payable for the jote to those two ladies 
for their share of the rent was considered by the Court of first 
Instance and was found against the defendant, that Court having 
disbelleved the dakhtlus produced by. her in support of the said 
payments. On appeal, the lower appellate Court has not come 
to any definite finding as to whether there was really any paymen 
by the defendant No 2 to these two ladies. If there was really 
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any pêyment to them on account of the rent payable for the jote, 
then the defendant No. 3 would be entitled to get a proportionate 
reduction, 


Under the circumstances, we think that the decree ofthe lower 
appellate Court should be set aside and the casè sent back to that 
Court in order that it may determine upon the evidence on the 
record whether any payment was made by the defendant No 2 to 
the two ladies in respect of the rent payable for the entire jote, 
whether the plaintiffs were liable-for the share of the rent, if any, 
paid by the defendant No. 2 to those two ladies and obtained 
the benefit of such payment; and, if it finds these questions in 
favour of the defendant No. g, then it willallow her a deduction 
to the extent of the plaintiffs’ share from the amount to which the 
plaintiffs were found entitled under the decree of the Court of 
first instance. With the exception of the points stated above, no 
other question will be gone into by the lower appellate Court. Costs 
will abide the result according to the success of each party. 


AT. Me Appeal allowed: cast remanded. 
6 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustue 
Richardson. 
ABJAL MAJHI AND OTHERS 


v. 
INTU BEPARI AND otuERS.* 


Civil Procedure Code (Act V of 1908), O. XLI, R. 33—Scope of—Plaintif, appeal 
by, frem partial decree—No cross-appeal or cross-objection— Suit, if can be 
dismissed by the appellate Court. 

O. XLI, R. 33 of the Code of Civil Procedure, though very widely expressed, 
is not applied to enable a party litigant to ignore the other provisions of the 
Code or the provisions of statutes like those which relate to limitation or 
payment of Court-fees. 


Ordinarily O. XLI, R- 33 is limited to those cases where as a result of the 
appellate Court’s interference with the decree in favour of the appellant further 
interference is required in order to adjust the rights of the parties In accordance 
with justice, equity and good conscience. 

Gangadkar Vv. Banabashi (1) followed 


~ Appeal from Appellate Decree No. 1992 of 1914, against the decree of 
P, E, Cammlade, Esq., District Judge of Backergunge, dated the toth February, 
1914, reversing that of Babu Manindra Prosad Sinha, Munsiff of Barisal, 
dated the 24th September, 1913. 
: (1) (1914) aa C. L. J. 390 


VoL. XXIL] HIGH COURT. 


The plaintifs claimed rent at the rate of Rs 34-6 as. a year. Tho defend- 
ants admitted that rent was payable at the rate of Rs. 24 a year, The primary 
Court decreed the suit in part and allowed the claim at the rate of Rs. 24 a 
year The plaintiffs appealed against that decree. The defendants did not 
prefer an appeal, nor qd they file a cross-objection 


The appellate Court dismissed the entire suit . 

Held, that the appellate Court “was no? justified in dismissing the suit on 
the appeal of the plaintiffs under O. XLI, R. 33 of the Code of Civil Procedure: 
s That even ıf Rule 33 were applicable to such a case, the judicial discretign 
vested in the Court of appeal was not properly exercised, 

Appeal by the Plaintiffs, 

Sult for recovery of arrears of rent. 

The material facts and arguments appear from the judgment. 

Bubu Abinas Chunder Guha for the Appellants. 

Babu Nakuleswar Mukherjee for the Respondents. 


The judgment of the Court was delivered by 


Mookerjoe J.—This is an appeal by the plaintiffs in a suit 
for arrears of rent. The plaintiffs claimed rent at the rate of 
Rs, 34-6 as. a year. The defendants admitted that rent was payable 
at the rate of Rs. 24 a year. The Court of first instante decreed the 
suit in part and allowed the claim at the rate of Rs. 24 a year. The 
plaintiffs appealed against this decree. The defendants were satis- 
fied with this decree; they did not pfefer an appeal nor did they 
file a cross objection as provided in the Code. But the District 
Judge, on the appeal by the plaintiffs, has dismissed the entire suit. 
The plaintiffs have now appealed to this Court and have argued 
that the District Judge should not on their appeal have deprived 
them of the benefit of the decree of the’ trial Court. In support 
of this contention, reliance has been placed upon the cases of 
Rangam Lal v. Jhandu (1) and Gangadhar Maradi v. Banabashi 
Padihur (2} On behalf of the defendants respondents, reliance has 
been placed upon Rule 33 of Order 41 of the Code which authorises 
the appellate Court to pass any decree and make any order which 
ought to have been passed or made and to pass or make such further 
or other decree or order as the case may require. The Rule 
further lays down that this power may be exercised by the Court 
notwithstanding that the appeal is asto part only of the decree 
and may be exercised in favour of all or any of the respondents or 
parties, although such respondents or parties may not have filed any 
appeal or objection. 


(1) (1911) 1. L. R 34 All, ga, (a) (1914) aa C L. J. 390. 
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This Rule is, no doubt, very widely expressed; but, clearly, 
it should not be applied so as to enable a party litigant to ignore 
the other provisions of the Code or the provisions of statutes like 


“those which relate to limitation or payment of Court-fees. Rule 


a2 of Order 41 of the Code provides that any relpondent, who has 
not appealed from any part of the decree, may take cross-objec- 
stion to the decree which he could have taken by way of appeal, 
provided he has filed such objection in the appellate Court within 
one month from the date of service, on him or his pleader, of notice 
of the day fixed for hearing the appeal or within such further time 
as the appellate Court may seem fit to allow. Court-fee advalorem 
is also required to be paid on the memorandum of cross-objectlon, 
under Art. 1, Sch. I of the Court-Fees Act, 1870. In the case before 
us, the defendants not only did not prefer an appeal against the 
decree of the trial Court in so far as it was adverse to them, they did 
not file a memorandum of cross-objection, When the District Judge 
permitted them to contend before him that the decree against them 
should be discharged on the appeal preferred by the plaintiffs, he 
allowed them in substance to evade the provisions of the Civil 
Procedure Céde, the Limitation Act and the Court-Fees Act. We are 
of opinioh that even if it be assumed that Rule 33 is applicable 
to a case of this description, the judicial discretion vested in the 
Court of appeal below has mot been properly exercised. We may 
also observe that, as was pointed by Jenkins C. J. in Gasagadhar 
v. Banabashi (1), ordinarily Rule 33 should be limited to those 
cases where as a result of the appellate Courts interference with 
the decree in favour of the appellant, further intetference is requir- 
ed in order to adjustthe rights of the parties in accordance with 
justice, equity and good conscience, This is the rule recognized 
in England under O. 58, R. 4, R. S. C, which furnished 
the basis for O. 41, R. 33 of our Code [A#.-Ger. v. Simpson (2); 
Middleman v. Wilson (3)]; though a different rale was possibly 
recognized in earlier decisions [Rawlins v. Powell (4); Waits v, 
Symes (§)]. Ifthe course followed by the Court of appeal below 
were approved, a party would be penalised merely because he had 
preferred an appeal against the decree of the Court of first instance ; 
we cannot persuade ourselves to hold that this could have been 
the intention of the Legislature. 


(1) (1914) 22C L.J. 390, 
(2) (1901) 2 Ch. 671. (3) (1875) L, R. 10 Ch. App. 230. 
(4) (1715) 1 P. Wms 297 (299). (5) (1851) 1. DeG. M & G, 240, 
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The result is that this appeal is allowed, the decree of the Diftrict Civil. 
Judge set aside and that of the Court of first instance restored with 1915: 
i w 
costs both here and in the Court of appeal below, Abjal Majhi 
A. Ti M, , Appeal allowed. v. 
e Intu Bepari. 
7 Mookerjes, F. 


. 
Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Fustice «+ 
“= N. R. Chatterjea. 


AKIMANNESSA BIBI AND OTHERS 
D. 


BEPIN BEHARI MITTER.* 
1915. 


Leave to withdr oe from suit —Appesl from a part of decrees by dafendant— ew 

No cross-appeal or cross-odjection by the plaintif—Clvil Procedure Code August, 9, 15. 

(Act V of 1908), O. XLI, R. 33. pe 

The power given to the appellate Court by O XLI, R. 33 of the Code 
of Civil Procedure is to be cautiously exercised and is not to be invoked 
In favour of a litigant soastoenable him to evade the provisions of other 
statutes, eg. the Limitation Act and the Court-Fees Act. 

Rangam Lal v. Fhandu (1); Gangudkar v. Banabashi (a); Abjal Majki v. 
Intu Bepari (3) and Anange Mohan v. Bijoy Chandra (4) referfd to. 

In a suit for declaration of title, the primary Court decreed the sult 
in part. The defendants appealed against the decree in so far as it was 
adverse tothem. The plaintiff did not prefer a cross-appeal nor did he present 
a memorandum of cross-objections. After the arguments on behalf of the 
appellants had been concluded and while the arguments on behalf of the 
respondent were in progress, an application was made to the appellate 
Court on behalf of the plaintiff for leave to withdraw from the suit wih 
liberty to bring a fresh sult upon the same cause of action . i 

Held, that tho appellate Court had power under O. XLI, R. 33 of the 
Code of Civil Procedure to grant such leare, altbough the plaintif had_ not š 
preferred an appeal agalnst the decision of the Court below. 

Under the circumstances of the case, the appellate Court allowed the 
plamtiff to withdraw from the suit with liberty to bring a fresh sult in 
respect of the same cause of actlon, only with regard to the lands which were 
decreed in his favour by the primary Court. 


Appeal by the Defendants. 

Sult for declaration of title. 

The material facts and arguments appear from the judgment. 

+ Appeal from Original Decree No. 493 of 1908, against the decree of Babu 
Asutosh Banerjee, Subordinate Judge of Barisal, dated the &h January, 1908. 

(1) (1911) I. L. R. 34 All, ga. (a) (1914) 22 C, L. J], 390, 5 

(3) (1915) 22 C. L. J. 394 (4) (1915) aa C. L. J. 391. 
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Babus Dwika Nath Chakrabarti and Romes Chunder Sen 
for the Appellants. 


Babus Mahendra Nath Ray, Baranastbasi Mukherjee and Hari 
Charan Gangooly for the Respondent. 


e 
The judgment of the Court was delivered by 


Mookerjee j.—This ifan appeal ina suit for recovery of 
Possession of land on declaration of title. The trial Court decreed 
the suit in part. The defendants have appealed: against the decree in 
so far as it is adverse to them. The plaintiff has neither preferred a 
cross-appeal nor presented a memorandum of cross-objections. On 
a previous occasion, a division Bench of this Court directed a local 
investigation. That Investigati6n has now been made and the appeal 
is before us for final disposal. After the arguments on behalf 
of the appellants had been concluded and while the arguments on 
behalf of the respondent were in progress, an application was 
made to us on behalf of the plaintiff for leave to withdraw from the 
sult with liberty to bring a fresh suit upon the same cause of 
action, This application has been opposed by the appellants on 
two grounds, pamely, jirs/, that as a portion only of the subject- 
matter of the controversy is before us, it is not competent to this 
Court to allow the plaintiff to withdraw from the entire suit with 
liberty to bring a fresh suit upon the same cause of action ; and, 
second{y, that the circumstances do not justify the grant of the 
prayer of the plaintiff. | 

As regards the first Objection, it is plain that Rule 33 of Order 
KLI of the Code entitles us to allow the plaintiff to withdraw from 
the entire suit with lberty to bring a fresh suit, although the 
plaintiff bas not preferred an appeal against the decision of the 
Court below. Rule 33 authorises the appellate Court to pass any 
decree and make any order which ought to have been passed 
or made and to pags or make such further or other decree or order 
as the case may require ; and, the Rule explicitly states that this 
power may be exercised by the Court, notwithstanding that the 
appeal is as to part only of the decree and may be exercised 
in favour of all or any of the respondents or parties, although such 
respondents or parties may not have filed any appeal or objection. 
The latter part of the Rule is expressed in very comprehensive 
language, and unquestionably covers a case of the description now 
before us. We are not unmindful that, as has been repeatedly 
observed, for instance, in the cases of Rangam Lal v. Jhanda (1); 


(1) (1911) I. L. R. 34 All. ga, 
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Gangadhar vy. Banabasht (1); Abjal Majhi v. Intu Bepar¥ (3) 
and dnanga Afohan v. Buoy Chandra (3), this power must be 
cautiously exercised and should not be permitted to be invoked in 
favour of a litigant so as to enable him to evade the provisions of 
other statutes, z.g., the Limitation Act and the Court-Fees Act. To 
take one illustration: where thé plaintiff has obtained a decree 
for a portion of his claim and has appealed for relief in respeot of the 
remainder, the defendant, who has not taken the statutory steps to 
assail the decree in so far as it is adverse to him, should not be allowed 
to contend that not only the appeal by the plaintiff but the entire 
suit should be dismissed., It is not necessary, however, to apply 
that doctrine to the case before us. Here, the plaintiff does not ask 
for a relief which has been denied to*him by the Court below; he 
seeks merely to be relieved from the position of embarrassment in 
which he has been placed by the decree of the primary Court, In our 
opinion, Rule 33 of Order XLI may justly be applied to the case be- 
fore us, We are thus brought to a consideration of the second objec- 
tion, namely, that in the circumstances of the present case, 
the plaintiff should not be allowed to withdraw from the ,entire 
sult with liberty reserved to institute a fresh sult upon the same cause 
of action, An examination of the protracted proceedjngs in this 
litigation has convinced us that the plaint is open to objection and 
that the mode of trial In the Court below has not been conducive 
to a correct determination of the real controversy between the parties, 
It was for this reason that this Court was constrained on the last 
occasion to direct a local investigation. The result of that investi- 
gation has been-placed before us; we need only say that it is by fo 
means satisfactory, and that if the appeal were heard on the merits 
to its final stage, possibly a further investigation might be necessary. 
In these circumstances, we feel no doubt that the plaintiff should be 
allowed to withdraw from the suit. But we are not prepared to 
allow the plaintiff liberty to bring a fresh suit in respect of the 
portion which has been decided against him by the Court below. 
The defendants frankly conceded that they ‘were anxious to retain 
the judgment in 1espect of the portion which has been decided in 
their favour, not merely because they have got a favourable decice 
but also because they might use it against the plaintiff in another 
litigation not now before us. We are of opinion that this is a con- 
sideration which should not weigh with us in determining whether 
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the plfintiff should be allowed to withdraw from the sult, We, there: 
fore, allow the plaintiff to withdraw from this suit with liberty to 
bring subject, of course, to the law of limitation a fresh swt in 
Tespect of the same cause of action, only with regard to the lands 
which have been decreed in his favour by the Swbordinate Judge; 
bat such liberty is not reserved to him with respect to that portion 
of his claim which has be@n decided adversely to him. This 
order is made on the condition that the costs in the Court below, 
mamely, Rs. 413-11 as. and the costs subsequent to the decree, 
namely, the costs of the local investigation, f.e., Rs. 48, and the costs 
of this appeal are deposited by the plaintiff in the Court below within 
three months from this date. The amount to be deposited will be 
specified in the order of this Court, to avoid possible dispute. 
If the amount is not deposited as directed, this appeal will stand 
decreed and the sulit will stand dismissed with costs in both Courts. 
We assess the hearing fee ‘in this Court at ten gold-mohurs. 


As one of the respondents is an infant, we desire to add that in 
our opinion the application for withdrawal is undoubtedly for 
his benefit. 


AT Me : Leave fo withdraw from the 
- fe — suil granied. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fusiue 
| Newbould. 
. PUNIT NARAYAN. SINGH AND oTHms 
D. 


RAJKUMARI GODABARI KOERI AND ANOTHER.” 


Decree against female heir, when binds the estate-—Test. 


Where a suit against a female heir is founded upon a purely personal debt 
or contract of her own, the decree can only be against her own personal pro- 
perty and a sale in execution of such a decree can only convey her own interest 
In the property. 

Fugal Kishore v. Fotindra Mokan (1) refered to. 

But the position is different when the foundation of the decree isa lability 
which might bind the estate in the hands of the reversioners. 

The test is not merely whether the femalo heir could have been sued, 
but whether sho was in fact sued, in a representative capacity, If the rever- 

* Appeal from Original Order No. 163 of 1913, against the order of Babu 
Prayag Nath, Subordinate Judge of Gya, dated the 1sth March, 1913, 

(1) a884) L, R. 11 I. A. 66; I. L. R., 10 Cale. 985, 


VoL. XXII] HIGH COURT, 


° 
sioners have been joined as parties, the fact would afford clear indication that 
the creditor intended to make the inheritance liable and not to restrict his 
remedy to the qualified interest of the female heir. But it is not essential that 
the reversioners should be joined ; the frame of the suit, the judgment and decree 
may show that the prpceeding was not against the female heir personally bat 
against her as the representative of the estate of the last full owner. 

Appeal by the Decree-holders. © 

Application for execution. 

The material facts and agruments appear from the judgment, 


Babus Mahendra Nath Ray, Gonesdut Singh and Sheonandan Roy 
for the Appellants. 


Babus Dwarks Nath Chakrabarti tnd Chandra Sekhar Prosad 
Singh for the Respondents. 


C A V. 
The judgment of the Court was delivered by 


Mookerjoe J.—This is an appeal by the decree-holders 
against an order which decides that they are not entitled, in execu- 
tion of a decree for money obtained by them against Rani Sundar 
Koer on the roth May 1911r, to proceed against*the estate of 
her husband, now in the hands of his two daughters,” The facts 
material for the determination of this question are not in contro- 
versy. On the zoth February 1903 Rani Sundar Koer executed 
a usufructuary mortgage in favour of Punit Narain Singh for a loan 
of Rs. 25,000 The mortgagee pald Rs. 1,500 in cash and retained 
the balance for payment of a decree obtained by one Baldeo Lal 
against the mortgagor on the 18th February 1903, The usufruc- 
tuary mortgagee was subsequently deprived of possession of the 
hypothecated properties as the result of a dispute between the 
mortgagor and her brother-in-law, which culminated in the Court of 
Wards taking charge of the entire estate. The usufructuary mort- 
gagee was consequently driven to institute a suit on the and January 
1911 against the mortgagor Rani Sundar Koer for recovery of the 
money advanced by him. He claimed only Rs. 17,500 as the 
principal amount, namely, Rs. 1,500 paid in cash to the lady and 
Rs. 16,000 paid to the decree-holder Baldeo Lal in satisfaction 
of his clam. On the roth May rgtr the mortgagor confessed 
judgment and a decree was made against her for the amount claim- 
ed together with interest and costs. Before this decree could be 
executed Rani Sundar Koer died on the 27th March 19ta. Execu- 
tion was then taken out against such portion of the estate of he 
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a 
husband as had come into the hands of his two daughters by virtue 
of his testamentary disposition. The terms of this disposition are 
not known to the Court as the will mentioned is not on the record. 
The daughters contended that the decree objsined against their 
mother could not be executed against the estate of their father, 
which, upon her death, had passed into their hands, The Subordi- 


“nate Judge has given effect to this objection and has dismissed the 


ppplication for execution as against the daughters. We have beef 
invited by the decree-holders to hold that this view is erroneous. 


The principle applicable to cases of this description is well- 
settled. Where a sult against a female helr is founded upon a 
purely personal debt or contract of her own, the decree can only 
be against her own personal property and a sale in execution of 
such a decree can only convey her own interest in the property : 
Jugal Kishore v. Jolindra -Mohan (1). The position is different 
when the foundation of the decree isa liability which might bind 
the estate in the hands of the reversioners. But in order that the 
decree may operate against the estate, the sult must be so framed as 
to show that ,it is not merely a personal demand upon the female in 
posses: lon, but that it Is intended to bind the entre estate and the 
interests of all those who come after her. The reason is obvious. 
Although in a suit brought to recover or charge an estate of which 
a Hindu female is the proprietress she will as defendant represent 
and protect the estate, as wellin respect of her own as of the 
reversionary interest, still and on this very account the plaintif is 
Bound to give notice that he is seeking so large a remedy, in order 


‘to put those who may, be ultimately affected, upon their guard and 


to enable them to protect themselves. If the suit is so flamed as 
only to claim a personal decree against the heiress, the decree can 
only be executed against the female holder personally and against 
her limited interest in the land, notwithstanding that the debt was 
one which might have been enforced against the estate In a sult 
properly framed for that purpose. Nugender v. Kaminee (2); 
Batjun v. Brij Bhukan (3). The test consequently is not merely 
whether the female heir could have been sued, but whether she was in 
fact sued, in a representative capacity. If the reversioners have been 
joined as parties, that fact would afford clear indicatlon that the 
creditor intended to make the Inheritance liable and not to restrict 
his remedy to the qualified interest of the female helr : Muyender v. 

(1) (1884) L R. i1 LA. 663 I L R. ro Cale, 985. 

(a) (1867) 11 M.I A. a41, 8 W.R P.C. 17. 

(3) (1875) L.R 21 A, 275; I L. R r Calc. 133 
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Kaminee (1); Mohima Chunder v. Ramkishore (2); Srinath’ Dass 
v. Haripada (3); Bhagirathi v. Baleshwar (4); Rameswar v. 
Provabati (5). But it is not essential that the reversioners should 
be joined; the frame of the suit, the judgment and the decree may 
show that the proceeding was not against the female heir personally 
but against hei as the representative, of the estate of the last full 
owner: Yugal v. Fotindra (6); Court of Wards v. Ramaput (7); 
“Ram v. Akhoy (8); Roy Radhakissen v. Nauratan (9); Braja 
v. Faggeswar (10); Kisto Moyee v. Prosunno (11); Bisto Behary’y. 


Bygnath (12); Bireshur v. Kamal Kumar (13); Mahomed v, Hara | 


Sundari (14);.Trilochan v. Bakkerwar (15); Rameswar v. Prova- 
bati (5); Veerabadra v. Jfurudaga (16). Tested in the light of these 
principles, what is the position of the deoree-holders in the case 
before us? There is no indication whatever that in the suit for 
recovery of the money, they intended to obtain a decree which 
would operate against the inheritance. The claim was in form 
personally against the widow. The decree on the face of it was 
personally against her. That decree cannot after her death be 
executed against the estate of her husband in the hands of his 
daughters who have taken it under his testamentary disposition. 
In this view, it is needless to determine whether the? loan was in 
whole orin part for purposes which made it binding upon the 
reversionary heira to the estate of her husband. 


> 
The result ls that the order of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. We assess the hearing fee 
at five gold-mohurs. i r 


A. T, A i . Appeal dismissed. 


(1) (1867) 11 M. I. A, 241 (267) ` 
(2) (1875) 15 B. L. R. 142, 23 W. R. 174. 

(3) (1899) 3 CCW N. 637. 

(4) (1913) I. L. R. 41 Cale. 69, 19 C. L. J. 155 

(5) (1914) 20 C. L. J. 23. 

(6) (1884) L. R. 111, A, 66; ILL.R 10 Cale 985. 

(7) (1872) 14 M. I. A. 605; 10 B, L. R, 294; 17 W. R. 459. 


(8) (1,03) 7 C. W. N. 619. (9) (1507) 6C, L. J. aga. 
(10) (1908) 9 C. L. J. 346. (11) (1866) 6 W. R. 304. 
(12) (1871) 16 W. R. 49 (13) (1912) 17 C. W. N. 337. 
(14) (1912) 16 C. W. N. 1070. (15) (1910) 15C. L. J. 423 


(16) (1910) I. L. R. 34 Mad. 188, 
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Before Sir Asutosh Mookerjes, Knighi, Fudge, and Mr. Justice | 
Richardson. 


KUNJAMANI DASI 
T. i 
NIKUNJA BEHARI DAS.* 
Shebait-—Devolution—Shebdait, position of—Vested interest—Helr-at-law, 
When the founder has given valid directions as to the devolution of the 
Shebaltship, upon the death of the last Shebait, the office vests In persons who 
at the time constitute the heirs of the founder, provided the last Shebult has not 
taken it absolutely; when the office has so vested in them, upon the death of 
each member of the group, it passes by succession to his heir, subject to the 
qualification formulated by the Judicial Committee in Mohan Lalji v. Gardhan 
Singh (1), namely, that the rule that when a worship of a Thakoor has been 
founded, the Shebaitship is vested in the heirs of the founder in default of 
evidence that he has disposed of it otherwise or of thers being some evidence 
of usage, course of dealing or some circumstances to show a differant mode of 
devolution, cannot be applied 50 a» to vest the Shebaltship in persons, who, ac- 
cording to the usages of the worship, cannot perform the rights of the office. 
The rule in Tagore v. Tagore (2) is applicable to an heredita y office and 
endownitat quite as much as other immovable property and the Hindu law of in- 
heritance does nog permit the creation of successive life estates in an endowment. 
Guanasamtindha T. Vein (3) referred to. 
_ A Shebait holds hls office for life, but this does not mgnify that he has a 
life interest In the office with the remainder presently vested in the next taker. 
The entire estate ıs vested in him, Wêsi his powers of alienation are gualifled 


and restricted. 
The heir-at-law, ict in terms excluded from benefit under the will, 


cagnot be excluded from his general right of inheritance without a valid devise 
to some other person. 


Appeal by the Defendant. 
Sult for declaration that the plaintiff has a certain share in the 


Shebaitship of a deity and for confirmation or recovery of possession 
of the corresponding share of the properties of the endowment. 

The material facts and arguments appear from the judgment. 

Bubus Tarakishore Chaudhuri and Gopal Chandra Dus for the 
Appellant. 

Babus Dwarku Nath Chakrabarti and Kalikinkar Chakrabarti 
for the Respondents. 

, ; C A Y. 

* Appeal from original Decree No. 283 of 1919, agains: the decree of 
Babu Sripati Chatterjee, Subordinate Judge of Sylhet, dated the ist April 1912. 

(1) (1913) L. R. 40 I. A.97; I.L R. 35 All. 283; 17 GL J. 612, 

(2) (1872) L.R L A. Sup. Vol. 47 (66); 9 B. L. R. 377. 

(3) (1879) L. R. 27 1. A. 69; LL. R. ag Mad, 271. 
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The judgment of the Court was delivered by A Civi. 
Mookerjee J.—This is an appeal by the first defendant in a 1915. 
suit for declaration that the plaintiff has a four annas share in 3 


Kunjamani Dasl 
the Shebaitship of a deity Syamsundar established by his paternal 


grandfather and fo*confirmation or recovery of possession ‘of the 
corresponding share of the properties of the endowment. The claim August, 30 
was contested by the widow of the” step-brother of the father of 

the plaintiff. The Subordinate Judge held that the title of the 

plaintiff to the Sebaitship was established and made a decree accord- 

ingly. On the present appeal, that decision has been assailed as 

founded on an erroneous construction of the will of the founder. 

The relationship between the parties may be elucidated by the 

annexed Genealogical Table. 


v. 
Nikunja Bebari 


JASMANT Das. 


[Wil], 22-7-1882. 
Died, 25-9-1882] 


First wife K nd wife 
ve rath! 
ae ae | are, * © Brojendea, a 
mohan. imohan, Jogendra, ojen 
Def 2 Died June, 1890. Died 12-1-1897. D. 30-887. D. 10-298 Jegadanand, 
Widow-Kunjamani 25-9-89 
Def. 1. ove. 
Nikunj ri, > f 
Plaintiff. 


Two daughters. 


Jasmant Das died on the 25th September 1883 and the question 
in controversy turns upon the true construction of the will he 
executed on the aand July 1882. The testator provided that all 
his propertles would devolve on his family deity Syamsundar 
and his widow Bhagirathi would be executor in respect of the same. 
He further laid down that on the death of his widow, his youngest 
son-Jagadanand, and on the death of the latter, his son Brojendra, 
would be successively installed in the office of executor, and all acta 
would be done under thelr management. The will concluded that 
his sons by his first wife were disobedient and accordingly would 
not be appointed executors. 


On the death of the testator, Bhagirathi proved his will, but ac 
before she could take out probate. Meanwhile, Jagadananda also 
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died. * Probate was accordingly granted to Brojendra, who himself 
died, not many years later on the 30th August 1887. Jogendra then 
took out letters of admunistration with copy of the will annexed, but 
he died on the t2th January 1897 leaving a widow Kunjamani, 
the fist defendant in the present suu as also,iwo daughters by 
her. Sarada died on the roth February 1898, unmariied, like his 
bothers Jagadananda and Brojendra. Pyarimohan died in ‘June 
1890 leaving an infant son Nikunjabehari, who is plaintiff in this 
eit. Sarada had applied for letters of administration after the 
death of Jogendra, but he died before ordeis were passed. Alter 
this, applications were made for the same purpose by Raimohan, 
Kunjamani and others, but on the 3rd September 1902, this Court 
held that no letters of admfnistration could be issued as the 
estate had been completely administered, and the only object of 
the rival applicants was to secure indirectly a decision upon the 
question of title to the Shebaitship. In 1906, a suit was institut- 
ed by Kunjamani against Raimohan and some of the kinsmen of 
bis father for declaration that she was the Shebait of the deity 
Syamayndar. The Court held that she was Shebait to the extent 
of an eight, annas share and made a decree accordingly, 
Nikunjabebari had not been made a party in that suit and he 
consequently instituted the present litigation on the 26th Septem- 
ber 1910 for declaration that he himself was interested to the 
extent of a four annas share ih the Shebaitship. This claim was 
unsuccessfully contested by Kunjamaniin the Court below and 
the substantial question in controversy now is, whether the plaintiff 
bis the title claimed. 

We are of opinion jhat the effect of the will was to constitute 
Bhagirathi, Jagadananda and Brojendra successive Shebaits of 
the endowment, though they are described as executors in 
respect of the endowed property. The testator did not prescribe 
how the Shebaltship would devolve after the death of Brojendra. 
In these circumstances, the devolution of the office of Shebait follows 
the line of inheritance from the founde: ; in other words, it passes 
to his heirs unless there has been some usage or course of deal- 
ing which points to a different mode of devolution : Rajah Mutta 
yv. Periyan Ayagum (1); Rajah Varma v. Ravi Varma (3, 
Janaki v. Gopal (3); Goswami Giridhari v. Roman Lalji (4); 

(1) (1874) L. R. 1 I, A. 209. 

(a) (1876) L. R. 4 I. A. 76; L L. R. 1 Mad. a35. 


(3) (1882) L. R. ro L A. 32, I L.R ọ Calc. 766, 
(4) (1889) L R. 16 LA 197; L L. R. 17 Cale. 3. 
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Gnanasamandha v. Velu (1); Jagadindra x. Hemanta Kumanida); 
Mohan Lali v. Gordhan Lalpi (3): Sital Das.v. Protap Chandra 
(4); Sheo Prasad v. Aya Ram (5); Mohan v. Madhusudan (6. 
In this connection, we must bear in mind the observation of Sir 
Richard Couch in (inasatamandha v. Velu (1) that the rule in 
Tagore v. Tagore (7) is applicable to an hereditary office and 
endowment quite as much as to other jmmovable properly and that 
the Hindu law of inheritance does not permit the creation of succes-* 
sive life-estates in an endowment [see also Menorama v. Kali 
Charan (8); Gopal Chandra v. Kartick Chunder (9)]. What then 
is the result of the application of these principles to the case before 
us? The founder had nominated Bhagirathi, Jagadananda and 
Brojendra as successive Shebaits, and kad given no further direc- 
tion as to the devolution of the office thereafter. Consequently, 
upon the death of Brojendra the Shebaitship vested in Raimohan, 
Pyarlmohan, Jogendra and Sarada, who were the heirs of the 
founder at the time. On the death of Pyarlmohan the interest in the 
Shebaltship vested in him passed to his son Nikunjabehan. Upon 
the death of Jogendra his interest devolved upon his widow Kunja- 
mani, Upon the death of Sarada his interest in the office passed 
to his step-brother Raimohan. Consequently, at the®date of the 
institution of the suit, Raimohan had a half share in ‘the office, 
while Nikunjabeharl and Kunjamani had one-fourth share each. 
But it has been argued for the appellarft that Bhagirathi, Jagedananda 
and Brojendra took successive life-estates in the office, with the 
result that the remainder at the death of the founder constituted a 
vested Interest in the hands of his six sons. In this view, Nikunja- 
behari would get through his father Pyarimohan one-sixth share, 
while Jogendra would ultimately receive a”balf share by transmis- 
sion to him of the interests vested in Jagadananda and Brojendra; 
Raimohan- would thus have a third share by absorption of the 
interest of Sarada. We are of opinion that this contention is 
unsound and that the principle of vested interest while the actua 
“enjoyment of the expected interest 18 postponed till the termination 


(1) (1899) L. R. 271. A, 69; L L. R. 23 Mad. 271. 

(a) (1904) L. R. 31 I, A. 203; 1. L. R. 32 Cale. 129. 

(3) (1913) L. R. 40 I. A. 97; L L. R. 35 All, 283; 17 C. L. J. 612. 

(4) (1909) 11 C. L. J.a. (5) (1907) I. L. R. 29 All, 663 

(6) (1910) I. L. R 32 All. 461, 

(7) (1872) L. R. I, A. Sup. Vol. 47 (66); 9 B. L. R 377. 

(8) (1903) I, L. R. gt Cale. 166. (9) (1902) 1, L. R. 29 Cale. 16 
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Civit. of the life-estate, as expounded by their Lordships of the Judicial 
1915. Commiitee in Rewun Persad v. Radha Beeby (1) has no application 


to cases of the description now before us. No doubt a Shebalt 
, holds his office for life [Rajeshwar v. Gopeshicar (2)]; but this does 
Nikunja Behari. not signify that he has a life-interest in the office with the 1emainder 
Mosherjec, 3. presently vested in the next taker. The entire office is vested in him, 

TAS, though his powers of allenağon are qualified and restricted, [Cf. 

* Vidyapurna v. Vidyanidhi (3), where Ayyar J describes the 
spiritual head of a Mutt asa ‘Corporation sole |. The position ‘of 
a Shebalt is analogous to that of a Hindu female (widow, daughter or 

mother) In possession of the estate of the last full owner rather than 

to that of the holder of a life-estate. Whena Hindu female is thus 

in possession, she represents the estate completely and though her 

powers of disposition may be of a restricted charatter, no one else 

has a vested interest in the estate during her lifetime. Similarly, 

when a founder has given valid directions as to the devolution of 

the Shebaitship, as in the pregeht case, upon the death of the last 

Shebait,. the office vests in persons who at the time constitute 

the heirs of the founder, provided the last Shebait-has not taken 

it absolutely ; when the office has so vested in them, upon the death of 

each membet. of the group, it passes by succession to his heir, 

subject to the important qualification formulated by the Judicial 

Committee in Mohan Lalji v. Gordhan Laljt (4), namely, that the rule 

that when a worship of a Thakbor has been founded, the Shebaltship 

is vested in the-heirs of the founder in default of evidence that he 

has disposed of it otherwise or of there being some evidence of 

usage, course of dealing or some circumstances to show a different 

mode of devolution, cannot be applied so as to vest the Shebaltship 

in persons, who according to the usages of the worship, cannot 

perform the rights of the office. We hold accordingly that on the 

death of Brojendra the last Shebalt named by the founder, the 

office vested in the four sons of the founder then alive ; and this, 

notwithstanding the fact that the founder intended to exclude his 

sons by his first wife, for as Willes J. said in Zagore.v, Tagore (5), 

the heir at law, though in terms excluded from benefit under the 

will, cannot be excluded from his general tight of inheritance with- 

out a valid devise to some other person. We may add that pre- 

cisely the same result follows, if we hold, on the authority of the 


waw 
Kunjamani Dasi 
9 


(1) (1846) 4 M. I. A. 137; 7 W. R. P. C. 35. 

(a) (1907) I. L. R. 35 Calc. a26. (3) (1903) I. L. R. 27 Mad, 435 (449). 
(4) (1913) L. R. 401. A. 97; L L. R. 35 All. 283; 17 C. L. J. 612. 

(9) (187a) L. R 1, A. Sup. Vol. 47; 9 B.L, R. 377. 
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decision of the Judicial Committee in Tripurari v. Jagat Tarini Civit 
(1), that the Sebaitship vested absolutely in Brojendra, and, on his digits. 
death, devolved on his heirs, namely, his four surviving brothers, Rai- ~ 


Kunjamani Dasi 


mohan, Pyarimohan, Jogendra and Sarada. The decree made by the y 
Subordinate Judge conectly determines-the rigbts of the parties and Nekunja Behari, 
as no question of limitation really aries on the evidence, that Mookerjas, J. 
decree must be affirmed. i = 


“The result is that the appeal is dismissed with costs. We assess e 
the hearing fee at ten gold-mohurs. 


A T. OW Appeal dismissed. 
(1) (1912) L, R. go I. å. 37; LL R. 40 Gale, 274; 17 C. L, J. 159, 


— < 





Before Sir Lawrence Jenkins, K.CLE., Chief Fustice, and Mr. 
Fusiice N. B. Chatterjec. 


SATIS CHANDRA GHOSE 4 CiviL, 
a . 1614. 
RAMESWARI DASI AND OTHERS,” = 
s Fune, 25, 26. 
Fuly, 3, 7- 


Execution sale—Ex-parte decree, setting aside of—Decree-holder duction-pur- 
chuser—Purchaser from auction-purchaser—Plea of purchase for value without 
notice, 


e 

The Court asa malter of policy hasa tender regard for honest pur- 
chasers at saled heldin execution of its decrees thorgh the sales may bo 
subsequently set aside, where those purchasers are not parties to the sult 
and the decree has not been passed without jurisdiction. But the samé 
measure of protection is not extended to purchasers who are themscolves 
the decreesholders; nor can the purchasers from such decres-holder 
claim that the Court owes them any duty, or to be within the policy which 
prompts the extension of protection to strangers. 

Tho purchasers from decree-holders auction-purchasers in execution of 
ex-parte decres cannot avail themselves of the plea of ona fide purchasers 
for value. E 

Zainulabdin v. Muhammad Asghar Ali Ehan (1) referred to. 


Sheik Ismal Kowther v. Rajab Rowther (2) dissented from. 
Appeal by the Defendant, 
Suit for ejectment. 


* Appeal from Orlginal Decree No. 493 of 1913, against the decree of 
Babu Asutosh Ghosh, 1st Subordinate Judge of a4-Perganahs, dated the rth 
September, 1913. i 


(1) (1887) 1. L, R. 10 All. 166. (2) (1906) 1, L. R, 30 Mad. 195 
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Civie Babus Sarat Chandra Roy Choudhry and Bhudeb Chandra Roy 
1914, : for the Appellant. 
Satis Chandra Babus Atul Krishna Roy for the Respondents. 
Ramesweri. The judgment of the Court was dellvered by i 
. CAY 


Fuly, 7. : Jenkins C. J.—The decision of this appeal admittedly turns 
*ona point of law, and’ there is no contest as to the facts. Moro- 
over, it has been agreed before us that the dispute should be 

decided by us notwithstanding any defects in procedure, 


The question 13 whether, the title of a purchaser from one who 
has bought at a sale in execution of his own decree is Hable to be 
defeated where the dgciee has been subsequently set aside. 


It was decided in Sheik Ismal Rowther v. Rajab Rowither (1) 
that where property sold in execution of avoidable decree is pur- 
chased by the decree-holder and by him sold for value to a third 
person, who has no notice of any defect in the decree, the equitable 
right to set aside such a decree cannot prevail against the rights 
of a subeeqtent purchaser for value without notice. If this deci- 
sion be Correct, then the present appeal must succeed. 


But I find it difficult to reconcile this decision with what was 
æ said by the Privy Council iff Zain-ul-abdin Khan v. Aluhammad 
Asghar Ali Khan (2). There sales were attacked which were 
effected under decrees that were subsequently set aside. Of the 
si purchasers some had bought in execution of a decree to which 
they were strangers. Some were decree-holders who had pur- 
chased at a sale in execution of their own decree, and some were 
ë subsequent purchasers from such decree-holders. Those in the 
3rd of these categories were in precisely the same position as the 
appellant in this case. 


- In delivering the opinion of the Privy Oouncil Sir Barnes 
Peacock said “ Some of the defendants were decree-holders and 
some were peisons who came in under them; but all the defend- 
ants who are in that position may for the purpose of this judg- 
ment be classed under the head of the decree-holders. Others 
of the defendauts were nol deciee-holdeis, bul merely purchasers 
under the execution and strangers to the decree upon which 
the execution issued.” This passage is important and the rest 
of the opinion must be read inthe light of the extended meaning 


(1) (1906) I. L. R, go Mad, ags. (a) (1687) I. L, R, 10 All. 166. 
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e 

it gives to the word “ decree-holders.’ And when it is said that 
“a great distinction has been made between the case of bona fide 
purchasers who ale no parties toa decree ata sale under execu- 
tion and the decgee-holders themselves,” it has to be remembered 
who are included in the term deciee-holders. Itis on the strength 
of this distinction between those who are and those who ale not 
e decree-holders that the decision went in favour of the latter. ; 


This appears to me to be the result of the language employed 
by their Lordships, and I am unable to accede to the argument that 
the result is so opposed to legal principles that we ought not to 
give complete effect to the language used. 


The Court as a matter of policy has a tender regard for honest 
purchasers at sales held in execution af its decrees though the 
sales may be subsequently set aside, where those purchasers are 
not parties to the suit and the decree has not been passed with- 
out jurisdiction. 

But the same measure of protection 1s nol extended to pur- 
chasers who are themselves the decree-holders ; nor can ‘the pur- 
chasers from such decree-holders claim that the Ceurt owes them 
any duty, or to be within the policy which prompts the extension 
of protection to strangers. They have bought from one whose 
title is liable to be defeated, and eif the decision in Zain-ul-abdia 
Khan's oase (1) bears the meaning I have attributed to it, the titfe 
acquired by the purchaser from the decree-holder is similarly 
defeasible. And the defeasibility of a decree-holder’s title where 
the decree is ex-parte is of such common occurrence that the plea 
of a purchaser for value without notice hartlly applies. 


The appeal, which has been limited to this bare point of law, , 


therefore fails, as does the cross-objection, and the result is that 
we decline at this stage to interfere with the decree of the Sub- 
ordinate Judge. But before we can finally dispose of the case 
it is necessary that it should be determined whether the sale should 
be set aside as against the appellants, far it is their case that the 
decree and the sale to the decree-bolder were not set 
aside in their presence. The parties agree that this should be deter- 
mined on an issue in this suit, 

We accordingly send down the following Issue for determina- 
tion : 

Ought the espar/s decree and the sale to the decree-holder to 
be set aside to the prejudice of the appellants ? 

(1) (1887) I. L. R. 10 All, 166, 


Fenbins, C. F. 
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e 
Civil. The parties will be at liberty to adduce evidence on this and 
1914. e it will be open to the respondent to show that the appellants are 





Satis Chandra bound by the orders that have been made. The return should be 
v, made in two months. M 
peeti k A T.L Issue sent down. 
Fenkins, G F (3 
. 
«Before Sir Asutosh Mookerzes, Knight, Judge, and Mr. Jaslice 
N. R. Chatierjea. 
ABDUL RAHAMAN 
Civit 5 
1915. SARAFAT ALI AND ANOTHER.“ 
nai, tl 


August, 33, 24. Rxecution sale—Altered condition, affording relief on—Sctting aside execu- 
tion sale on ground not mentioned in the applicarion—Ex-parte dacree, 
setting aside of, effect of—Assignoe of decres-helder anction-purchaser— 
Fresh decree subsequently made, effect of 
The Court may, ın order to shorten litigation or to do complete justice 

between the parties, take notice of events which have happened since the 

{nstitution of the proceedings and afford relief to the parties on the basis of 

the altered conditions. 


Rai Charan v. Biswa Nath (1), Haart Mull vy. Jonak Prosad (2) and 
Ramyad v. Bindeswari (3) referred to. 


æ The primary Court is competent” io certain circumstances to set aside an 
execution sale on a ground which was not mentioned in the application of the 
judgment-dobtor and did not In fact exist when that application was made. 


As soon as the ex-pafte` decree is set aside, the execution sale held there- 
under falls through lf the purchaser is the decree-holder and a fresh decreo_ 
subsequently made cannot valiflate that sale. 


Set Umedual v. Srinath Roy (4) followed. 


Hasari Mull v. Janaki Prosad (2) and Ramyad v, Bindeswari (3) distin- 
gulshed. 

The effect of the cancellation of the e.x-paris decree on the execution sale 
held thereunder, is not touched by the fact that the decree-holder auction- 
purchaser has assigned away the property sold. 

Satis Chandra v. Rameswar: (5) followed. 

Sheikh Ismal v. Rajab (6) dissented from. 


* Appeal from Appellate Order No. 597 of 1914, against the order of 
T.K. Jhonston, Esq., District Judge of Noakhali, dated the 14th November 1913, 
reversing that of Babu Jadab Chandra Chakrabarti, Munsifi of Sandwip, dated 
the 28h July 1913. i 

(1) (1914) 20 C. L. J. 107. (2) (1907) 6 C. L. J. ga 

(3) (1907) 6C L- ] 102. (4) (1906) 1. L. R. go Mad. 295. 

t) (1914) 22 C. L. J. 409: (6) (1900) I L. R. 27 Cale, 810, 


pi 
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Appeal by the Judgment-debtor. 

Application to set aside an execution sale. 

In execution of an ew-parfe mortgage decree, a certain property 
was sold and the sale was confirmed. An application to set aside 
the sale on the graund that it was held irregalarly and fraudulently, 
was made, At the same time, the judgment-debtor instituted proceéd- 
ings to have the ex-par/e decree Itself set aside. Immediately after 
the purohase of the property, the decree-holder auction-purchaser 
transferred the property to a third person, who was also made a party 
in the proceeding to set aside the sale. 


The ex-par/e decree was set aside. The primary Court set aside 
the sale. This order was reversed on appeal. 

Babu Jyotis Chandra Hasra for the Appellant. 

Babu Kali Prosanna Piplai (for Moubi A, E. Enalul Huq) 
for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this appeal to consider 
whether a sale of the properties of the appellant in execution of an 
ez-parfe mortgage decree should stand confirmed. (The sale was 
held on the znd November 1911 and was confirmed on the 13th 
December following. The decree-holder, who had himself become 
the purchaser, forthwith transferred the property to another person. 


On the roth August 1912, the judgment-debtor applied to have” 


the sale set aside ; he alleged that the sale had been irregularly and 
fraudulently held and had caused him substantial injury. He joined 
as opposite parties to his application both the decree-holder auction- 
purchaser and the assignee from him. At the, same time. he instituted 
proceedings to have the ex-parte decree Itself set aside. On the 22nd 
February 1913, the application to set aside the ex-par/e decree was 
gianted, Thus, on the 28th July 1913, when the Munsiff took up 
for disposal the application to set aside the sale, he found that the 
ex-parte decree had already been set aside. He consequently held 
that the sale must be set aside on ths authority of the decislon 
in Sef Umedinal v. Srinath Ray (1), although in the Interval the 
decree-holder auction-purchaser had transferred the property to a 
stranger. In this view, he declined to take evidence as regards the 
merits of the case and set aside the sale without enquiry into the alle- 
gations of fraud, irregulaiity and substantial injury. On appeal by the 
assignee from the decree-holder auction-purchaser, the District Judge 
has reversed this order and has directed that the sale do stand 
(1) (1900) I L, R. a7 Cale. 810. 


41, 


CivIL, 


— 


1915. 
* Nard 
Abdul Rahaman 


. 
Sarafat Ali. 


August, 24. 
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good, "He has held that the assignee from the decree-holder stands 
ona better footing than his assignor and is entitled to retain the 
property, notwithstanding the cancellation of the ex-par/e decree 
which was the foundation for the sale. The judgment-debtor has 
now appealed to this Court and has invited us tqhold that the sale 
stood cancelled as soon as the ex-parte decree was set aside and 
that it was immaterial that the property had meanwhile been 
assigned away by the decree-holder auction-purchaser. We are 
ofsopinion that this contention is well-founded and must prevail. i 

In the first place, it is clear that the primary Court was compe- 
tent to set aside the sale on a ground which was not mentioned 
in the application of the judgment-debtor and did not in fact 
exist when that application was made. Itis well-settled that the 
Court may, in order to shorten litigation or to do complete justice 
between the parties, take notice of events which have happened since 
the institution of the proceedings and may afford rellef to the parties 
on the basis of the altered conditions. The decisidns which recog- 
nise this principle are reviewed in Rai Chiran v. Biswa, Nath (1) 
and reference may be made particularly to Hagari Mull v. Janaki 
Prosad (3) and Ramyad v. Bindeswari (3). 

In the second place, it is clear that the effect of the cancellation 
of the ex-parfe decree on the execution sale held thereunder, is not 
touched by the fact that the decree-holder auction-purchaser has 


“assigned away the property sold. As fully explained by Jenkins 


C. J.in Satis Chandra v. Rameswari (4), the assighee stands in 
no better position than His assignor. This is borne out by the 
decision of the Judicial Committee in Zain-ul-abdin v. Muhammad 
Asghar Ali ($), and it is plain that the contrary view adopted in 
Sheik Ismal v. Rajab (6) is supported neither by principle nor by 
authority. The theory whereby a special protection is afforded 
to a strapger who purchases at an execution sale will be found 
expounded in the case of Narendra Phagdra v. Jogendra Narayan 
(7); that rule cannot be extended to an assignee of the decree- 
holder auction-purchaser. 

We are informed that on re-trial of the suit, a decree has been 
made in favour of the plaintiff against the defendant; but as 
Maclean C. J. pointed ouf in Sef Umedmal v. Srinath Ray (8), 


(1) (1914) 20 C, L, J. 107. (2) (1907) 6C. L J. ga. 

(3) (1907) 6C. L. J. 1ọ2. (4) (1914) 22 C, L. J. 409. ` 
(5) (1887) L. R. 15 L A. 12; 1. L, R, 10 All. 166. 

(6) (1906) I.L R. go Mad. 295. (7) (1914) 20 C. L. J. 469. 


(8) (1900) I. L. R. a7 Calc. 810. 
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that does not affect the question of the effect of the cancellatién of 
the ex-parv/e decree upon the sale held thereunder; as soon as the 
ex-partt decree was set aside, the sale fell through, and the fresh 
decree qubsequently made could not possibly validate that sale. 
On this ground, the present case is distinguishable from the decisions 
in Hasart Mul! v. Janaki Prosad (1) and Ramyad v. Binderw ri 
(2), whorc the very decree which was tĦe basis of the sale, though 
temporarily nullified, was ultimately maintained. 

The result is that this appeal is allowed, the order of the District 
Judge set aside and that of the Court of first instance restored. 
Each party will pay his own costs throughout the proceedings. 

AT N. Appeal allowed. 


(1) (1907) 6C. L. J]J 92. (2) (1907) 6 C. L. J. 102. 





Before Sir Asutosh Mookerjee, Knight, a ani Mr. Justice 
Beachcroft. 
JHUMAK KAMTI 
v. 


DEBU LAL SINGH AND OTHERS,” . 


Suit, maintainability of—Specific Relief Act (Iof 1877), SecBon 4a—Conse- 
quential relief —Prayer for confirmation of posssssion—Dispossestion—Crimi- 
nal Procedures Code (Act Y of* 1898), Section 145, order under—Relief to 
be obtained different from relief sought. A 


A prayer for confirmation of possession in the plaint is a prayer for conse- 
quential relief within the meaning of section 42 of the Specific Relief Act, 

Goburdhun v, Munnoo Lali (1); Dinobundhoo v, Rajmohines (2); Buhur- 
conissa v. Kureemoonissa (3) and Fey Narain v Grish (4) referred to. ° 

An order under sectlon 145 of the Code of Criminal Procedure has not 
necessarily the effect of actual dispossession of the ufsuccessful party. 

Ram Mundur v. Fanki Pershad (5) explained. ' 

A sult is not liable to be dismissed on the ground that the relief which the 
plaintif is entitled to obtain is different from the relief he has actually sought. 

Moulvie Abdoollah v. Shaha Mujeessooddeen (6); Rash Dharee v. Nuthoonce 
(7); Kasher Nath v. Mohesh Chunder (8 , Amir Hossein v. Imamibandı (9) and 
Ckampu Dai 1. Uma Dai (10) referred to. . 

* Appeal from Appellate Decree No. 2564 of 1909, against the decree of 
Babu Jogendra Nath Mitter, Subordinate Judge of Monghyr, dated the pth 
July 1909, reversing that of Mr. Syed Husain, Munsiff of Monghyr, dated the 
zoth April 1909. 


(1) (1871) 16 W.R. gs. (a) (1871) 16 W. R, 2:3. 
(3) (1872) 19 W.R. 18. (4) (1874) 22 W, R. 438. 
(5) (1882) 12C, L. R. 139. (6) (1871) 16 W. R. 27. 
(7) (1875) 24 W. R. gor. 18) (1875) 25 W. R. 168. 
(9) (1882) 11 C. L. R. 443. (10) (1882) 11 C. L R. 451. 


6 


415 


CiviL, 


1915. 

. wer 
Abdul Rahaman 
*. 
Sarafat Ali, 


Mookerjee, 5. 


May, > 


THE CALCUTTA LAW JOURNAL. (VoL, XXII. 


A “suit by the plaintiff for confirmation of possession on the allegation that 
he was in possession at the date of the institution of the suit is not to be 
dismissed, if it transpires that he was not in possession at that date. 


Appeal by the Plaintiff. 


Suit for declaration of title to land and dor confirmation of 
possession thereof. 


e The material facts and arguments appear from the judgment. 
Babu Lal Mohun Ganguly for the Appellant. j 


Babus Foges Chunder Roy and Gopal Chunder Some for the 
Respondents. 


The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the plaintiff in a 
suit for declaration of title to land and for confirmation of possession 
thereof. The plaintiff alleges that the landlord defendants have - 
fraudulently brought his property to sale, that they have collu- 
sively obtained delivery of symbolical possession through Court, 
and, that by reason of their unauthorized interference with his posses- 
sion, proceedings under section 145, Criminal Procedure Code, have 
terminated usfavourably to him. Under these circumstances the 
plaintiff asserts that he has not lost actual possession of the land in 
suit and prays for declaration of title add confirmation of possession. 
The claim was resisted on the merits, and also on the ground that 


* the suit was not properly framed. The Court of first instance over- 


ruled all the objections of the defendants and made a decree in 
favour of the plaintiff. Upon appeal the Subordinate Judge has 
not discussed the case on the merits but has held that inasmuch as 
the plaintiff had failed to prove his possession at the commence- 
ment of the suit, it is barred under section 42 of the Specific Relief 
Act. : 


On behalf of the appellant, it has been argued that the proviso 
to section 42 of the Specific Relief Act does not operate asa bar to 
the suit because in addition to a prayer for declaration, there 
was a prayer for consequential relief, namely, confirmation of posses- 
sion. On behalf of the respondent, ıt has been contended that 
the suit ig not maintainable, because the effect of the, order under 
section 145, Criminal Procedure Code, was to dispossess the plaintiff 
in the eye of the law, and he was consequently bound to ask for re- 
covery of possession. In our opinion, the ground assigned by the 
Subordinate Judge, as also that advanced in this Court, in support 
of his decree, are wholly unfounded. 
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An examination of the plaint shows that the suit wag not framed 
ås one for a pure declaration. There was a prayer for confirmation 
of possession which, as has been uniformly held in this Court, is g 
prayer for consequential relief: Goburdhun v, Afunnoo Lall (1); 
Dinobundhoo v. RA Mohinee (2); Buhuroonissa v. Kureemoonissa 
(3); Joy Narain v. Grish Chunder (4). The view taken by the 
Subordinate Judge cannot therefore be supported. . 


* In go far as the new ground assigned by the respondents in thig 
Court is concerned, it divides itself into two branches ; namely, firsé, 
that the effect of the order under section 145, Criminal Procedure 
Code, was to dispossess the plaintiff and to make it obligatory 
upon him to sue for recovery of p&ssession ; and, secondly, that 
as the suit has been framed as one for declaration of title and 
for confirmation of possession upon the allegation that the plaintiff 
was in po3session at the commencement of the suit, the Court is 
bound to dismiss it if it transpires from the evidence that the plaintiff 
was not in possession as alleged, 


In support of the first branch of this argument reliance has “been 
placed upon the cases of Ram Mundur v. Fanki Pershad (5) and 
Administrator-General of Bengal v. Bhagwan Ohandra Ray Chaudry 
(6), and reference has also been made to the decision of the Judiclal 
Committee in Dinomont Chowdhrant v. Brojo Mohini Chowdhrani (7). 
The decision last mentioned is an authority for the proposition that 
orders for possession under section 145 of Act X of 1882 and the 
corresponding sections of earlier statutes are merely police orders 
made to prevent breaches of the peace and decide no question of 
title ; this principle is plainly of no assistafice to the respondents. 
In so far as the case of Ram Mundur v. Janki Pershad (5) is con- 
cerned, itis sufficient to state that the Court was there called upon 
to consider the effect of an oider under section 59 of the Land 
Registration Act. Under that section the civil Court summarily 
determined the right to possession, and the party in whose favour 
the decision is given is ultimately placed in possession. The 
position may well be maintained that an order of this character, 
when followed by delivery of possession, operates as dispossession 
of the unsuccessful party. The only question raised, however, in 


(1) (1871) 15 W. R os. (a) (1871) 16 wW. R. 213. 
(3) (1872) 19 W. R. 18. (4) (1874) 22 W. R. 438. . 
(5) (1882) 12 C. L, R. 139. (6) (1911) 15 C. W, N. 758, 


(7) (r901) I. L. R. 29 Calc, 187; L. R. ag I, A. ap 


aa 


a 
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the case of Ram Mundur v. Fank: Pershad (1) was whether under 
‘these circumstances a suit for pure declaration could be matntained. 
The Court was not called upon to consider, whether if the suit had 
‘been framed as one for confirmation of possession the Court would 
have been bound to dismiss the suit as framed. But we may 
observe that no useful analogy can be drawn from a consideration 
*of the provisions of the Land Registration Act, and notwithstanding 
a dictum apparently to the contrary in Administrator-General*of 
Bengal v. Bhagwan Chandra Ray Chaudry (3) the proposition 
cannot be comprehensively laid down that in every case where an 
order under section 145, Cilminal Procedure Code, has been made, the 
necessary consequence is the» actual dispossession of the unsuccess- 
ful party. The first branch of the argument of the respondents can- 
not therefore prevail. 


In support of the second branch of the contention of the re- 
spondents, it has been argued that where a plaintif has sued for 
confirmation of possession upon an allegation that he was in posses- 
sion at the date of the institution of the suit, the Court is bound to 
dismiss the guit if it transpires that the plaintiff, as a matter of fact 
or of law, was notin possession at the date of the commencement 
of the action. This position is supported nelther by principle nor 


` by authority. lf a piaintiff asks for confirmation of possession, 


he seeks consequential relief within the meaning of section 43 of the 
Specific Relief Act. Consequently no question arises as to the effect 
of the proviso to that section. No question also arises as to the 
furisdiction of the Cou. The only objection which can possibly 
be taken is that the consequential relief which the plaintiff may be 
really entitled te obtain, namely, recovery of possession, is different 
from the consequential relief which he has actually sought, namely, 
confirmation of possession. In our opinion, it would be a meaning- 
less technicality in this class of cases to dismiss a suit on the ground 
that the relief which the plaintiff is entitled to obtain is different 
from the relief be has actually sought. This view has been 
uniformly taken by this Court since 1871 as is shown by the cases of 
Moulvi Abdoollah v. Shaha Mujeessooddeen (3); Rash Dharee Singh 
v. Nuthoonee Singh (4); Rashee Nath v. Mohesh Chunder (5); Amir 


Hossein v, Imambandi Begum (6) and Champa Dai v. Uma Dai (7), 


(1) (1882) 12 C. L. R. 139. (2) (1911) 15 CW. N. 78., 
e (3) (1871) 16 W. R. 27. (4) 0875) 24 W. R. gor. 
(5) (1875) 25 W, R. 168. (6) (1882) 11 C. L R, 443. 


(7) (1882) 11 C. L R 455 


+ 
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We must hold, accordingly, that the suit should not have been 
dismissed on the ground assigned by the Subordinate Judge; and 
further that it is not liable to be dismissed on the grounds formu- 
lated by the respondent for the first time in this Court. 


The result is that this appeal is allowed, the decree of the 
Subordinate Judge sst aside and the case remanded to him in order 
that the appeal may be heard on the merits. The appellant? is 
entitled to his costs in this Court. We assess the hearing fee at 
five gold-mohurs. : 


We may point out that the Court-fees paid on the plaint appears 
to be insufficient. When the case goes back to the Subordinate 
Judge, he will call upon the plainfiff to pay Court-fees ad valorem 
upon the claim as set outin the plaint; if the plaintiff refuse to 
carry out the order of the Court, his sult will be liable to be dis- 
missed. 


A TA Appeal allowed : case remanded. 





Before Sir Lawrence Jenkins, K.C.LE., Chief Fustioe, Sir Asutosh 
Mookerjee, Knight, Judge, and Mr. Fuslice Holnwood. 


HEMENDRA NATH ROY 
oe - eo 
UPENDRA NARAIN ROY AND anorurxr.* 


Digwar of Ghat Burrakh—Position—Civil Court, if can reinstate Digwar~ 
Declaratory relief—Specific Relief Act (I of 1877), Section 42—Object or 
motive of party—Nelisf to be specifically stated—Argument JSrom analogy. 
Per Fenkins C.F, and Holmwood ¥.—The Digwari position of Ghat 

Burrah is that of an cfiice remunerated by the enjoyment of land, There is a 

general usage on the death of a Digwar holding office to appoint his heir in his 

place as the successor to his office. The helr’s claim and tenure of office is 
dependent on the approval of the Government. 


Per Mookerjes J.— Tho grant toa Digwar of Ghat Burrah is pot of lands 
burdened with certain service, but of an office the performance of whose 
dutles is “remunerated by the user of Iands. The land and office go toge- 
ther; but the office is the primary concern, the occupation of the land Is subsi- 
diary thereto, The property is held by a man to himself as holder of an office 


* Letters Patent Appeal No. 1 of 1914, against the judgment of N. R. Chatter- 
joa, J., dated the a7th March 1614, differing in opinion from that of Fletcher J. 
in Appeal from Origina! Decree No. 298 of 1911, against the decree of Babu 
Mohini Mohan Dutta, Subordinate Judge of Bankura, dated the. 24th 
March 1911, 
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and his “successor In that office. The office itself is not hereditary in the sense 
that the heir of the last holder is entitled asa matter of right to discharge the 
duties of the office and to remunerate himself from the usufruct of the 
lands attached thereto. The holder of the office is liable to be removed for 
failure to discharge his duties to the satisfaction of the Exgcutive Government ; 
onthe removal of a Digwar, his successor acquires a valid title to the office, 
only if appointed thereto by the Executive Government. 


Per curiaws.—The civil Court has no jurisdiction to reinstate a Digwar 
who has been dismissed by the Executive Government as unfit for the discharge 
of His duties, But the position is different, where the Commissloner decides 
against a claimant notin the exercise of his discretion but upon an erroneous 
view of the relative title of hls contestant. In such a case the civil Courts can 
grant relief by way ofa declaratory decree under section 42 of the Specific 
Rolie€ Act, so that the plaintiff may approach the Executive Government and 
seek their decision on the question of the appolntment of a successor to the 
office of Digwar of Ghat Burrah, 


Lali Dharee v. Brojo Lall (1) referred to, 

If the bill contains charges putting facts in issue that are material., the 
plalotiff Is entitled to relief which those facts will sustain under the general 
prayer; but he cannot desert specific relief prayed and, under the 
general prayer, ask specific relief of another description; unless the facts and 
circumstances chapged by the bill will consistently with the rules of the Cout 
maintain that golief. In the application of this rule, the test is, whether the 
defendant will be taken by surprise and there can be no surprise if the deficlent 
relfef not specifically claimed, but supplied es the Courts think just, is consistent 
yith the relief specifically claimed As wellas with the case ralsed by the 
pleadings. 

Hiren v. Mill (2) referred to, 

Per Mookerjes $.—The Court is not concerned with the object or motive 
of the party who comes into Court in assertion of his alleged right, and he is 
not to be refused declaratione merely because he seeks it with a view to influ- 
ence the opinion of thé executive authorities. 


Ram Chandra v, Anant (3); Govind v. Bapuji (4); Khando v, Apayi (5) 
and Rakim Khan v. Dadamiya (6) referred to. 


But the position is different when the declaration sought can be based only 
on the investigation of a question which ıs by statute or othciiise expressly 
excluded from the cognizance of the cavil Court. 

Khando v. Apaji (7); Chinto v. Lakshmibai (8); Balkrishna v Balaji (9); 
Raoji v, Gents (10); and Fivazi v. Fakir (11) referred to, 

(1) (1868) 10 W, R, 401. (2) (1€06) 13 Ves. 114 (119). 

(3) (1883) L L. R. 8 Bom 35, (4) (1893) I. L. R. 18 Bom. 516. 

(5) (1904) 11 Bom, L. R, 1342 Foot-note. 

' (6). (1909) 11 Bom. L. R, 1339; L L. R 34 Bom. tor. ` 
(7) (1877) LL. R. 3 Bom. 370. - (8) (1878) 1. L. R. a Bom, 375. 
() (1884) I, L, R. g Bom. a5. (10) (1896) I. L. R. a9 Bom! 344. 
(11) (1912) 14 Bom. L, R. 395. 
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LL 
An argument from analogy may arise where a principle of law is involved, — 


but when Courts are dealing with the positive enactment of a statute, reasons 
founded upon analogy are scarcely applicable. This is especially applicable 
when the rights of the parties litigant depend in a great measure upon the 
nature of the particular tenure or the terms of the particular grant. 


Letters Patent Appeal by Defendant No. 1. 


Suit for recovery of possession ®f land on declaration of title 
¢hereto as Digwar of Ghat Burrah. The sult was decreed by the 
first Court. On appeal to the High Court, the Judges of the Divi- 
sion Bench were equally divided in opinion, Fletcher J. was of 
opinion that the decree of the first Court should be reversed and 
„the suit dismissed; N. R. Chatterjea J. was of opinion, on the 
other hand, that the decree should be confirmed. i 


Fletcher J.—This is an appeal preferred by the defendant 
No. 1 against the judgment of and decree passed by the learned 
Subordinate Judge of Bankura decreeing the plaintiff's suit, 

The present dispute relates to office of digwar of the Ghat 
Burrah in the Purgana Mahisara in the District of Bankura and the 
ghaiwali lands held therewith. > 

Neither the origin of the jazgir, nor the precise tithe at which 
it was created is known, but it appears that as far back as 1771 


corresponding with 1178 B. S., the yillages of which it was com. 


posed were held by jaigirdars who paid to Government #rds of 
the annual value thereof as revenue and retained the other ¢rd as 
remuneration for the services under which the jaigir was held. 
The villages included in the jaigir were permanently settled as 
part of the zemindari of which the defendant No. 3 is the zemindar. 
In fixing the Government revenue at the time of the decennial 
settlement, the lands included In the jazgar were assessed at the 
*rds then’ payable by the jaigirdarto the Government and the 


4rd retained by the jaigirdar in lieu of services formed no part of 


the assets of the zemindari in respect of which the Government 
revenue was fixed. 


The above statement I take from the judgment of Their Lord- 


ships of the Judicial Committee of the Privy Councll in the’ 


case of NVilmoat Singh v. Bukra Nath Singh (1). That de- 
cision of Their Lordships was with reference to the nature 
of the estate taken bythe heir of a deceased ghafwal in lands 
situate in the same zemindari and Purgana as the present and the 


(1) (1882) I. LR. 9 Calc 187 (199) P.¢, 


16014. 
ore 
Harck, 47. 
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Civit, statement is based on a report of Lalla Kanji, eksil lar of Pachit, 
NE made on the 8th of July 1799. This same report is a portion of 


IS. è 
—_~ the evidence in this case being marked Exhibit K. : 
Hemendra Nath $ 
7. Their Lordships also found in that case that the jargirdar 
Upendra Narain. before them was not one of the gåarwals referred fo in the report of 


Fletcher, Y. Lalla Kanji as being subordingte tọ and paid by the digwar out 
of’ their jaigirs “ for they were paid by the rd of the ma/yusiri 
which they were allowed to retain as compensation theirs 
services.” 


It is clear, therefore, that the holding of the jaigirdars in that 
case corresponds very one to the digwar holding in the 
present case, 

Excluding the report of Lalla Kanji, the earliest document that 
wè have in the present case is a document called a Aukamnama 
Exhibit I (14) dated the 23rd of May 1847. This document is 
addressed to Adwaita Charan Rai (grandfather of the defendant 
No. 1) and Gour Mohan Rai (ancestor of the defendant No. 8) the 
then digwars of the Burra Ghat informing ‘them that they were 
not entitled tognake a gift or permanent settlement of the lands but 
that they could only grant po/fas limited to the period of their 
incumbency. The next document we have is the itamaadisi for 
the year 1849 (Exhibit D). The eighth column thereof is headed 
~: In what year, what date, what person, in whose place and in 
what capacity appointed temporarily or permanently” and in 
column 7 these remarks appear which obviously ought to have been 
placed in column 8. “In the year 1221, Aditya Rai was appointed 
in place of Madan Rai who was dismissed. Gour Mohan Rai was 
appointed on thes 35th of Bhadra 1238 in place of his deoeased 

* father Anand Rai.” On the szoth February 1855, one Bistu Das 
Balstab presented a petition to the Magistrate charging the then 
digware with neglect of duty and other improper conduct. The 
Magistrate appears to have summoned the dyewars before him for 
onthe roth of May 1855 there is an order of the Joint Magistrate 
of Bankura dismissing Kartic Rai from the post of sardar ghatwal 
and warning Muktaram Ral (who had succeeded Gour Mohan Rai) 
to be more careful in the discharge of his duties in the future. Tho 
order of the Joint Magistrate concluded in these words “ that 
notification be duly served in the sadar and mofussil for attendance 
of c4ndidates for the post.” Accordingly wo find that the Joint 
Magistrate on the arst of June 1855 (Exhibit 92) appointed Rasik 
Lal Upadhya as sardar ghafwal in place of Kartic Rai. Rasik Lal, 

ii 
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however, held the post fora very short time. For it having been 
brought to the notice of the Commissioner that Rasik Lal was a 
relative of the nasir of the Criminal Court at Bankura and that his 
appointment was in breach of an order passed by the Superintendent 
of Police, the Commissioner directed the Joint Magistrate of 
Bankura to dismiss Rasik Lal and appoint some other person Ín 
his ‘place. : . 


On the 14th of April 1856, the Joint Magistrate of Bankura 
appointed Rajaram Ral, grand unole of the plaintiff in the place of 
Rasik Lal the dismissed sardar gha/wal. It appears from a peti- 
tion (Exhibit I—19) of Manjur Ahmed, Sub-Inspector of Police 
addressed to the Superintendent of Police and dated 18th of july, 
1869, that the Sub-Inspector reported that Kartick had rendered 
important services to the Police {na criminal case and suggested 
that Kartick should be appointed in place of “ the suspended sardar 
Mohendra Narain Rgl. so that he will be useful (torn) in the 
(illegible) case of Purgana Mahisara while public duty will be satls- 
factorily discharged.” The Superintendent of Police forwarded this 
petition to the Magistrate endorsing thereon. “ Forvarded to the 
Magistrate who is kindly requested to inform the undersigned if there 
ig any serious objection to his being re-employed.” 


The Magistrate returned the petkion with the following endorse- 


ment “ None but I think he should not displace the man ap? 


pointed to his (post). Let him (have the next) vacancy.” On the 
18th of August 1869, Kartick was informed through an order, of 
the Superintendent of Police that he would get the next vacancy. 

The suspension that Mohendra was under, appears to have resulted 
in hig dismissal; for Exhibit M shows thar Kartick was appointed 
sardar ghattonl in the vacancy caused by the dismissal of Mohendra. 
Mohendra appealed against the order dismissing him first to the 
Commissioner of the Burdwan Division who rejected his appeal 
(Exhibit F) and then to the Lieutenant-Governor who reversed the 
order of the Commissioner and direéted that Mohendra should 
be “reinstated In service” (Exhibit 95). 

It appears that in the year 1904, that the Pachit zemindarl had 
become an encumbered estate under the management of the Court 
of Wards and that proceedings were being taken for the purpose 
.of revising the assessments. Mr. Gupta the Magistrate and Collec- 

-tor had summoned a1 ghafwals (including Mohendra) to appear 
before him ht his camp at Nagardang. = 
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The 21 ghatwals - presumably on the ground that they- did not 
wish their assessments to be revised falled to appear before 
Mr. Gupta. 


Thereupon by an order, dated the 19th of July, 1904, 
(Exhibit Lı) Mr. Gupta summarily dismissed them. 


There can be no doubt as regards Mohendra at least, 
Mr. Gupta’s order of dismissal was never acted on, From a letiey 
from Mr. Gupta dated the 6th of August r904 (Exhibit 96) 
addressed to the Manager of Pachit Encumbered Estate, it appears 
that Mohendra and the other dzgwars had consented to execute 
kabulta/s for the revised assessments, and that the orders for their 
dismissal would be’ cancelled in execution of the sadwiia/s. This 
coupled with the fact that Mohendra continued as digwar down 
to. the date of his death shows conclusively that Mr. Cups order 
of dismissal was never put into effect. 


On the 27th of August, 1907, Mohendra presented a peti- 
tion to the Distiict Magistrate (Exhibit 98) asking that owing 
to ill-Realth he might be allowed six month’s leave and that his son 
the plaintif «night act ‘In his place, On the same day the Distriet 
Magistrate franted Mohendra’s prayer, 


Before the expiry of his leate Mobendia died. The plaintiff 

e thereupon presented a petition to the District Magistrate praying 

that he might be “ either appointed in the said post o1 to be allowed 

time.” Upon a 1eport by the Police upon this petition, the District 

Magistrate passed orders that “Upendra Rai will continue to act 

in place of his deceased father Mobendra Narain Ral sardar of 
Bharra until furtber orders.” 


Kartick dicd in the sea1 1900, leaving his infant son, the defend- 
ant No. 1 snd his widow Kaiunamoyi him surviving, 


Shortly after the death of Mohendia, Karunamoyi acting on behalf 
of the defendant No. 1 piesented a petition to the District Magis- 
trate praying that in accordance with the promise made to Kaitik 
in 1864, the defendant No. 1 might be appointed sardar ghatwal. 
The Distiict Magistrate referred this petition for enquiry and report 
to Baby S. C. Mukherji, Deputy Magistrate. The Deputy Magis- 
trate reported that Karunamayi’s petition should -be rejected and 
that the acting gåa/wal the plaintiff should be appointed In place of 
his deceased father, On the 16thof June, 1908, the Distict Magis- 
trate confirmed the report of the Deputy Magistrate (Exhibit 129.) 
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On appeal to the Commissioner of Burdwan Divislon, the Com- 
missioner set aside the order of the Magistrate and directed that the 
defendant No. 1 should be appointed sardar ghafwal (Exhibit 130). 

Thereupon the plaintiff appealed to the Board of Revenue who 
said they had no jfrisdicuon in the matter and then to the Govern- 
ment of Bengal. On the zyth of March, 1goy, the Commissioner 
of the Burdwan Division was directed’ to inform the plaintiff that in 
the opinion of the Government of Bengal the remedy for any griev- 
ance which he may have lies in the Civil Court (Exhibit 133). 7 

Thereupon the plaitif filed this suit making as defendants the 
defendant No. 1 who is the appellant before us, the defendant No, 3, 
the Secretary of State for India in Council who has filed a written 
statement supporting the case of defendant No. 1, the defendant 
No. 3 the szamindar, the Raja of Pachit, the defendants Nos. 4, 5; 
6 and 7, the plaintiff's brothers and the defendant No. 8 the other 
digwar of the Barra Ghat. 

On the appeal before us, it has been contented on behalf of 
the appellant first, that the office of sardur ghafwal is merely a 
personal office held under the Government, the gha/wal* being 
remuncrated for his services by the profits of the lands in lieu of 
wages, secondly, even if the jaigir in the hands of Karfick was an 
ancient permanent heritable tenure, that upon his dismissal the 


tenure was forfeited and Mohendra did not hold the lands on such = 


tenure and-thirdly, that in any event, the plaintif cannot succeed 
to the jaigtr and office without the sanction of the Government. 

On behalf of the respondent it has been urged that the jaigjr 
is an ancient, permanent, heritable tenure to which the plaintif on’ 
the death of his father was entitled to succeed as of right. Secondly, 
if the sanction of the Government was requisite, such sanction 
bas in fact been given or that it cannot be unreasonably withheld 
and that the acts of the Executive Authoritles show that the plain- 
tiff is afit and proper person to discharge the duties of the office, 
and the refusal of the Executive Authorities is subject to review by 
the Court. 

If the various appointments and dismissals of the iia stood 
alone, there might be a good deal to be said in favour of the view 
that the office of sardar ghafwal was merely a temporary office held 
at the pleasure of the Government. But in this case we have the 
very valuable assistance of the judgment in the case of Nilmoni 
Singh Deo v. Bakra Nath Singh (1) to assist us to come to a 


(1) (1882) I. L. R. 9 Calc, 187. 
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conolusion in the present appeal. But before passing to the consider- 


- atlon of that judgment, I shall deal with the second point urged on 


behalf of the appellant, vis., assuming that Kartik had a permanent 
heritable holding on his dismissal, the tenure was destroyed and that ` 
Mohendra got merely an office which he held at tbe pleasure of the 
Government. 


e Iam not inclined to give much force to this argument. Kartk’s 
father was appointed in place of a dismissed gha/wa/ and presum~ 
ably both Kartik’s father and Mohendra were placed in possession 
of the jaigir on the same terms as the original digwar. This would 
appear to be so from the payments made by Mohendra which are 
proved by the evidence, fo, the pay of men atthe Thana and 
documents addressed to him calling on him to perform the duties of 
his office. The next question is as to whether the sanction of 
the Government is requisite in order to enable the heir of Mohendra 
to succeed. 


In case of Milmoni Singh Deo v, Bukra Nath Singh (1), the 
questiqn in dispute wes whether gha/wa/i lands in the Purgana in 
the hands of ù son, who had been appointed gha/wa/ upon his 
father’s deayh “were assets liable for the payment of the father’s 
debts. 


The appeal, therefore, ralsed directly what was the nature of 
the interest the son of a deceased gha/wa/ took in the ghatwali 
lands upon his father’s death. In the course of delivering the 
opinion of their Lordships Sir Barnes Peacock made the following 
remarks (at page 203 of the Report.) ‘ Their Lordships entertained 
no doubt that whether it was a gha/wali or not, the tenure was an- 
alogous to & ghatwali tenure of the nature described in the pre- 
amble to Regulation XXIX (at page 206). These jagirs though 
hereditary “are not governed by the ordinary rules of inheritance 
under Hindu or Matomedan law and are subject to the condition 
of the Government approval of the helr (at page 207).” In acase 
between the appellant and the respondent, Bakra Nath Singh, it was 
held that the holder of the tenure in question In this suit ia not 
responsible for the debts of a former jagirdar. The Deputy Com- 
missionerin his judgment said as jagirdar the defendant has what 
his father had a life interest in the jagir. Whether the son will 
succeed or not is nozwithstanding the tenure is hereditary, uncer- 
tain as he may at any moment, be dismissed from Government 


(1) (1882) I. LR. 9 Calc, 187. 
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employ rather he should have said “may never be sanctioned as 
jagirdar” (at page 208). “Itis quite clear that if the jagir weie 
transferable without the consent of Government either by descent 
to an heir or by voluntary sale or sale in execution or otherwise, 
there would be no ggcurlty that the transferee would be a proper 
person to discharge the duues in respect of which lands are held 
at the reduced rent.” 7 ° 


. We have also been referred to the Fourth Volume of Sit 
William Hunter’s Statistical Survey of Bengal (page 254) where at 
stated that ghatwu/i lands in Bankura are neither transferable nor 
hereditary. 

As against this the respondent relies on the judgment of Haring- 
ton and Mookerjee JJ. in the case of Fogendra Nath Singh v. 
Kali Churun Roy (1). That was a judgment of these learned 
Judges ona second appeal and the report merely gives the judg- 
ment without a statement of the facts or of the argument. That 
case came before the learned Judges on second appeal so that 
they were bound by the finding of fact of the lower appellate court, 
and what was apparently argued in that case was whether the 
dismissal of a ghu/wal when he had been acting as deputy for his 
father operated as a dismissal of him after his father’s death. 
Further the case of Nilmoni Singh Deo v. Bakra Nath Smgh (2) 
was not referred to in the judgment of and presumably was not 
cited before the learned Judges. The case did not, therefore, purpor? 
to explain or distinguish the decision of the Piivy Council and 
I do not think ıt assists usin dealing with this case of land within 
the Purgana Mahisara, Next it was argued on behalf of ‘the 
respondent that he did infact obtain the sanction of the Govern- 
ment, This, it 18 said, 18 so since the Magisfrate approved of 
Kartick acting as gha/wa/ and, therefore, the Government must 
consider that the respondent is a person fit to discharge the 
duties of the Office and it is not open to the Government to 
disapprove of the respondent unless he is unfit for the Office, 


But the words used in the judgment m the case of Nilmoni 
Singh Deo v. Bakra Nath Singh (2) are “ the sanction.” ‘ Sanction’ 
in its ordinary signification means prior approval and implies a 
power to disapprove. It would be contrary to the practice in 
Indta to hold that the approval of a person to hold an appoint- 
ment in an acting capacity isan approval of him for the perma- 
nent post. 

(1) (1905) 9 C. W. N. 663, (a) (1882) 1. L. R. 9 Calc. 187. 
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* APpointments of practically all posts under the Crown in India- 
are at some time or other held by persons in what is called 
an acting capacity. This appears from the report in case of 
Nilmont Singh Deo v. Bakra Nath Singh (1). The judgments . 
in the lower Courts in that case were the decision of the Officlat- 
ing Judge and a decision of a Bench of this Court one of the 
members of which Mr. Juste L. Jackson is described in their 
Lordships’ jugdment as.the acting Chief Justice. I cannot think 
that the Government intended nor that the respondent thought 
that when the District Magistrate after the death of his father 
continued him in an acting capacity that he was appointed to the 
permanent post with sanction of the Government. Then it is 
said that the sanction of the Government to the respondent's 
appointment cannot be unreasonably withheld and that the refusal 
to sanction is open toreview by the Court. But many reasons 
which may properly be considered by an Executive Officer in 
discharge of his duties could not be considered by a Court 
Further what are the qualifications which the Court should require 
a digwer to have, I have no idea. .It appears tome to be a matter 
solely for the Executive Authoritles. It was admitted by ihe 
learned Ceunsel for the respondent before us, that the 
Commissioner had power to overrule the order of the District 
Magistrate rejecting the petition “of the appellant's mother and 
«confirming the respondent in the Office. I think it must be taken 
that the respondent has failed to obtain the sanction of the Govern- 
ment which was a condition precedent to his succeeding to the 
ghatwals lands. 


- It was heldin the cage of Debee Narain Singh v. Sree Kishen 
Sein (2), that the civil Couris cannot interfere to reinstale a 
yhalwal, who has been dismissed by the Police authorities, in 
the land which he formerly held as gha/wa/. Apparently the same 
view was taken in the case of Zhe Secretary 9f Stale v. Poran 
Singh (3). Lf these authorities are coriect that the Court cannot 
interfere to reinstate who has actually been in possession of the 
ghkafwali land and then dismissed, I am unable to see how the 
Court can interfere in favour of.a person,. who has never in fact 
been appointed as gha/wal. ; 


In my opinion the judgment appealed: against should be 


(1) (1882) I. L. R. ọ Cale 187. (2) (1864) 1 W. R gan, 
(3) (1878) I. L. R. 35 Cale, 740. 
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” 
reversed und the plaintiff ordered to pay to the appellant his costs 
both in this Court and in the Court below. 


N. B. Chatterjea J.—The suit out of which this appeal 
alises, relates to a dygwart tenure In the Distiict of Bankura. 


The facts appear to be these. One Kartick Roy, the father of 
the defendant No. 1 and his ancestors before him held the landg 
in dispute as Sardar Digwar of Ghat Barra in thej]Bankura District. 
Kartick Roy was dismissed for neglect of duty and improper conduct 
in the year 1855. Notifications were thereupon issued inviting 
“candidate for the post” and one Rasik Lal Upadhaya was 
appointed in place of Kartic Roy. Resik Lal was also dismissed 
shortly after and on the ryth April, 1856. the Joint Magistrate 
of Bankura appointed Raja Ram Rai, the paternal uncle of the 
plaintiff's father in his place. In 1861 Raja Ram having become 
incapable of performing the duties his nephew, the plaintiff’s 
father (Mohendra) was appointed in hig place. Mohendra it 
appears was suspended for alleged misconduct in 1869, and while 
he was under suspension the Police Sub-Inspector having rejforted 
that Kartick Roy since his dismissal had been useful in giving 
assistance to the Police, the Distiict Superintendent wrote to the 
Magistrate asking him whether he had any serious objection to 
Kartick Roy being re-employed. The Magistrate thereupon made 


the following order “None, but I think he should not displace 7 


the man appointed to his (torn). Let him (torn) vacancy.” Kartick 
was accordingly informed that when any sardart or soda; becomes 
vacant, it will be offered to him in the first instance. Mohendra 
Narain was dismissed in 1870 and Kartick Roy was appointed in 
‘his place. The order of dismissal, however, was ultimately set 
aside by order of the Lieutenant-Goveinor of Bengal and Mohendia 
Narain was reinstated in the ghatwali. Mohendra since his re- 
instatement held the tenure as gha/wa/ until the roth July, 1904, 
when the Magistrate, Mr. Gupta, summarily dismissed him along 
with other ghafwals for failure to appear before him in connectlon 
with the revision of the assessment of their tenures. This order 
of Mr. Gupta, however, was not given effect to, as appears from the 
facts found by the Lower Court and Mohendra continued to act as 
before. In August, 1907, Mohendra was granted six months’ leave 
owing to ill health’ and his son, the plaintiff, was approved 
and appointed to act in his place. Mohendra died in October, 
1907, and thereupon the plaintiff presented a petition to the Magis- 
trate praying that he might -be “either appointed in the said pos 
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or to be allowed time,” The Magistrate ordered that “Upendra 
Roy will continue to act in place of his deceased father, Moheadra 
Narain Rai Sardar of Barra until further orders.” 


Kartick died in 1900, leaving his widow, Karunamoy! and an 
infant son, the defendant No. 1. In 1907 a petition was presented 
by Karunamoyi on behalf of ber minor son, the defendant No. 1, 
fo the Magistrate praying that the defendant No. 1 might be 
appointed ia accordance with the promise made to his father, 
Kartick in 1869, The Deputy Magistrate considered the claims of 
both the defendant No.1 and the plaintiff and submitted a report 
to the District Magistrate who agreed with the former and held that 
defendant No. 1 had no right’and confirmed the appointment of the 
plaintiff. On appeal, the Commissioner, Mr. Maddox, by his order, 
dated the 11th August, 19089, reversed the order of the Magistrate 
and held that the tenure was hereditary and that the defendant 
No. 1 was entitled to gha/wali. Defendant No. 1 was accordingly 
appointed pgha/wa/. The plaintiff moved the Board of Revenue 
but the application was rejected on the ground that the Board had 
no jurisdietion in the matter The plaintiff then moved the 
LieutenanteGovernor of Bengal and was informed that “the remedy 
for any grievance he may have lies in the Civil Court.” The 
present suit was thereupon institutéd by the plaintiff. 


The suit was decreed by the Court below and the defendant 
No 1 has appealed to this Court, The first question for considera- 
tion is what is the nature of the tenure? Having regard to the 
manner in which the gha/wa/i in the present case has been dealt 
with by the Executive Authorities down to 1908 (the date of 
Mr. Maddox’s order) it would seem as if it was merely a Govern- - 
ment service held at the pleasure of the Government. But the 
lability to dismissal for misconduct or neglect of duty, is one of 
the conditions upon which a gha/ta/s tenure is held and it does 
not appear from the evidence on the record that any case of 
succession of the heir of a deceased ghatta/ arose before the 
year 1908. The tenure is situate in Purgana Mahesira and within 
the Pachita Zemindari which at one time was included in Birbhum. 
In the case of Milmont Singh v. Bakra Nath Singh (1), the Judicial 
Committee had to consider the nature of a jaigir which was also 
situate Inthe same Purgana and in the same zemindari. Their 
Lordships with reference to the jangir in that case observed as 
follows :—“ Neither the origin of the satgir nor the precise time 


(1) (1882) I. L. R. 9 Cale, 187 P. C. 


VoL. XXII) HIGH COURT. 


at which it was created is known; but it appears that as fer back 
as 1771 corresponding with 1178 B.S., the villages of which it 
was composed were held by ja:girdars, who pald to Government 
two-thirds of the annual value thereof as revenue and retained the 
other one-third as remuneration for the services under which the 
Jaigir was held. The villages included in the jaigir were perma- 
nently settled as pat of the zemipdari of Pachit of which the 
defendant appellant is the zemindar. In firing the Government 
` revenue at the time of the decennial settlement the lands included 
in the jaigir were assessed at the two-thirds then payable by the 
Jaigirdar to the Government and the one-third retained by the 
jatgirdars in lleu of service formed no part of the assets of the 
zemindari in respect of which the Government revenue was fixed ” 
and that the jaigir although not falling within Regulation XXIX of 
1814 (which relates to Birbhum gha/wali tenure) was a tenure of 
the nature of those described in the preamble to that Regulation. 
Their Lordships held that the jatgtrs are hereditary though not 
governed by the ordinary rules of inheritance and are subject to 
the condition of the Government's approval of the heir. 


The tenure in the present case is nota jaigir, buta digwari 
tenure. A digwari tenure, however, is similar toa ghafoah 
tenure. 4 


The nature of garali tênurg, itis true, varles in different 
places and the Executive Authorities in the present case, have 
appointed and dismissed ghatwals from time to time. But the 
Government has the power of appointment and dismissal and 
notwithstanding that the said powers were exercised by the Gofern- 
ment with reference to the saigi? in the case of Milmoni Singh (See 
Indian Law Reports, 9 Calcutta, at page 300), the tenure was held 
to be hereditary. In the present case it was stated Ina 4utumaama 
dated the 23rd May, 1847, that “ gka/wali lands are held merely for 
remuneration for labours for the services.” But the incidents of 
ghatwali tenures such asthe present do not appear to have been 
well understood before the case of Milmoni Singh was decided by 
the Privy Council nor are all the incidents settled by Judiclal deci- 
sions even now. The report of Lala Kanji. dated the rgth July, 
1799, which was part of the evidence in and was relied upon by 
the Judicial Committee in that case is also pert of the evidence in 
the present and having regard tothe fact that the tenure in the 
present case is situate in the same Purgana and in the same zemin- 
dari as that dealt with by the Privy Councilin that case and held 
under similar ‘conditions. I think the incidents of the yeigir lald 
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down Dy the Privy Council should be held applicable to the digwari 
tenure in the present case. i 


We must take it, therefore, that the tenure is a hereditary one, 
But before the plaintif can be held entitled to succeed, it is to be 


* seen whether there was anything to prevent the def€ndant No. 1 fram 
OR. Chatterjea, F. 


succeeding his father, Kartic, in the ghatwak. Notwithstanding that 
thg tenure is hereditary, the Government has the power of dismiss- 
ing the gha/wal for misconduct. Kartic Roy was dismissed. ` 
Ndw what was the effect of the dismissal of Kartic Roy? There ` 
can be no doubt that the diSmissal operated asa forfeiture of the 
tenure so faras Kartic himself was concerned. It is contended, 
however, that as the tenure is heyeditary such dismissal did not affect 
the rights of his heir, It is unnecessary to consider any usage under 
which the next male heir of the dismissed gha/wa/ may be appointed 
in his place on his dismissal because in the present case Kartic 
Roy presumably had no son a the Jime of his dismissal which took 
place so far back as 1855, the defendant No. 1 not being born then 
ashe is still a minor. A stranger to the familly, vis., Raja Ram was 
appointed permanently in his place and the tenure held by him has 
devolved on the members of his family. The question is whether 
under these tircumstances, the defendant No. 1 can claim the 
tenure on the death of his father, on the ground that it is heredi- 
tary tenure. It seems to me that¢he contention if given effect to will 
lead to anomalous results. For instance a person may be appoint- 
ed ghafwal and dismissed foi misconduct and another (a stranger 
to the family) appointed in his place. The latter again may 
be dismissed and a third one (also a stranger) appointed and 
go-on. If the dismissale of a galwa? under such circumstances, 
does not operate as a forfeiture of the rights of the heir, the 
tenure being by its nature hereditary the heir of each of the 
dismissed ghafwels, on their deaths may equally claim the 
tenure on the ground that itis his hereditary tenure. I think, 
therefore, that where a gha/wal is dismissed and has no malo 
member of the family fit to be appointed at the time of his dis- 
missal there isa forfeiture of the tenure so faras his family is 
concerned, because the estate cannot remain in abeyance for the 
benefit of the heir, who may be subsequently born. And where in 
such a case a stranger to the family is permanently appninted in 
his place, I do not see how a subsequently born son of the dismiss- 
ed ghastoal on the death of the latter and after the tenure hes 
passed to another family, can claim it on the ground that it is his 
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P 
hereditary tenure. The oase of Fogendro Nath Singh v. Kali 
Charan Roy (1) does not, in my opinion support the contention 
of the appellant. In that case it was held that the dismissal of 
the plaintiff, who was acting as a deputy of his father even if it was 
Intended to operfite as a dismissal of his father could not in law 
have that effect and did not destroy the ghafwali tenure and that 
the dismissal of the plaintiff while he was acting as a deputy sof 
his father did not disentitle him “from succeeding on the death 
of his father. The learned Judges after commenting onthe case 
of The Secretary of State y. Poran Singh (2) and pointing out that 
“the actual decision in that case may be supported on the 
ground that the ghatwa/ had been, rightly dismissed by reason 
of misconduct and that such dismissal carried with it aa a neces- 
sary consequence the forfeiture of the tenure” proceeded to 
discuss whether the plaintiff’s father had been dismissed. Had 
the learned Judges been of opinion that the plaintiff in that case was 
entitled to succeed his father although the latter Had been dismissed, 
it would have been unnecessary to consider whether a certaln ordet 
of the Magistrate was intended to operate as a dismissal of the plain- 
uff’s father and even if so intended, whether it could In law operate 
as a dismissal of his father. No doubt the plaintif in that case was 
held entitled to succeed on the death of his father on the ground 
that the tenure was hereditary although he had been dismissed whilg 
acting as deputy of his father. But according to the view taken by 
the learned Judges there was no dismissal of the father and the ques- 
tion we are now dealing with, vis., whether the rights of the helr,are 
affected by the dismissal of the father, therefore, was not considered 
in that case. There is no authority for holding that although a 
Shatwal may be dismissed and another person appointed perma- 
nently in his place, the subsequently born heir of the dismissed ghat- 
wal after any lapse of time is entitled to succeed by displacing the 
person só appointed or his heir. I am accordingly of opinion that 
Kartic Roy having been dismissed {cr misconduct and another per- 
son having been appointed in his place, his son, the defendant No.1, 
had no right to succeed to the gka/toaéi on his death. 

If the plaintiff, however, has no right to the tenure and ıt 
ig at the absolute disposal of the Government, the defendant 
No. 1 has certainly acquired a mght to the tenure having been 
appointed digwer by the Government. But the estate taken by 
Raja Ram presumably was the same as that which was held by 


(1) (1905) 9 C, W. N. 663. (2) (1878) I L.R 5 Calc. 740. 
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Kartic Roy. Tenures held under similar conditions have been 


held by the Privy Council to be hereditary. The tenure has been 
the subject of inheritance in the plaintiff’s family for more than half 
a century. The plaintiff, therefore, had a hereditary right and would 
be entitled to succeed subject to the approval by Government. Now 
if the heir of the gha/wal gets the ghajwali by hereditary right, 
subject to approval by Government and not merely by virtue of the 
appointment by the Government it is difficult to hold that the 
Gévernment can disapprove of the heir even if he is a proper person 
and fit to discharge the dutes. In Bakra Nath v. Nilmoni Singh (1), 
Mitter J. observed that “as a general rule the heir of the last 
incumbent was considered ag eligible to be appointed in the place 
of his ancestor, unless some special ground of unfitness rendered 
him incompetent to peiform the dutles of a jatgir.” Markby J. 
referring to the admission of the Advocate-General said “ He admits 
that the tenure isa hereditary one, unless there Is some special 
objection to a person entitled to succeed by which I conclude is 
meant something which disqualifies him or unfits bim for the 
personal discharge of the duties whatever these duties may be, 
but he claime f r the Government, the right to appoint and the 
right to dismiss the Faigrdars a right, however, which is to be 
exercised (as I understand it) only in cases of disqualification 
oF unfitness or in the absencaof any legal heir.’ The Judicial 
Committee in that case observed as follows:—‘It is quite 
clear, that ifthe atgir were transferable without the consent of 
the Government, elther by descent to an heir or by voluntary 
sale, or sale in execution, or otherwise there weuld be no 
security that the transferee would bea proper person to discharge 
the duties in respect of which the Jands are held at the reduced 
rent. The-transferee might bea person of questionable or even 
of bad character.” Tho precise nature of the right of the Govern- 
ment or the grounds upon which the mght of approval Is to be 
exercised were not necessaly to be decided and were not decided 
in that case. So far as can be gathered from the observations made 
by the Judicial Committee, the consent of the Government would 
seem to depend upon the question whether the heir is a proper 
person and fit to discharge the duties of a-ghaf/wal, At any rate 
there is nothing in the judgment of the Privy Council to indicate 
that Government can disapprove on any ground it likes, 

In the case of Debe Marcin Singh v, Sree Kishen Sein (a), 
this Court held that the civil Cuurts cannot interfere to reinstate 

(1) (1878) I, L. R, 5 Cale. 38, (a) (1864) 1 W. R. aan, 
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a ghatwal, who has been dismissed by the Police Authorities ifthe 
land which he formerly held as gha/wii. But the gha/wal was 
dismissed by the Magistrate for non performance of his services and 
there can be no doubt that the Magistrate has the power to dismiss 
a ghatwal for misoonduct or neglect of duty, The question raised 
was whether the dismissal affected his right to continue to possess 
the ghafwalkt lands and all that this @ourt sald was that the civil 
Court has no power to interfere with the order of dismissal and tha? 
the right to possess the lands depends on the tenure of the ofice. 
The same observations apply to the case of Zhe Secretary of State v. 
Poran Singh (1) where it was held that the dismissal ofa ghaswal 
will carry with it the forfeiture of his tenure. On the other hand 
in the case of Laldharee Roy v. Brojo Lal Singh (2), it was held 
that a Commissioner of Revenue is not wananted by law, on the 
demise of a ghafwul to consider the eligibility of rival claimants 
to a tenure (a perpetual and descendible one) and to rejeot the 
claims of the natural heir on considerations purely moral, eg., 
having evinced a want of filial 1espect and dutiful feeling to his 
father and that the plaintiff was quite competent to questipn the 
orde: of the Commissioner by a suit in the civil Court. One of the 
learned Judges (D, N. Mitte: J.) observed “A ghahwali tenure in 
Birbhum is not resumable at the mere good will and pleasure of 
the Executive Authorities.” Th gha/wali appears to have been a 
Birbhum ghafwali, the incidents of which were governed by thee 
provisions of Regulation XXLX of 1814 and are not exactly those 
of a ghafwali which we ate dealing with im the present case. But 
the ghatwali in the present case 18 analogous toa Birbhum gha/wali 
and the Government has the power of sanctioning the appointment 
in either case. The case cited above shows that.the Government 
cannot disapprove of the heir on any ground it likes and apart from 
the question of fitness. 


If we are to hold that the Government can refuse to sanction or 
approve on any ground it likes, what becomes of the hereditary 
nature of the tenure? . No authorily bas been placed before us to 
show that the Government can do so on any ground and apart 
from the question whether the heir is a fit and proper person. So 
far as the particular tenure is concerned, the Authoritles have 
appointed and dismissed gha/wals from time to time, but there does 
not appear to have been any case in which the heir of the gha/wal 
although fit has been superseded bya stanger. Once itis held that 


(1) (1878) I. L. R 5 Cale. 740. (2) (1868) 10 W. R. 401. 
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theBe tenures are hereditary, it seems to me that it cannot be held 
that the Government can withhold its sanction to the succession of 
the heir upon any ground it likes. No doubt it is for the Govern- 
ment to say whether the heir isa fit and proper person. So far 
as that question is concerned, the Governmens, I think, is the sole 
judge and the civil Courts cannot go into that question. But I am 
unable to hold that the Govérnment can disapprove of the helr or 
“withhold its sanction upon any ground it likes and apart from the 
question whether he is a fit and proper person. 


It has been pointed out on behalf of the respondent that the heir 
of the ghaswal in case of Jogendra Nath Singh v. Kali Charan 
Roy (1) was held entitled tọ succeed to the tenure although he 
had not been ‘approved by the Government and on the contrary 
had been dismissed while he was acting as deputy of his father. 
But the question of approval by the Government does not appear 
to have been raised in that case and there can be no doubt as laid 
down in Niimoni Singh v. Bakra Nath Singh (3) by the Privy Council 
that the right of the heir to the ghatwali is subject to the approval 
or sanction of the Government. 

The next question ig whether the plaintiff in the present case has 
been approved by the Government. It appears that in August, 1907, 
Mohendra Narain, the father of the plaintiff applied for six months’ 
leave owing to ill-health and the Deputy Magistrate submitted the 

Ê following note to the District Magistrate “ sardar Mohendra Narain 
being ill he prays that his son, Upendra Narain Ral may be allowed 
ta, act for him for six months. Upendra is present and seems to be 
a fu person to act as sardar. Submitted to Collector for orders.” 
The order of the District Magistrate, Mr. R. Krishna on the note 
was approved. It is true he was appointed in an acting capacity and 
as deputy of bis father for six months, but the fact remains that so 
far as the ground of fitness was concerned he was approved. After 
the death of Mohendra Narain the plaintiff was ordered by the 
Magistrate to continue to “ act in the place of his deceased father, 
Mohendra Narain Rai until futher orders.” Then when the 
matter came up before the Magistrate upon the application of the 
defendant No. 1, the Magistrate confirmed the plaintiff in the appoint- 
ment. The above orders taken together go to show that the plaintiff 
was approved. The last order of the Magistrate has, no doubt, been 
set aside by Mr. Maddox, the Commissioner, who is the higher au- 
thority, but he did not reverse the order of the Magistrate upon the 

(1) (1905) 9 C W. N. 663 (2) (188@) I. L R. ọ Cale. 187. 
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a 
ground of unfitness of the plaintiff, but merely upon his view of the Civi. 
legal rights of the parties and the Government of Bengal referred tots. 
. : 
Ser 


the plaintiff to a civil Court. There is no suggestion in the pro- 
ceedings that the plaintiff was, in any way, an unfit person and the 
very fact that the Coramissioner considered the legal rights of the par- 


Hemendra Nath 


’, 
Upendra Narain. 


ties shows that it was on the footing that both the parties wero ft to N. R, Chatterjea, F. 


digcharge the dutles and were propet persons to be appointed., 
We have the distinct approval by the Magistrate having regard to 
the fitness of the plaintiff and the said finding has not up to this time” 
been reversed by any authority. The Commissioner disallowed the 
plaintifs claim merely on the ground that the defendant No. 1 
was under the law entitled to succeed. e ° 


If the power of approval is to be exeicised with reference to the 
question whether the heir is a fit and proper person, as I think it is, 
then the plaintiff, having regard to the above proceedings, shonld be 
held to have been approved. 

I am accordingly of opinion, that the decree of the Oourt below 
is correct and should be affirmed. But in the circamstances, I think 
each party should bear his own costs. 


e 

As we are unable to agree In this case under section 98, Code of 
Civil Procedure, the decree of the pwer Court is confirmed and the 
present appeal dismissed, each party bearing his own costs. 7 

The present appeal was then preferred under clause 15 of the 
Letters Patent. 

Sir Rash Bihary Ghose, Babus Foges Chunder De, Fyotie 
Chandra Sarkar and Sris Chunder De for the Appellant. 


Babus Dwarka Nath Chuckerbuity, Karsnamoy Bose, Lulit 
Mohan Ghose, Fyotis Chunder Hasra and Sarut Chander De for 
the Respondent 


The following judgments were delivered : 


Jenkins O. J.—The plaintiff, Upendra Narain Roy, has 
brought this suit to establish his claim to lands in Ghaut Bharra 
in the District of Bankura as held in Digwari chakran right. 
The defendants are his rival claimants, Hemendra Nath Roy, the 
Secretary of State for India in Council, and the Raja of Pan- 
chakote, the zemindar. There are also certain pro,orma defend- 
ants of whom some aie the plamtiffs brothers, and one is 
Darpanarain Roy, whois admittedly one of the two Digwars of 
Ghayt Bhayra. 


August, 26, 
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“The Subordinate Judge has passed a decree in tho plaintiff’s 
favour and has directed that the plaintiff do 1ecover possession 
of the land in suit, and effect has been given to this direction. 
From this decree an appeal to the High Court was preferred. 
It was heard by Fletcher and N. R. Chattgrjea JJ. They were 
divided in opinion and so the view of Chatterjea J, who was for 

, confirming the decree of the Subordinate Judge, ' prevailed. 


From this judgment the present appeal has been preferred 
“under clause 15 of the Letters Patent by Hemendra Nath Roy, who 
has been supported by the Raja of Panchakote, a respondent ‘in 
this appeal. No one else has appeared except the plaintiff who 
has supported the decrée in, his favour. 


There are two Digwars in Ghaut Bharra. The defendant 
Darpanarain is one and his position 1s not contested. The whole 
dispute is as to the other Digwar. It is common ground that the 
office of Digwar and enjoyment of the land go together, and this 
combinatlon may be due either to a grant of land burdened 
with the services of the office or a grant of the office remunerated 
by the enjoyment of the land. : 


Whicheter of these two it may be, we know that the office 

was held and the propeity enjoyed by Kartic Roy, the defendant 
Hemendra’s father, and seven generations of ancestors before him, 
and it1s common ground tHfat it was so enjoyed ina regular course 
“of succession. Kartic, however, was dismissed In 1855 and Rasik 
Lal Upadbya, a stranger to the family, was appointed in his place. 
“But he in tum was dismissed on the 14th April 1856 and Raja 
Ram Ral was appointed to the office, In 1861 Raja Ram Rai be- 
came incapable of performing the duties of the post and his nephew 
and heir presumptive, Mohendra, tho plaintiff’s father, was appointed. 


In the meantime the dismissed Kartic had rendered good 
service and so on the 18th of. August 1869 a promise was made 
that when any Sardari or Sadiali post became vacant, it should be 
offered to him in the first instance. In 1870 Mohendra was 
dismissed. In 1871 Kartic was confirmed in the vacancy caused 
by this dismissal and it was directed that possession would be 
given him of the Ghatwali lands. 

“This dismissal, however, was cancelled by order of the Lieute- 
nant-Governor who reinstated Mohendra in the service and on the 
19th June 1872 an order was made on the Sub-Inspector of 
Gangajalghati directing him to continue as before to get the 
work done by Mohendra and give him possession of the lands. 


` 
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From a report dated the 14th August 1872 it appears this 


was done. m 


- On the roth July 1904 the Magistrate made an order dismissihg 
a number of Ghatwals, including Mohendre. The following month 
this dismissal was cancelled and Mohendra was reinstated. 


In August 1907 Mohendra preferred a petition to the Magistrate 
praying for six months leave on the score of ill health and asking that 
his son Upendra, the plaintiff, should be appointed in his place in 
an acting capacity for six months. This was approved. 


Qn the gth Octaber 1907 Mohendra died and his son Upendra 
asked to be appointed. The order was “ Upendra Rai will con- 
tinue to act in place of his dead father Mohendra Narain Rai, 
Sardar of Bharra , unul further orders.” 


I may here state that though Upendra has brothers, they do 
not dispute the superiority of his sole claim to the office. 


in the meantime Kartic had died-in 1908 leaving him surviving 
his widow Karunamayi and his son, the defendant Hemendra. 
Karunamayi, on Mohendra’s death, applied for thé gppointment 
of her minor son Hemendra as Sardar Ghatwal of Pergana Mahisara. 
The Deputy Collector reported «hat in his opinion the application 
should be rejected and “ that thé present acting man Upendra, 
Nath Rai (be) appointed in place of his deceased father specially 
when he appears to have been doing good work all along.” 


On the 16th of June 1908 the Magistrate-Collector made an 
order in which he said he thought Upendra should be affirmed, 
On the 14th August 1908 Mr. Maddox, the Officiating Commissioner, 
set aside the Magistrate's order, and directed that Hemendra, the 
minor son of hartic, be appointed (as Sardar Ghatwal, and untul he 
came of age a deputy must be appointed) in his place. ‘this opinion 
was based principally on Mr. Maddox’s reading of a decision report- 
ed in Jogendra Nath v. Kali Charan (1). 


Upendra appealed to the Board of Revenue on the srst 
September 1908, but the Board resolved that it had no jurisdiction. 
Thereupon Upendra appealed to the Lieutenant-Governor and in 
reply he was informed that the remedy for any grievance which 
he might have, lay in the civil Court. So this sult was instituted 
by Upendra in accordance with the reply given him by the 
Government. S 

f l (1) (1905) 9 C. W. N. 663. 
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Whether we have here to deal with an ofice remunerated by 
the possession of land or land burdened with the service of an 
office ia practically immaterial in the view I take. 


` But such materials as there are on the regord in my opinion 
supported the conclusion that we have here an office remunerated 
by the possession of land. Most of the information we possess 
“relates to the period subs equent to Kartic’s appointment, but it does 
appear that one of his predecessors was dismissed. Since that 
time there have been the repeated instances of appointment and 
dismissal which I have already mentioned, and what has given 
them the greater significance is that the corresponding possession 
of the land has apparently followed as a matter of course. 


The oral evidence on this point is interesting. Thus Upendra 
says “ From 1856 up to the time of my dismissal we have held 
the post of Sardar Digwar and held possession of the properties 
appertaining to the office. No person was appointed in my father’s 


place and our possession did not cease.” 


Later he deposes “when anew Sardar is appointed, he has to 
take possesmon through the police. When I was appointed 
acting Sardar, I did not apply to be put in possession. The 
possession was then with us.” Apd according to him, it Is the 


„ Magistrato who appoints and dismisses. Darpanarain declares that 


he took possession through the police on his appointment, and 
that when a Sardar is appointed permanently or in an officiating 
post, he has to take possession through the police. 

Benimadhab, the Police Sub-Inspector at Gangajalghat, says 
that the Magistrates dismiss for misconduct or default in the per- 
formance of their duties and that the police give possession to 
the person who is appointed. Rakhal Chandra Chattopadhya 
deposes to this power of dismissal, 


Prasanna Kumar Rai, who looks after Hemendra's affairs, 
declares that the Magistrate appoints and dismisses and that ho 
had never seen any Digwar or Sardar hold possession of the lands 
of his office after dismissal. 3 


This view is borne out by the documentary evidence. The 
earliest document is the report submitted in 1799 by Kanji 
Tahsildar of Chakla Pachet, but his covering letter shows that 
his sources of information were limited, The report throws no 
appreciable light on the question now under discussion, and it is 
probable that the distinction it involves was not present to his 
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mind. But for what it may be worth, we find him stating’ that 
the Digwars onjoy their jagir villages without payment of rent 
in lieu of their wages. 


The order of the 23rd May 1847 is much more explicit, and 
the parwana there eeproduced states that ghatwali lands are held 
merely for remuneration for labours of thelr services and that 
they aro not entitled to make a pernfanent settlement of the lands 
to any one by giving up their rights thereto, that they can grant 
only a potta of jote right for the period of their incumbency. . 


Another document to which reference may usefully be made 
is Exh. D, an attested copy of Isamnabisi or list of Ghatwals dated 
in the year 1849. It is expressed to be an Isamnabisi of Ghatwals 
who got their allowance in cash or got jaigiri lands therefor. 
It refers to the subject-matter of the present litigation and one 
of the oolumns is headed “ whether the Sardar gets pay in cash 
or holde chakran lands.” In another column wo find the follow- 
ing statement. “In the year r221 Aditya Rai was appointed 
in place of Madan Ral who was dismissed. Gour Mohan Rai 
was appointed on the asth Bhadra 1238 in place of his deceased 
father Anand Rai. Jagat Sarkar was appointed in place of his 
deceased brother Ananda Sarkar on the 36th Bhadra 1235.” 


The conclusion then to whioh I come is that the Digwari posi- 
tion was that of an office remunerated by the enjoyment of land. Sq 
the next point for determination is, whether this office was heredi- 
tary or not. No sanund is forthcoming, but the history of this 
office establishes a general usage on the death of a Digwar holding 
office to appoint his heir in his place as the successor to his 
office. Whether the office thus became hereditary in the strict 
sense of the term, may be open to discussion, for even in the casa 
of life grants, it isa common practice that they should be renewed 
tothe heir of the grantee, so that there may be by usage an 
appearance of descent and it must always be a matter of some 
doubt at what point the principle and practice of identification 
can be properly regarded as establishing heretability. Here the 
usage of the heir taking his predecessor's place can be traced 
back to the 17th century and so long a usage cannot be disregard- 
ed as an exponent of the Digwari right. On the contrary I 
think we may safely ascribe to itthe force of law subject to the 
qualification that the heir’s claim and tenure of office is dependent 
on the approval of the Government. Mr, Maddox's determination 
recognises this, for he clearly thought that he was passing judg- 
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Civi- ‘mem on conflicting legal claims, and it is difficult to reconcile 

2985. the Government’s reply with any other view. In fact when an- 

— alysed the contest would seem to be whether Mr. Maddox’s legal 
Hemeadra Nath 


« pronouncement was correct or not, for if Mr. Maddox had not 
Upendra Narain. decided as he did, Upendra would not have been disturbed. 


Jenkins, C F. The Magistrate did approve Upendra’s succession on his father’s 

as death, but this, as, I have shgwn, was cancelled by the Commis- 

ioner with the result that the Board of Revenue resolved it had 

yo jurisdiction and Government referred to the civil Court. When 

the facts of the case are grasped this attitude of the Government 

is free from difficulty, for the Commissioner's determination was 

not limited to Upendra’s conduct or fitness of office, but proceeded 

on that officer’s view of the fival of legal claims. The Commis- 

sioner’s decision is based on Jogendra Nath Singh v. Keli Charan 

Roy (1) but that case has absolutely no application to the circum- 

stances of this case: It dealt with a proposition that has no rele- 

vance here and determined no point that arises here. Apart 

from a personal promise in favour of Katic, Hemendranath’s 

only claim would be as the heir of Kartic, but after his dismissal 

60 years ago, he can no longer be regarded with reason as a 

stock of ,déscent. The last incumbent was Mohendra and 

Upendranath is his heir. Still it does not appear to me that we 

can uphold the unconditional deceee that has been passed, for that 

edisregards the qualification that the Government’s approval is 

necessary, and we can do no more than express our conclusion 

that Mohendra was the Incumbent of the office at his death, 

having been appointed thereto in succession to Rajaram Ral 

whose heir he was, that Upendra was the heir of Mohendra, that 

Upendra’s claim to succeed is subject to the approval of the 

° Government, and thet the ground on which the Commissloner 
cancelled tho Magistrate’s sanction was erroneous in law. 


We cannot therefore afirm the decree as it stands, so that we 
bave to see whether it is open to us to pass a decree which will 
embody what is essential in this conclusion, The plaint is not 
happily framed, but in view of all the circumstances of the case, 
I think we can make a declaratory decree, defining the plaintiff's 
position, though it may be itis not really necessary, for having 
regard to the Government’s reply referring the plaintiff to the 
civil Courts, they would probably be prepared to give or withhold 
its approval in accordance with the view we have expressed, 


(1) (1905) 9 C. W. N. 663. 
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seeing thatit invited recourse to the civil Court; for the appéllant, 
iL is objected that we cannot make a declaratory decree on a plaint 
framed as the present is, and we have been referred to the decision 
in Wallikan v. Foggeswar (1). But that decision does not appear 
to me to govern the present case which is peculiar in its circum- 
stances. The prayers in the plaint are not limited to a claim for 
possession but seek declaration, and though the form in which 
these declarations are sought do not comply strictly with the provi- 
sions of section 43 of the Specific Relief Act, the prayers more 
especially in view of O, VI, R. 7, are, 1 think, sufficiently compre- 
hensive to permit the decree I think should be passed. 

In dealing with this matter on broad lines we shall be acting 
in accordance with what has been done by their Lordships of the 
Privy Council in more than one case, when, to use an expression 
employed on one occasion, it was necessary out of a wreckage of 
procedure to construct the material for a just decision. 


The principle adopted by their Lordships in Cockrell v. Dickens 
(2) is this: “ The rule is that if the Bill contains charges putting facts 
in issue that are material, the plaintiff is entitled to the relleé which 
those facts will sustain under the general prayer, but he cannot 
desert specific relief prayed, and under the generał prayer ask 
specific relief of another description, unless the facts and circum- 
stances charged by the Bill will cqnsistently with the rules of the 
Court maintain that relief.” And the same position was maintainefl 
in Durga Prosad Sureka v. Bhajan Lal (3) and Gopi Narain 
Khanna Y. Babu Bansidhar (4). 


We must therefore modify the decree of the lower Court by 
substituting for the same a declaration that according to usage on 
the death of a Digwar of Ghat Bharra holding office, his heir 
may be appointed in his place, if the Government approve, that 
Mohendia Narain Rai held the office of Digwa: at his death and 
that the plaintiff is the heir of Mohendra Narain Rai. This Court 
cannot give relief either by appceinting him to the office he seeks or 
delivering him possession of the land appertaining thereto. That 
relief must be sought elsewhere, and possibly for this purpose the 
declaration may be of service. 


In the circumstances of this case, each party should bear his own 
costs throughout. 


(1) (1907) L R. 35 L. A. 38. (2) (1840) a M, I. A. 353 (389). 
(3) (1904) L.R 311 A, 122. (p (1905) L. R. ga I, A, 123. 
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BMookerjoe J—This is an appeal by the first defendant in 
a suit commenced by the plaintiff respondent for recovery of pos- 
session of land on declaration of title thereto as Digwar of Ghat 
Bharra in the district of Bankura. The sult was decreed by the trial 
Court. Upon appeal to this Court, the Judges of the Division 
Bench were equally divided in opinion. Fletcher J. was of opinion 
that the decree of the Subordimate Judge should be reversed and 
tHe suit dismissed. N.R. Chatterjea J, was of opinion, on the other 
hand, that the decree should be confirmed. Consequently, the 
decree of the Subordinate Judge stood confirmed under sub-section 
2 of section 98 of the Code of Civil Procedure, 1908. On the pre- 
sent appeal, under clause 15 of the Letters Patent, the decision of 
the Subordinate Judge has been assailed principally on the ground 
that the -plaintiff cannot claim as of right to succeed to the office of 
Digwar and that as the Executive Government have refused to 
appoint him as Digwar, the civil Court has no jurisdiction to review 
the order of the Executive. 


It is desirable at the outset to state that no useful purpose is 
likely to be served by a reference to the provisions of Regulation 
XXIX of 1814 which are applicable to Birbhum Ghatwals ; nor 
can any arfalogy be safely drawn from the decisions in Milmoni 
Singh v. Bakranath Singh (1) and Yogendra Nath Singh v. Kali 
Charan Roy (2) which are menjioned in the judgments of the Divi- 
‘lon Bench. As was observed by their Lordships of the Judicial 
Committee in the case of Ramchuader Dutt v. Fugheschunder Dutt 
(3) the argument from analogy may arise where a principle of law is 
involved, but where Courts are dealing with the positive enact- 
ment of a statute, reasans founded upon analogy are scarcely ap- 
plicable. This observation is peculiarly weighty where the rights 
vf the parties litigant depend in a great measure upon the nature 
of the particular tenure or the terms of the particular grant. The 
problem for investigation, consequently, is, what Is the nature of this 
tenure, what are the terms of this grant in this case as indicated by 
its antecedent history. In the determination of this question, we 
must bear in mind the clear distinction between the grant of an 
estate burdened with a certain service and the grant of an office the 
performance of whose duties are remunerated by the use of certain 
lands. This fundamental distinction was emphasized by Jackson J. 

(1) (1882) I. L.R g Cale 187; L Rigl. A. 104. 

(2) (1905) 9 C. W. N. 663. 

(3) (1873) 12 B. L. R. aag; 19 W. Kai, 
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in Kooldesp Narain Singh v. Muhadeo Singh (1). and has since Civin, 
then been recognised and approved by the Judicial Committee in igg 
Forbes v. Meer Mahomed (a); Lilanand Singh v. Munorunjun arad 
É i g Hemendra Nath 
Singh (3) and Vegkata Narasimha v. Solhanadri (4). z 
In tho investigation of the nature of the title, under which the Upendra Narain, 
lands in dispute have been held by successive occupants thereof, Moeherjes, F. 
reference to the following genealogical tables will be found conve- = 
nient : e 
(A). 
Sabebram. 
Bari 
i Ananda, 
Madhi. g 
| f 
sh Ram. 
s e Goborihan 
: A Ala 
Madan. as Tr 
ii Gourmohan ° sik 
Hemendra, Def. 1, Bical A 
p g Def. 8, 
= Ah 
[aana 
| 
TEN Y x 
Mohendra, 
° Upendra, 
(Plaintif}. 


It is undisputedj that the lands in suit were held by successive 
Digwars of Ghat Bharra, who, were, up to the middle of the 
Nineteenth Century, members of the family whereof Sahebram 
was the founder. The evidence indicates that Sham and Ram 
vere Digwars In 1783. Since then, the lands have been enjoyed 
in equal halves by the two Digwars, one of whom came from 
the branch of Sham and the other from the branch of Ram. 
We are not concerned in this litigation with the lands enjoyed by the 
Digwars who belong to the latter branch; but the evidence indicates 


(1) (1866) 6 W. R 199 (209); B L. R. Sup 559. 

(2) (1870) 13 M I. A. 138 (46;);5 B L. R. sag; 14 W. R. P.C 98. 
(3) (1873) 13 B. L. R. rag (131) ; L. R. I. A. Sap. 184 

(4) (1905: L. R. 33 I. A. 46 (52); 3C- LJ. 1, ILL R. 29 Mad. 52. 
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that Gour Mohan was appointed Digwar in 1831 and that Darpa- 
narayan succeeded him in 1865. When we tum to the history 
of the other branch, we find that Madan, who was Digwar in 1808, 
was dismissed in 1814 and was succeeded by Adwaita, who, in 
his turn, was dismissed in 1850. Kartic was appointed Digwar on 
the 28th March 1851 after the dismissal of his father, and was 
himself dismissed on the roth May 1855, as the authorities were 
pot satisfied with the manner in which he discharged his police 
duties. On the dismissal of Kartic, a stranger to the family, named 
Rasik Lal Upadhya, was appointed Ghatwal, but his tenure of office 
was very brief, as he himself was dismissed on the 14th February 
1856. On the dismissal of Rasik, Rajaram, the grand-uncle of 
the plaintiff, who belonged to a different family, was appointed 
Digwar on 14th April 1856. He was succeeded in 1861 by 
Mohendra, the father of the plaintiff. During the incumbency of 
Mohendra, Kartic, in 1869 made a successful attempt to get, back 
the office when Mohendra was suspended. On the 13th October 
1870 Mohendra and Darpanarayan were both dismissed, as their 
conduct was deemed unsatisfactory, and the opinion was expressed 
that it was improper to keep such men in Government service. 
Kartic was reappointed Digwar in place of Mohendra on the 11th 
January 1861, and, one Khetternath was, at the same time, appoint- 
eed in place of Darpanarayan. But, on the 30th May 1872, Mohendra 
and Darpanarayan were both reinstated by the Lieutenant-Governor 
in supercession of the order of the Commissioner who had con- 
firmed the order of dismissal made by the Magistrate. This ter- 
minated the brief restoration of Kartic to the office which had been 
held by his ancestors for seven generations, but he obtained, what may 
be described as a promise of reappointment ona future vacancy. 
Kartic, however, died in 1900, leaving an infant son Hemendra, the 
firat defendant in this litigation. On the 19th July 1904, Mohendra 
was dismissed again by the Magistrate along with a number of other 
persons similarly situated. On the 6th August 1904 this’ order 
was revoked and Mohendra and Darpanarayan were conditionally 
restored. The evidence points to the conclusion that they were 
allowed to continue in office and enjoy the lands, though the condi- 
tion imposed does not appear to have been fulfilled. On the zoth 
August 1907 Mohendra obtained leave of absence on the ground 
of illness and his son Upendra was appointed to act for him; but 
Mohendra never returned to his work, as he died on the gth October 
1907. Upendra was thereupon directed to act until further orders. 
At this stage, an attempt was made by the guardian of, Hemendra 
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to secure the office and the lands for him if possible. The Magic 
trate, however, on the 16th June 1908 appointed Upendra as Digwar 
on the strength ofa report dated 37th April 1908 submitted by the 
Deputy Magistrate. But, on appeal to the Commissioner, the order 
of the Magistrate evas reversed on the 11th August 1908 and 
Hemendra, the infant son of Kartic, was appointed Digwar. Upendra 
preferred an appeal to the Board of*Revenue, which was dismissed 
on arst September 1908, He then appealed to the Lieutenant- 
Governor; but on the 29th March 1909, he was informed that the 
remedy for any grievance which he might have, lay in the civil Court, 
The result was the institution of this suit by him on the 1 6th August 
1909. . f 

Frqm the facts thus briefly narrated, two points emerge as 
perfectly clear, namely, firs‘, that the dispuced lands have always 
been enjoyed by the Digwar of Ghat Bherra and secondly, that 
when a person has been dismissed from the office of Digwar, 
he has been forthwith deprived of the lands, There is, indeed, 
no trace Ín the evidence that there ever was an assertion by a 
dismissed Digwar that he was not Hable to be deprived’ of the 
lands, As regards the dismissal itself, the Digwar was at liberty 
to appeal from the decision of the Magistrate to the superior 
authorities ; but no ons has ever suggested that if the Executive Gov- 
ernment ultimately confirmed the order of dismissal, the Digwar 
had stilla right to continue in possession of the lands. These. 
circumstances, in my opinion, justify the Inference that we have 
here, nota grant of lands burdened with a certain service, but the 
grant of an office, the performance of whose duties i3 remunerated 
by the use of lands. The land and the office went together; 
bat the office was the primary concern, the occupation of the 
land was subsidiary thereto. I think the inference is also legiti- 
mate that we have here a case, not of property held by a man to 
himself and to his heirs, but of property held by aman to bimself 
as holder of an office and his successors in that office. The 
office itself was not hereditary in the sense that the heir of the last 
holder was entitled asa matter of right to discharge the duties of 
the office and to remunerate himself from the usufruct of the lands 
attached thereto. f 

The. theory that the offlee was hereditary in character ts 
inconsistent with incontrovertible facts disclosed in the evidence. 
Successive Digwars were dismissed by the Executive Government 
on the ground that they were pot fitted to hold the office without 

10 
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any question or demur. In 1855 the office was granted to a 
stranger to the family of Kartic, and when the new Digwar was in 
his turn removed,a few months later, another person, Rajaram, 
who was a stranger to both the families, was appointed ; it was then 
expressly stated as a point in his favour that hesvas not connected 
with Kartic. The vlew that the Digwar was Hable to be removed 
for failure to discharge his Guties satisfactorily and that on his 
removal the Executive Government was free to appoint a qualified 
atfanger as successor, 1s borne out by the documentary and oral 
evidence on the record. 

The earliest document, namely, the report of Kanji Tashildar 
dated the gth July .1799,- thongh based on meagre materials, makes - 
it reasonably clear, that the Digwars enjoyed the villages without 
payment of rent in lleu of their wages. Evidence of a more recent 
date is consistent with this position; for Instance, the order on 
Adwaita and.Gour Mohan dated the 33rd May 1847 states explicitly 
that the Digwars held lands merely for remuneration for the labours 
of their services, and are consequently competent to create only 
such subordinate rights as do not continue beyond the period of 
their incumpefcy. The list of Ghatwals framed in 1849 makes it 
equally olear that the Digwars when they did not get their allowance 
in cash held the lands only in lieu of such allowance; and this was 
applicable to the Digwarı now fo suit. The same view 18 support- 
ed by subsequent reports and orders made on the occasion of 
dismissal of successive Digwars and the appointment of their suc- 
cessors, and this is confirmed by the statement of the plaintiff 
himself as to the nature of the tenure of the Digwari office made 
in an agreement „betwen himself and his brother on the rst April 
1908. The position, consequently, is that the disputed lands apper- 
taln to the office of Digwar of Ghat Bharra, that the office itself is 
not hereditary asa matter of right, that the holder of the office is 
liable to be removed for failure to discharge his duties to the 
satisfaction of the Executive Government, that on the removal ofa 
Digwar hig successor acquires a valid title to the office only if 
appointed thereto by the Executive Government, and that although 
on two occasions, strangers have been. appointed to the office, during 
many generations, the heir to the last holder has taken the office 
and the lands with the approval of the Executive Government. 
Tested in the light of these conclusions, what is the position of the 
plaintiff? He has not been appointed Digwar by the Executive 
Government, .and he had not, consequently, a valid and enforcible 
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title to that office at the time of the institution of the suit. He is 
plainly not entitled to decree for possession of the lands annex- 
ed to that office, and the decree of the Subordinate Judge 
cannot, to this extent, be possibly confirmed. But it does not 
follow that the plaintiff is not entitled to any relief in the suit as 
framed, and here we must take into account the very special ‘cir- 
cumstarices which have preceded ffs institution. The plaintiff, 
on the death of his father, was appointed Digwar by the Magistrate. 
But the order of the Magistrate was reversed on appeal by the Com- 
missioner. The decision of the Commissioner was largely based on 
a misapplication of the judgment of this Court in the case of 
Jogondra Nath Singh v. Kak Charan Roy (1), That decision, 
it has not been serlously disputed before us by either party, has 
no possible application to this cage. There the Court found that 
the particular tenure was not merely heritable but was also per- 
manent, and that a tenure of this description could not be deter- 
mined or resumed by the Zamindar or the Government on the 
ground that the services were no longer necessary or had been 
dispensed with. It was further held that in the case of a. tenure 
of this description where, during the lifetime of tbe Ghatwal, 
his son, who was appointed his deputy, was dismissed, the dis- 
missal of the son did not amount to a dismissal of the father, and 
that after the father’s death, the son was entitled to succeed, 
although during his father’s lifetime he bad been dismissed while 
acting aga deputy of his father. It Js obvlous that these principles 
have no application toa case where, as here, the tenure is not 
heritable, as of right, and the lands are annexed to an office which 
also has not a hereditary character impressed upon it. The posi- 
tion then ts, that the Commissioner refused to approve the appoint- 
ment of the plaintiff as Digwar, not because the Commissioner 
considered him unsuitable for the office, but because tha 
Commissioner took an erroneous view of the relative rights of the 
plaintiff and bis opponent, the determination of the Commissioner 
was in essence based upon an erroneous adjudication of a question 
of title. This explains why the Board of Revenue stated that the 
Board had no jurisdiction and why the Executive Government held 
that the remedy for any grievance which the plaintif might ‘havo 
lay In the civil Court. It need not be denied that as was recog- 
nized in Debes Narain v. Sres Kishen (2) and Seoretary of State v. 
Poran Singh (3), the clvil Courts have no jurisdiction to reinstate a 
(1) (1905) 9 C. W. N, 663. (a) (1864) 1 W.R. gar. 
(3) (1878) ILL. R. 5 Cale. 740. 
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Ghatwal who has been dismissed by the Executive Government as 
unfit for the discharge of his duties. But the position is obviously 
different, where the Commissioner decides againsé a claimant. not 
in the exercise of his discretion but upon an erroneous view of 
the relative title of his contestant : Lall Dharet Roy v. Brojo Lali 
Sisgh (1), Iam of opinion, accordingly, that It is competent to 
this Court to grant to the plaintiff relief by way of a declaratory 
decree under Sec. 42 of the Specifio Relief Act, eo that the plain- 
tif may approach the Executive Government and seek their 
decision on the question of the appointment ofa sucoéasor to the 
office of Digwar of Ghat Bharrae. A similar view has been taken 
in Bombay in connection with what are known as Vatans, 
and it has been ruled that if the plaintiff has the right and if the 
Court has jurisdiction to give him relief by declaring it, he is en- 
titled to a decree ; the Court is not concerned with the object or 
motive of the party who comes Into Court in assertion of his alleged 
right and he should not be refused declaration merely because he 
seeks it with-a view to influenee the opinion of tha Revenue authori- 
ties; Ramchandra v. Anant (2); Govind v. Bapaji (3); Khando v. 
Apaji (4); Rakim Khan v. Dadamiya (5) ; but the position is differ- 
ent when thé declaration sought can be based only on the investi- 
gation of a question which is by statute or. otherwise expressly 
excluded from the cognizance of the civil Court: .KAaado v. 
Apajt (6); Chialo v. Lakshmibai (7); Balkrishna v. Balaji (8); 
Raoji v. Geax (9); Jivaji v. Fakir (10), The view I take is 
supported by the decision of the Judicial Committee In Sadut Ali v. 
Khajth Abdool Gunney (11) which recognised the principle that before 
the Court grants relief*in a declaratory suit, the Court must see 
that the declaration of right may be the foundation of relief to 
be got somewhere. This condition it appearsto me is sufficiently 
answered in the present case. I arrive at this conclusion without 
hesitation or embarrassment in view of the letter of the Govern- 
ment of Bengal dated agth March 1909. 
(1) (1868) 10 W. R. 401. 

(a) (1883) I. L, R, 8 Bom. 25- (3) (1893) I. L, R. 18 Bom. 516 

(4) (1904) 11 Bom. L. R. 1342 foot-note. 

(5) (1909) 11 Bom, L. R. 1999; I. L R. 34 Bom. 101, 

(6) (1877) I. L. R. 2 Bom. 970. (7) (1878) I; L. R. 3 Bom. 375- 

(8) (1884) I. L, R. 9 Bom. 25 (9) (1896) I. L. R. 22 Bom. 344. 

(10) (1912) 14 Bom L. R. 395: (11) 873) 11 B. L, R. 203 P. C. 
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The only other question for consideration is, whether a decfara- 
tion should be granted in the suit as framed. Here, I think, the 
Court should be guided by well-settled principles now embodied 
in Rule 7 of Order 7 of the Code of 1908, The principle is best 
stated inthe wordg of Lord Erskine in Hiren v. Mill (1). The 
rule Is that if the bill contains charges putting facts in issue that 
are material, the plaintiff is entitled tê relief which those facts will 
sustain under the general prayer; but he cannot desert specific 
relief prayed and, under the general prayer, ask specific relief ef 
another description, unless the facts and circumstances charged 
by the bill will consistently with the 1ules of the Court main- 
tain that relief. This formulation of the rule, it may be paren- 
thetically observed, is attributed per icurtam, to Lord Eldon, by 
Baron Parke, in Cockerell v. Dickens (2). In the application of 
this salutory rule, the test is whether the defendant will be taken 
by surprise [Stevens v. Guppy (3)] and there can be no surprise 


if the deficient rellef not specifically claimed, but supplied as the 


Courts think just, is consistent with the relief specifically claimed 
as well as with the case raised by the pleadings; Cargill v. Bower (4). 
This rule has been repbatedly recognised and approved by the 
Judicial Committee; Cockerell v, Dickens (2); Durga Prasad v. 
Bhajan Lal (5); Gopi Narain v. Banstdhor (6). The decision in 
Wallikan v. Foggeswar (7) is Dot rally opposed to this view, and 
only illustrates the position that to entitle a plaintif to judgmen? 
under the claim for general rellef, different from that specifically 
claimed, the allegations relied upon must not only be such as to 
afford a ground for rellef claimed but they must have been 
introduced for the purpose of showing a right to relief and not fo 

the mere purpose of corroborating the plaintiffs right to the 
specific relief claimed. In the case before us, the nature of the 
title under which the disputed property is held has been investigat- 
ed after a protracted trial and there is no room for suggestion that 
the defendant will be mken by surprise if a declaratory decree is 
made in favour of the pialntiff. I hold accordingly that this is a case 
where a declaratory decree may properly be made, and I agree with 
the Chief Justice that this appeal should be allowed, and the decree 


(1) (1806) 13 Ves. 114 (119). 

(2) (1840) 2 M. I. A. 353 (389). (3) (1826-1828) 3 Russell 171 (185). 
(4) (1878) 10 Ch, D. 502 (508). 

G) (1904) L. R31 I. A 122; 1. L. R. 31 Cale 614. 

(6) (1905) L R. gal. A, 113; 2C, L. J 173; L L. R.a7 All, 335, 

(7) (1907) L. R. 35 L A. 38; 7 C. L. J. 44; I. L. R. 35 Cale. 189. 
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of the lower Court modified by the substitution of a declaration In 
the terms framed by him. 


Holmwood j.—I have nothing to add to the judgments which 
have just been delivered and with which I agree, 


$ 


A. T. H. * Appeal allowed. 


a 


"Before Sir Lawrence Jenkins, K.CLE., Chief Justice, Sir Asutosh 
e Mookerjee, Knight, Fudge, and Mr, Justice Holmwood. 


UPENDRA NATS BOSE 
v. 
BINDESHRI PROSAD.* 

Appeal—Letters patent, cl (15)—' Fudgmeni ’—Hindu widow—Altenation-— 
Perpetual lease—Family settlemeni—Granior, limited ommer—Consent to 
alienation—Attestation by  reversioner—-Compromiso—Deeds, 
tion of, 


construc- 


Per curiam.—The term ‘judgment’ in clause 15 of ths Letters Patent 
means not the statement given by the Judge of the grounds ofhls decree 
or order, but the sentence of the law pronounced by the Court upon the 
matter contained in the record. 


An appeaP under clause 15 of the Letters Patent is deemed to be preferred 
against the decree andall the points nocessary to be investigated for the 
determination of the question of the cofrectness of the decree, are open for 
gonsideration, although the Court is a Court of appeal would be slow to 
take, upon a question of fact, a view contrary to the concurrent opinion of the 
trial Judge and of the two Judges of the Division Bench. 

ANundseput yv Urquhart (1) not followed. 

Where a doed by a limited owner with qualified power of alienation 
is called in question, the fest is, whether the purpose for which the aliena- 
tion was made was proper oç legitimate. Whether the particular purpose 
is proper or not, depends on the circumstances of tho case, Necessity is 
only one of the tests of propriety. 

The validity of a lease by way of family settlement is not affected by 
the circumstance that the grantor of the lease was a limited owner in 
possession with qualified powers of alienation. ` 

Khunni Lal v, Gobinda Krishna (2) followed, 

~ Letters Patent Appeal No. 18 of 1914, against the decree of Mr. Justice 
Mullick, dated the 2oth August 1914, arising on a difference of opinion 
between Stephen and Mullick J. in Appeal from Original Decree No. 477 of 
1910, against the decree of Babu Sashi Bhusan Sen, Subordinate Judge, 
and Court at Gya, dated the goth June 1910. 

(1) (1870) 13 W. R. 209 (213) 

(2) (1911) L. R. 38 I A. 87; I. L. R. 33 All. 356. 
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e 
Mere attestation of a deed does not necessarily import consent to an 


allenation offected thereby nor even a knowledge of the contents thereof. 

Raj Lukkes v. Gokool (1) and Harikissen v, Kasiprasad (a) referred to 

Per Mosherjee, ¥.—Desds and contracts of the people of this country 
should be liberally cogstrued ; the form of expression, the literal sense, is 


not to be so mach regarded as the rea] meaning of :he parties which the 
transaction discloses, e 


Huncomanpersa ud v. Babooes Munraj (3) followed. a 


A settlement of a disputed or doubtful claim is a valid and binding 
arrangement, which the parties thereto are not permitted to deny, ignore 
or resile from, 


A compromise is an agreement to put an end to disputes and to termi- 
nate or avoid litigation, and in “such cases, the consideration which each 
party receives is the settlement of the dispute ; the real consideration is, not 
the sacrifice of a right but the abandonment of a claim. 

Trigze v. Lavalilee (4) followed. 

The concurrence of the reversioner raises a presumption that the alien- 
ation is made for a proper purpose. zo Ia 

Collector of Masulipatam v. Cavaly Vencata- (5), Raj Lukhee v., G aboot 
Chunder (1) and Sham Sundar v. Ackan Koer (6) referred to. 

Appeal by Defendant No. 2. Pe ny 


Suit for recovery of possession of land on declaration that an 
alienation by way of permanent Tease, made by his mother was not 
binding upon the estate in his hands as the representative of his? 
maternal grandfather. The suit was decreed by the primary 
Court. Onappeal to the High Court Stephen J. was of opinion that 
the decree of the lower Court should be reversed and the suit 
dismissed. Mullick J. was of opinion, on tha other hand, that the 
decree of the trial Court should be affirmed. “The dissentlent 
judgments were as follows : 


Stephen J.—The plaintiff in this case, who is the same 
as the plaintiff in the sult under appeal in R. A. No. 372, 
sues to bave a mocwrari lease granted by Mussammat Lochan Koer 
on the agth August 1893 of an eight annas share in Mouza Partap- 
pore, Chergherva, Ralshi and Gajhanda, declared not to be binding 

u) (1869) 13 M. I. A. 209 (298); 3 B. L. R.P, C. 57; 2 W. R, P, C. 47. 

(2) 1914) L R. 4a l A, 64; ar C. L, J, 225, 

(3) (1856) 6 M 1. A, 39518 W. R. 81 note. 

(4) (1862) 15 Moo, P. C, 270 (aga). 

(5) (1861) 1 A.sag;2W.R. P.C.6. 

(6) (1898) L. R, as I,A 183;1.L Rear All 1 
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on bia and also for possession and mesne profits. The sult 
has been decreed ın the lower Court with mesne profits. The 
following facts are admitted. The plaintift js the son of Lochan 
Koer, the wife of Deo Nath, the daughter of Jafkaran, the son of 
Mahadeo. The defendanta are the assignees of Yma Shankar, the 
son of Gouri Baijnath, the son of Dayanath, the son of Mahadeo. Ag 
stated in Appeal No. 372 of 1920, Lochan died on the sth May 1906, 
her predecessors having died before her, and Gouri Baljnath died 
im 1883 in similar circumstances. 


On the 15th May 1893, Uma Shankar sued Lochan for the 
possession of certain property, the suit being No. 62 of 1893. 
On the 20th August, Lochan executed the mocwrariin sult in order . 
to settle Uma Shankar's claim, the plaintiff being an attesting 
witness to the document, and on the 13th November in the same 
year the sult was accordingly dismissed, On the 6th August 1894, 
Uma again sued Lochan with whom he joined the plaintiff in a suit 
numbered 193 of 1894. This suit was dismissed on a compromise 
on the 18th February 1895, on petitions by Uma Shankar, Lochan 
and the plaintiff. 

The two nmin questions to be decided are whether the mocwrari 
is binding as an aHenation or otherwise on the plaintiff; and whether 
the plaintiff can be allowed to deny „its binding force as far as he is 


goncerned. To decide the: fitst point we must first consider the 


contents of the mocwrari po//a, and the circumstances under which 
it was made: and the lalter is more conveniently considered first. 

In,1893 Lochan seems to have considered herself to be entitled to 

the enjoyment of a Hindu widow's estate in Jaikaran’s property, 

and to have been in posSession of it since Jasoda’s death in 1673. 
Her possession was fortified by a succession certificate granted in 

1874, which all the parties concerned seem to have regarded to` 
some extent as a document of title. But it must be observed that 
both Gouri Baijnath and his son Uma Shankar had opposed ‘the 
grant of that certificate to her, as the forme had opposed a similar 
grant to Jasoda, Uma Shankar brought his suit No. 62 of 1893 
on the 11th May joining two other defendants strangers to Lochan. 
Tho cause of action was that he and his father were members of a 
Afifakshara family, and that the latter for the purpose of supplying 
the requisites of a life of debauchery, alienated some of the family 
properly which came into the hands of the defendants, who received 
it by a series of transfers that did not in fact affect his interest. The 
sult was valued at Rs. 400. Itwas not suggested that there was 


VoL. KALI.) HIGH COURT. 


any connection between the property in suit and the estate rare 
karan. The potta of the 28th August was admittedly given with 
the object of getting rid of this suit, though possibly with other objetts 
as well. It commences by reciting that Deonath Rai and Jaikaran 
were separate in mess and business; it then describes Lochan’s 
succession to Jaikaran’s property, and her wish to help Uma 
Shankar, It specifically states that®in the suit he has no point in 
his favour, and has no interest in the estate of Jaikaran; and theh 
there followsa grant of a mocwrast with a nominal payment of Re.el 
reserved to the grantor. A question has been raised as 10 whether 
in terms the pokla affects to transfer more than Loohan’s limited in- 
terest. I hold that it does, as the mocwrur: is twice described as 
perpetual and descendible to children, generation after generation, 
and purports to bind her heirs, by which the heirs of Jaikaran 
may reasonably be supposed to be indicated. The po//u is signed by 
Lochan, and her signature is attested by the plaintiff. 

The materials on which we can form any opinion as to whether 
or not this document was executed for necessity arê very scanty. 
The value of the property affected 1s “assessed in this euit at 
Rs. 40,000; otherwise we seem to have no evidence pn the subject. 
Uma Shanker’s cause of action would, as the Judge® says, have 
been very difficult to prove but Uma Shankar valued his claim at 
only Rs, 400, which goes to show that, the execution of the deed 
“ could have been avoided. The Xabw/ias correspondmg to the poti? 
attributes the making of the grant to natural love and affection more 
explicitly than does the pozza. My chief ground however for dis- 
believing in the necessity of this grant is to be found in the Uma 
Shankar’s subsequent conduct. He had admitted in the hads/ias 
that he bad no right in respect of Jatkaran’§ estate and had 
undertaken to bring no more unfounded suits, and had accepted 
a polia with corresponding statements. Yet in August 1894 we- find 
bim bringing his swt No 193-194 against Lochan and the plaintiff, 
founded on the assertion that Jaikaran held his property jolniy 
with Gouri Baijnath, his father, and claiming property held by 
Lochan by reason of a breach of a previous settlement made on 
that basis, Inthe next February this suit was dismissed on the terms 
that the defendants should pay their own costs, the plaintiff making 
a complete acknowledgment that his suit was groundless and hopeless, 
and admitting that the two branches of the family were separate. 
The obvious bad faith of this second suit makes it impossible to 
suppose that the first suit was brought in good faith. Lochan may 
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have found it convenient to give the mocurari to quiet a false claim, 
but I know of no reason for saying that it was legally necessary that 
she should, and there is every reason for saying it was not. 


I hold therefore that the pof/a in suit was not executed for 
necessity. e 


I also hold that it was pot validated by the attestation of the 
plaintiff. In the first place attestation is not necessarily the same 
as consent. In the second, the bad faith of Uma Shankar goes 
some way to rebut the presumption of the consent of a reversioner, 
and when that reversioner is a very young man, and the attestation 
is the only indication of consent, it may be held to be rebutted. 
I have doubts as to whether the plaintiff was an adult at the time 
of this deed. The facts os relating to his minority set out in Appeal 
No. 373 do not indicate majority here even to the extent they did 
there ; on the other hand it is for the plaintiff to prove infancy, and 
it is perhaps the safest course to follow the lower Court In holding 
that he bas not done so. In view of the other holdings however 
this is immaterial. 


I must next consider ‘the question whether the plaintiff can be 
allowed to defy the binding force of his mother’s alienation, assum- 
ing that he was of’age on the roth February 1895, the date of his 
petition in Uma Shankar’s second suit. On that day his mother 

confirmed the posta of the adth” August 1893, in a petition which 
is part of the same transaction as that in which the plaintiff's 
petition is made. In that petition the plaintiff recites his mother’s 
gmnt and “declares that he neither has nor shall ever have either 
directly or indirectly any claim and dispute with the plaintif (ie. 
Uma Shankar), the plaintiff and his heirs shall all along continue 
In possession and enjoyment of the mocwrart properties.” It is 
argued on behalf of the defendant that this is a covenant to maintain 
the validity of his mother’s grant, and it may be observed that it 
refers to a grant made to Uma Shankar and his heirs “ all along,” 
I cannot see how this argument is to be resisted. The petition 
was made by a person sui juris, there is no suggestion of any fraud, 
concealment or undue influence. The plaintiff was, we may 
suppose, ignorant of business, and did not understand what he was 
doing. But he had plenty of legal advisers, he was acting with his 
parents, and it is impossible to say-that he acted without consider- 
ation, It follows that the plaintiff has bound himself not to do 
what he is doing ın bringing this suit and that consequently he 
cannot be allowed to succeed. This is so independently of any 
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question of what is usually known as estoppel: and the case is 
merely that the plaintiff is doing something which he has bound 
a ee not to do,eand which consequently he cannot be allowed 
to do. 

This practically decides the appeal in favour of the appellant 
defendants. Bur one more point raised on behalf of the plaintiff 
must be noticed, this is that as thé decree in No. 193-194 is not 
registered under the Indian Registration Act of 1877, the alienation 
by Lochan is not proved. This, howevei, overlooks the real natute 
of the defendant's case as I conceive it, which rests on Lochan’s 
grant of 1893 which was registered: the existence of that grant has 
been recognised by the decision ın hoth suits: but the alienation 
exists independently of the decrees. I do not, therefore, think 
it necessary that we should consider the numerous authorities 
as to the necessity for registering judgments to which we have 
been referred. It may perhaps be said that the plaintiffs per- 
sonal covenant is embodied. in the decree, and is at least ox- 
pressed nowhere else. But thena covenant to recognise as valid 
in whole an alienation which is valid in part, does not seem to fall 
under the provisions of section 17 of the Act, r 


In the view I take of the case, it 13 unnecessaly that 1 should 
consider the points that have beep raised as to limitation, and the 


question whether the existence of © family settlement makes any 


difference to what would otherwise be an allenation. 


I consider therefore that the appeal should be allowed. My 
learned brother, however, is of the contrary opinion, The dece 
of the lower Court is therefore confirmed: and the appeal is dis- 
missed with costs. À 3 

Mullick J.—I regret that I cannot agree with the decision of 
my learned brother. Ashe has so fully dealt with the facts of 
the case it will not be necessary for me to re-state them and I 
accept his findings of fact. The evidence in the present case as 
to age does not materially differ from that in the other two cases 
and for the reasons given by him I agree with my learned brother 
that the plaintiff was sus juris on the aoth of August 1893. 


If then the plaintiff was of age on that date, the next question 
that arises is what-was the effect of his attestation of the mocarur: 
polla executed by his mother Lochan Koer. Attestation is some 
evidence of consent but having regard to the circumstances and the 
relations existing between the plaintiff and his parents I agree with 
my learned biother that it is not sufficient evidence either to prove 
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iga necessity or that that the transactition was a fair one, Any 
piesumption that arises from such attestation has been sufficiently 
rebutted. The learned Subordinate Judge yas shown that Uma 
Shankar’s sut No. 62 of 1893, the withdrawal of which was the chief 
consideration of the mocurari pollu, was nota gona fide suit; that 
Uma Shankar knew that he had no case ; and that there was neither 
legal necessity nor good consideration. I agree with these findings, 
? further agrce with him that the suit was barred by limitation. 
k is in my opinion established that Jasoda Koer was in possession 
of Jaikaran’s estate from 1865, the year of Jaikaran’s death, to 
the 26th December 1873, the date of her own death, and that 
Lochan Koer succeeded her and remained in uninterrupted pos- 
sessisn tll the date of the sut of 1893. Now Uma Shankar’s 
father Gowi Baijnath died in 1885 and if limitation began to run 
against Gouri Baljnath, Uma Sbankar’s minority at the time of 
Jasoda’s death would be no answer. But Uma Shankar attempts 
to overcome this difficulty by saying that Gouri Baijnath was 
in possession from the 26th to the 27th December 1873 on which 
day he executed a deed of release in Uma Shankar’s favour, that 
he Uma Shankar remained in possession tll sometime in 1874 
when while Still a minor he was dispossessed by Lochan Koer, and 
that he ıs therefore entitled to the benefit of the period of his 
minonty. But there is no sdlisfactory evidence whatsoever 
eto support the story of Gouri Baijnath’s possession for a period of 
34 hours and the suit of 1893 was clearly barred. In these cir- 
cumstances | agree with the learned Suboidimate Judge that the 
wtocura 1 polia of August 18y3 was a wholly inoperative, document 
and that it is no bar to the plarntiff’s suit. 


The next question is what is the effect of the com- 
promise petition filed by the plammtiff in Uma Shankar’s sult 
No. 193 of 1844, on the roth February 1895. In my opinion 
u 18 not a covenant which binds the plaintiff The plaintiff though 
he had attained majority was a reversioner effecting a release of his 
chance of succession, and such a transaction was wholly void. Wor 
does the principle of equitable assignments apply. In the case of 
Sumsuddin Goolum Husein v. Abdul Husain Kalimuddin (1), the 
leamed Judges refused to apply this principle in circumstances very 
similar to those now before us and they seem further to have held that 
apart from the release the reversioner was not bound by her coven- 
ant. In this connection it is to be observed that there 1s a material 


u) (1906) I L. R 31 Bom 165 
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difference between the petition of compromise in this case which 
is a release and the ekrarnumas in appeals Nos. 372 and 448 which 
are mere covenants apd which we have held to be binding- upon 
the plaintiff. A further objection to the release is that it was wholly 


without considerayon. An, examination of the merits of suit 


No. 193 of 1894 makes this quite clear. That suit was lodged by 
Uma Shankar for the following reliefs. 


t. To obtain a declaration of his half anna shaie in the estate 
of Jatkaran on the ground that his ‘grandfather Deonath was jomt 
in food and property with Jaikaran and that although Gouri Baijnath, 
his father, had alienated his share of that property, Uma Shankar’s 
half share had not been affected. A 


2. For possession of certain properties enumerated in schedule 
B of the plaint ın that suit, which are wholly unconnected with 
the villages covered by the mocurart potfa now under con- 
sideration. 


Now the Subordinate Judge has found on Uma Shankar's 
own admission and upon other satisfactomy evidence that Deonath 
and Jaikaran were separate in food and property and that Uma 
Shankar’s claim was an unscrupulous attempt to bla@kmail Lachan 
Koer. Itis established beyond doubt that Uma Shankar knew 
that he had not gota bona side claim, and that this fact was also 
known to the plaintiffand his mothet. If that was the case thep 
itis impossible to hold that the purchase of peace was a good 
consideration for the covenant. For the-same reason any sargu- 
ment based upon a compromise by way of family arrangement 
must necessarily fail. 


If again it is urged that the consideration for the compromise 
was love and affection on the part of the plaintiff towards Uma 
Shankar then the reply is firstly that a document executed for such 
consideration must be registered, and as the compromise was not 
registered it cannot be admitted In evidence and secondly that upon 
the facts it Is manifest that love and affection were out of the 
question and the withdiawal of a dishonest suit was the only consi- 
deration for the transaction. 


Ifthen the compromise is neither binding upon nor evidence 
against the plaintiff, the next question that arises is as to the effect 
of the decree made upon that compromise on the 18th February, 
1895. It has been urged that the decree operates aa res 
judicata, The reply to this ıs that the property now in guit 
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was not the subject matter of suit No. 193 and that therefore 
the decree cannot operate ab res judicata in respect of that property. 
Moreover the plaintiff had then no interest in the property which was 
the subject matter of that suit and any decree passed in it 
could not bind his chance of réversion. ` ° 


It ig next urged that apart from res judtoa/a jhe decree is evidence 
ofa covenant which binds the plaintiff. In order to deal with the 
objection it is necessa1y to examine the decree. The decree sets 
out in full the petitions of Uma Shankar, Lochan Koer, and Bindes- 
hri Prosad and‘then runs as follows: “This case coming on for 
final disposal on the 18th February, 1895 before Mr. H. Holmwood, 
District Judge of Gaya, in the presence of Anup Narain, pleader 
for plaintiff and Babu Upendra Chandra Mittra, pleader for defen- 
dant No. 1, and Moulvi Varsat Hosain, pleader for defendan 
No. 3, it is ordered and decreed that this suit be dismissed without 
costs in the terms of the compromise petition”. In my opinion 
the decree iis inadmissbile for want of registration so far as it 
affects the property which was not the subject matter of the guit 
in wbicH it was made. ‘There has been some difference of opinion 
upon the queelion of law involved, but 1 think the ruling of this 
Court in Gurdeo Singh v. Chandrika Singh (1) is binding upon 
us. But even if it be held that the cgmpromee petition is embodied 
in the decree, which from ¢he form of the decree and the reliefs 
grant.d by it does not appear to be the case, and that it is 


- therefore admissible in evidence without registration, still it must 


opesate either as a release or an agreement. If the former, 1t is 
void as a transfer of a chance of succession and if the latter, it is 
void tor want of consider&tion. 

There is next the question of limitation, Can the plaintiff 
succeed till he sets aside the compromise decree and as he has 
not done so within three years of the decree is his suit barred? 
The reply to this is that It is not necessary for the plaintiff to set 
aside the compromise. In the first place, the decree was one 
of dismissal and made no order for tellef against him, In the 
second place, the property now in suit was not covered by the 
decree and in the third place, the deoree was not registered. The 
plaintiff is suing as a reversioner and article 141, Schedule I of 
Limitation Act governs his case. Under that article his suit fs 
fully within time. Finally there remains the ground ot estoppel. 
Upon the facts it 1s not clear how any case of estoppel. can arise. 


(1) (1907) 5 C.L J 611, I L. R. 36 Cale 193 
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Uma Shankar was fully aware that there was no legal necessity, 
either for the execution of the mocwrari poifa of 1893 or of the 
compromise petition „of 1895. By his own unqualified admission 
he was not acting honestly and in good faith. In these circum- 
stances he cannot jake advantage of the provision of section 115 
of the Evidence Act. The result is that disagreeing with my learned 
brother I would dismiss the appeal with costs. 


The decree of the Suberdinate Judge thus stood confirmed, 
and the defendant then preferred the present appeal under clause 
15 of the Letters Patent. 


Str Rash Behary Ghose and Babu Baranashibushi Mookerjee for 
the Appellant. ° 


Dr. Sarai Chunder B;sack and Babu 
Singk for the Respondent. 


Chandrasekhar Prosad 


The following judgments were delivered: Ee 


Jenkins C. J.—Jakaran Lal, a Hindu governed by the 
Mitakshara school of law died in 1865, leaving hime surviving bis 
widow Musst. Jasoda Koer and his daughier Musstt. Lochan 
Koer, Musstt Lochan Koer was married to Deonath Sabai, and 
the plaintiff, Bindesri Prosad, is the sole surviving male issue of 
the marriage. 


Bindesri instituted this suit on the r4th April 1909 against 
Upendra Nath Bose and others and he seeks a declaration that 
he is the sole reversionary heir of Jaikaran Lal and on the 
death of his grandmother Musstt. Jasoda Koer and Musstt, Lochan 
Koer he became entitled to the present possession of the entire 
estate left by his maternal grandfather. 


He seeks the further declaration that the mocurari lease granted 
by Musstt. Lochan Koer to Uma Shankar Prosad under pottah 
and kabullat dated the 2oth August 1893 in respect of 8 annas 
share in Mouzas Pertappore, Chergerwa, Rokhsi and Gajhanda 
appertaining to Mahal Kother Tousi No. 3142, District Gaya, 15 
not binding on the inheritance of the plaintiff and is null and 


vold and inoperative as against him, Finally he prays for posses- 
sion and mesne profits. 


The suit No, 100 of 1909 was heard by the second Subordi- 
nate Judge of Gaya together with suits of a similar nature and the 
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procedure adopted by the learned Judge has occasioned a certain 
amount of confusion as to the evidence. But happily we have been 
freed from this by the mode in which the appeal has been presented 
by the learned vakils who have conducted the case before us, for 
they have limited themselves in their respective arguments to the 
materials to be found in the paper-books of this appeal so I need 
make no further reference “to this aspect of the case. The 
Subordinate Judge decided in, the plaintiff’s favour.. 


Upendra Nath Bose preferred an appeal to the High Court and 
this was heard by Stephen and Mullick JJ. They differed in 
opinion and ‘so the appeal of the Subordinate Judge was con- 
firmed. From this judgment “of confirmation this present appeal 
to the High Court under clause 15 of the Letters Patent has been 
preferred. It was contended at the outset for the respondent 
that-though the learned Judges Stephen and Mullick JJ. differed in 
opinion as to the disposal of the case, there were isolated pointe 
in the case on which they were agreed. As to these it was argued 
there was no appeal. But this rests on a misconception of the 
scope of clause 15 of the Letters Patent. The appeal sanctioned 
1s not from “any point, but from the judgment and the meaning 
of the ‘word judgment lends no support to the respondent's 
contention. The Letters Patent, were framed in England and 
efrom the scheme and the farfguage of the Letters Patent ag also 
from the Secretary of State’s accompanying despatch it is appa- 
rent that the word is used in the sense of “ a sentence of the law 
pronounced by Court’’ and not of the reasons which have led 
to that pronouncement. What was said in Mundespus Mahia v. 
Urgquhari (1) lends support to the respondent’s contention, but I 
cannot find that ıt has even been followed, and Sir Richards 
Couch’s view in Muharanee Heeranath Koor v, Babu Barm 
Narain Singh (z)is hardly in accord with it In my opinion we 
must be guided by the words of clause 15 and they do not support 
the respondent’s contention. Atthe same time, I think that we 
ought’ to have regard to the iule which their Lordships of the 
Privy Council ordinarily observe of declining to interfere with con- 
current findings of fact by two Courts. 

“I will now proceed to deal with the appeal on the merits, The 
Pottah and Kabuliat of the zoth August 1893 which the plaintiff 
impugns have a history which has to be understood before the true 
relations of she paities can be understood and it goes back to the 


(1) (1870) 13 W.R. 209. (a) (1872) 17 W. R. 331 (335). 
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death of Jaikaran Lalin 1865. Ihave -sald he left 2 widow and Cıvıl 
danghter, he also was survived by a nephew, Gouri Baijnath, his . 1918, 

. g we 
deceased brother’s son. Upendra Nath 
The positiom of the family will be apparent from the follow- Bin dechri, 

ing tabular statement :— — 
e Fenkins, C F 
N ih 
Mahadev Dutt. 
TN. Roy. Ist wife Taro- Jalaran Lal. 
Gouri Baljuath Persad. ` and wife Musst:, Jasoda Koer. 
Uma Shankar Persad Deonath Sahal—Musstt. Lochan Koer 


Bindeshri Plaintiff.) 


After Jaikaran Lal’s death two applications were made for a 
certificate under Act XXVII of 1860 to collect debts due to his 
estate. . 


One wus preferred by Mt. Jasoda Koer who claimed, to be his 
heiress on the ground that he was separate in estate. The other 
was preferred by Gouri Baijnath on the allegation that he and his 
uncle were joint. In the Court of rst instance Gouri Baijnath 
succoeded. On appeal this*order was reversed and the certificate 
was granted to the widow, AMusstt. Jasoda Koer. The judgment of 
the High Court, which was pronounced on the 4th August 1866, 
is reported in 6 W. R. 139. This was not conclusive of the rights of 
the parties and so on the roth of September 1866 Gouri comménced 
a suit against the widow to establish his right as the surviving - 
member of a joint family, . 


A review too was sought of the High Conrt’s decision. An 
amicable settlement, however, was proposed which after securing 
considerable benefits to Musbtt, Jasoda during her life provided 
that properties representing one-third of the entire immovable 
property claimed by Musstt. Jasoda and her daughter should be 
given by Gourt Baijnath to the daughter to be taken possession 
of by her after the death of Musstt. Jasoda, the encumbrances 
created in the lifetime of Jarkaran Lal being paid off by Gouri 
Baijnath, that after the death of Musstt. Jasoda Gouri Baijnath 
should be entitled to take possession of all the immovable 
propertles except those given to Lochan and that all pending 
cases were to be withdrawn. Musstt. Lochan Koer was added 
asa party to the suit, petitions of compromise were filed, and 

13 ‘ 
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the suit was decided in accordance with this family arrangement. 
On ‘the 26th December 1873 Muastt. Jasoda Koes died.” According 
to the allegations made in the plaint in suit No. 193 of 1894 Gouri 
Baijnath took possession of the properties those which were to 
go to Musstt. Lochan andon the 27th December 1873 he made ' 
a gift of them to his son Uma Shankar the plaintiff in suit No. 193 - 
of 1894. Again on Musstt, Jasoda’s death there was a contest 
as tò the grant of a succession cetificate The decision was in 
Musstt, Lochan’s favour and this was upheld by the High Court 


“on the 15th May-1874. 


Gouri Baijnath died on the gth of August 1883. 


In 1893 sult No. 62 of 1893 was instituted by Uma Shankar 
against Musstt. Lochan for a certain family tenement and it was 
his case that he was ready toinstitute another sult for the establish- 
ment of his title to and -recovery of possession of the properties 
claimed by Mugstt. Lochan as the estate of Jaikaran Lal But 
there was a compromise onethe znd August 1893 between Uma 
‘Shankar “on the one side and Musstt. Lochan Koer and Bindeshri, 
the present plaintiff, on the other. The terms were that suit No. 63 
of 1893 was to be withdrawn and the contemplated suit abandoned, 
and that Musstt. Lochan Koer should grant Uma Shankar a per- 
manent mocurart of 8 annas of Mouza Pertappore and other pro- 
perties specified ona rental of Re.1 over and above the Govern- 
ment Revenue and Road and Publio Works Cess. There were 
other terms which need not now be specified. On the soth August 
1893 the mocurart polla was executed by Musstt. Lochan Koer 


` and attested by Bindeshii.* Uma Shankar, however, on the allegation 


that the compromise had not been carried out commenced suit 


“No, 193 of 1894 against Musstt. Lochan Koer and Bindeshri Prosad 


for “the recovery of the properties claimed by Musstt, Lochan Koer 
ag the estate of Jaikaran Lal. The claim was resisted and Bindeshri 
in his written statement, para 41, contended that he plaintiff had no 
right to bring the suit contrary to the compromise in the mocwrart 
pottu and kabs/taf in respeot of 8 annas of Mouza Pertappore, that 
the said compromise could not be set aside by the Court and that 
whatever rights the plaintiff Uma Shankar had under two earller 
instruments became extinct and SS by virtue of the 
compromise. 

This sult was ‘compromised on the 18th February 1895. Evi- 
dently {Musstt. :Lochan was determined that this compromise must ; 
finally end this family litigation andso a petition was presented by 


VoL. XXİL] HIGH COURT, 


e 
Uma Shankar in which he admitted all the infirmities of his claim 
and stated that he had proposed and the defendants had accepted 
as a compromise sthat the mocurart dated 20th August 1893 of 
8 annas of Mouza Pertappore, etc., should stand good. He accord- 
ingly prayed for the dismissal of the suit on those terms. Petitions 
were also presented by Musstt. Lochan Koer and Bindeshri. In 
conformity with these petitions the Suit was dismissed in the terms 
of the compromise on the roth February 1895. There is, in “my 
opinion, no foundation for the contention that this decree is” in- 
admiasible for want of registration. The compromise does not 
purport to convey release or otherwise deal with Immovable property, 

On May sth 1906 Musstt. Lochan Koer died. On the 14th May 
1909 the present suit was instituted against several defendants of 
whom Upendra Nath Bose alone has contested the plaintiff’a claim 
before us. He is a purchaser of the property. i 

The following issues were framed by the trial Judge :— 

1. Is the mocurari lease dated zoth August 4893 executed by 
Lochan in favour of Uma Shankar bindihg upon the pennie Was 
it executed for any legal necessity ? 

a. Isthe plaintiff estopped from claiming juer pofsession of the 
pr operties in suit? 

3. Was the plaintiff minor at éhe time the mocurari lease was 
executed and the petition of compromise dated the 1oth February 
was filed in sult No. 193 of 1894 in the Court of the District 
Judge, Gaya? e 

4. To what amount of mesne profits, if any, is the panas 
entitled ? .- 4 : 

5.`'Are the auction sale dated 2ist November rgor-at which the 
defendants 1 and a purchased the’ property in suit and ‘the Dar 
moourart lease dated 2nd December 1908 granted by defendants 
1 and 2 to defendants 3 and 4 binding on the plaintiff? 

6, Is the suit barred by limitation? 

On the question of minority, the Subordinate Judge and both 
the Judges of the Division Bench are against the plsintiff and I 
think this concurrent finding of fact should not be disturbed. I. will 
therefore deal with the case on the footing that the plaintif was a 
major at the two dates indicated. 


The position then 1s this that the mocurart lease was " executed 


by Musstt, Lochan and attested by Bindeshri who was then a 
major, while Deonath Sahai, presumably Bindeshri’s father, also had 
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a hand in the affair, for it was at his request that one of the wit- 
nesses attested Musstt. Lochan’s execution of the document. I 
agree with the Judges of the Division Bench “that the mocururi 
lease on its true construction purports to be perpetual and descend- 
ible. Why then should it not be binding on Sindeshri? The 
form of the issues suggests that this must be answered by reference 
to the doctrine of legal necessity, and this idea is prominent in the 
judgments both of the Subordinate Judge and of the Judges of the 
Division Bench. But inthe circumstances of this case, this is not 
the test to be applied. Musst. Lochan, it istrue, had only a 
daughter’s interest, and so her power of- disposition was limited 
by the law regulating such diSpositions. The doctrine of legal 
necessity would appear to be but a particular phase of that law, 
and the more universal test is, whether the purpose for which the 
alienation 1s made is proper in the circumstances of the case. 
There is, I think, sanction for this view to be found in the leading 
case of Collector of Masulipatum v. “avuly Venoala Narrainapah 
(1) where it was said of a Hindu widow that “for religious or 
charitable purposes or those which are supposed to conduce to the 
spiritual welfar@of her husband, she has a larger power of disposi- 
tion than that which “she possesses for purely worldly purposes. 
To support an alienation for the last she must show necessity, On 
the other hand, it may be tak@n*as established that an alienation 
by her which would not otherwise be legitimate may become so if 
made with the consent of her husband’s kindred. But it surely 
ig net the necessary or logical consequence of this latter proposi- 
tion that in the absence of collateral heirs to the husband or on 
their failure the fester on the widow’s power of alienation altogether 
drops. The exception In favour of alienation with consent may be 
due to a presumption of law that where that consent was given the 
purpose for which the alienation is made must be proper.” Similar 
citations might be multiplied, but it will suffice to quote the words 
of Lord Moulton who in delivering the opinion of the Prvy 
Council said, “it has always been a feature of Hindu Law as 
administered by this Board to attach great welght to the sanction 
by expectant reversfoners of an alienation as affording evidence that 
the alienation was under circumstances which render it lawful and 
valid: Bejoy Gopal Mookerjee v. Girtndra Nath (2). If Bindeshri 
consented, we have the consent of an expectant reveisioner who 
has actually succeeded to the property on the determination of the 
particular interest. 
(1) (1861) 8M. LA s29 (551). (2) (1914) I. L R. 41 Cale. 793 (805) 
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There is therefore every reason fo: applying this test of the pro- Civin 
priety of the transaction. But then the question is, Did Bindeshri con- | tois: 
sent? He certainly attogted the wocurari of the zpth August 1893, ow 
but this would not conclusively establish his consent, for it can Upendra Nasies 
be shown that signare was there for some other purpose than Bindeshri. 


that of giving consent. Bindeshri has given evidence in the case. Fenkins, C. ki 
In examination-in-chief the case he måde was minoilty and that = 
has not been belleved. His crogs-examination does not throw À 

any further light on the point. The Subordinate Judge held that? 

the attestation did not prove consent to alienation. Mullick J. was 

of opinion that any presumption of consent that might aise 

from the attestation had been rebu¥ed. He does not however 

explain how it was rebutted unless he means to rely on the view he 

expresses that the suit No, 68 of 1893 was not a bona fide suit. 


Stephen J. also held that attestation did not validate the transac- 
tion because. it was not necessarily the same ag consent and thé 
presumption of consent was rebutted by Uma Shankar's bad 
taith. But the attestation does not stand alone. It is followed 
first by Bindeshri’s resistance to Uma Shankar’s claim in suit Ng. 193 
of 1894 on the ground set forth in para. 41 of Bindeghri’s written 
statement in which he insists on the compromise referred to in 
the morurari polla and kabsliat as an answer to the claim and 
avers that Uma Shankar’s rights became extinctand extinguished 
by virtue of that compromise. Nor do mattera rest there, for 5 
Bindeshri is party not only to the sult No. 193 of 1894 but also 
to the compromise in that sult which affirmed the mocsrari 
pottu. All this should, in my opinion, be accepted as establish- 
ing that the lease was legitimate, and certalfilyone that it would 
be wrong to declare invalid at the instance of the present peti- 
tioner., For evenif there be a doubt as to the fact or efficacy of 
the consent as evidenced by the attestation, there can be no. question 
as to the subsequent consent, and “ Omats ratikadtto retroirahilur 
ef mandalo priori aguiparatur” [Bajrangi Singh v. Manankar- 
mika Bakhsh Singh (1,]. Much has been said about the lack of 
good faith in the earlier suits, but I am not sure that I fully 
understand what was meant. . It surely can hardly be said that 
the suit of the roth of ‘September 1866 was brought in bad faith 
merely because in the certificate proceedings Gouri Baijnath 
had failed and especially when itis borne in mind that the Court 
of ist instance was in Gouri’s favour and that the High Court 

(1) (1907) I L R go AH I 


Bindeshri. ` 
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decision was in some measure based on admissions made only 
for the purpose of those proceedings. The compromise of that 
gave a fresh starting point. It may or msy,not have been open to 
successful attack, but having regad to the circumstances it was 
oĥe to which the principle enunciated in Kgunnt Lal v. Gobind 
Krishna Narain (1) (to cite one case out of many) was applicable 
and I fail to see. how it ca give rise to any inference that the 


“suit was not brought in good faith. Moreover there is always. a, 


edanger of referring a knowledge of principles now known to a 


time anterior to thelr establishment, and though Appovier's case. 
> (2) has made obvious to us that there can be a partition of: 


interest without a division by metes and bounds, this had not been 


conclysively determined on the 11th of September 1866. So it is. 


quite possible that when the suit of 1866 was commenced, the 
petitioner may have thought not only that the facts but also 
the law was on his side inasmuch as there had been at that 
time no division by metes and bounds. Is there then any reason for 
thinking that there was a lack of good faith in Uma Shankar’s: 
suit No, 62 of 1893 and his expressed determination to 
sue for recovery of properties claimed by Musstt. Lochan Koer 
an the estato of Jaikaran Lal? In approaching this question, 
it must be borne in mind that Uma Shankar could rest his claim 
on the compromise which , tgrmiffated the litigation of 1866, and 
that was a compromise in support of which, as I have already 
said, ıt was possible to invoke the principle applied in KAusni 
Lal v. Gobind Krishna Naram. (1) 


It is true that the mocurari of the a8th of August 1893 in’ 
which suit No. 62 of »893 terminated, contains expressions depre-— 
clatory of Uma Shankar’s claim, but they must not be taken too 
seriously. This form of exgggeration ıs not an unfamiliar con- 
veyancing device in the mofussil : it takes the place of a release, 


t 


and is balanced by the benefit’secured. It is the price of the’ 
benefit. And what is true of the contents of this moowrari polia 


is as true of the still more depreciatory confessions which preface 
or accompany the compromise in the suit No. 193 of 1894. It is 
as much a part of the mofussil conveyancer’s art as the beaver hat or 
pipe of wine was of the special pleader in times gone by, and 
perhaps hardly deserves to be taken more seriously as a statement of 


actual fact. It is intended tofurnish a useful controversial weapon’: 


of defence for the future rather than to be a correct description’ of 
anyone’s mind apart from the transaction in which ıt is found. 
(1) (1911) L R. 38 I, A. 87. (a; (1866) 11 M. I. H. 7s. 
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l therefore hold on a consideration of all the circumstances that 
Bindeshil is not entitledato impugn the moourari polta and thatit 
is binding on him. It follows that in my opinion the appeal should 
be allowed and the syit dismissed with costs throughout. 


- Moookerjee J.—This is an appeal by the second defendant 


In a suit commenced by the plaintiff Tespondent for recovery of, 


possession of land, on declaration that an alienation by way of 


permanent lease, made by his mother on the soth August 1893, is” 


not binding upon the estate in his hands as the representative of his 
maternal grandfather. The suit was decreed by the “trial Court. 
Upon appeal to this Court, Stephen J. was of opinion that the decree 
of the Subordinate Judge should be reversed and the suit dismissed. 
Mullick J. was of opinion, on the other hand, that the decree of 
the primary Court should be affirmed. Consequently, that decree was 
confirmed under sub-section 3 of section 98 of the Civil Procedure 
Code, 1908. The second defendant who has thus been defeated 
in both the Courts below, has preferred this appeal under Clause 15 
of the Letters Patent, 

A preliminary point has Been raised as to the gcope of the 
question open for examination in the present appeal, The “respond- 
ent has argued, on the strength of a dictum of Norman C. J. in 
Nandeepul v. Urquha i (1), that “under gclause 15 of the Letters 


Patent, an appeal lies only in respect of that part of the judgment E 


upon which the two Judges differ and that where both the Judges 
composing the Division Bench agree in their finding on a certain 
point, the Court of Appeal has no powe: to question that finding. 
Noiman C., J, attributes this view to Peacock Ce J. and refers to the 
decision in Husara Begum v. Khaja Hossein Alt l2). The judg- 
ment of Peacock C. J., however, doeg not lend any support to 
the conclusion of Norman, C. J. Peacock, C. J. merely ruled that 
where the contention before e Division Bench has reference to a 
single point only, whereon the Judges differ, it is not open to the 
parties in an appeal under clause 15 of the Letters Patent, to raise 
before the appellate Court other points not raised before the Division 
Bench. We have, on the cther hand, the opinion of Couch C. J. 
clearly indicated in Heeranath Kooer v. Burm Narain Singh (1), that 
the point on which the Judges of the Division Bench have agreed is 
open for consideration in the appeal under the Letters Patent, though 
it was added that “on a question of fact we think we ought to be 
E 1870) 13 W. R. 209 (213). (a) (1869) 18 W R. 498. 
(3) (1873) 17 W. R. 316. 
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Civit guided by the rule of tho Privy Council where there have been 
nan the decisions of two Courts to the same effect.” Indeed, it is 
reasonably clear from the terms of clause 15 of the Letters Patent, 
a tltat the appeal is allowed, not against what is called judgment 
Bin deshti under the Code of Civil Procedure, but agninst what corresponds 
Moèkirgar; 7 to a decree or an order.» That clause allows an appeal from the 
aa “ judgment not being a sentence or order, passed or made in any 
«criminal trial. The term ‘judgment’ here means not the statement 
given by the Judge of the grounds of his decree or order, but ths 
sentence ofthe law pronounced by the Court upon the matter 
contained In the record (Co. Litt, 39a, 168a; 3 Blackstone’s 
Commentaries, 395). A judgment, then, is the decision or sentence 
of the law given by a Court of justice as the result of proceedings 
instituted therein for the redress of an injury or, as has been 
quaintly expressed, judgment is the determination and result of law. 
This is clear from paragraph 23 of the Despatch from Sir Charles 
Wood which accompanied the first Letters Patent. The appeal must, 
congequently, be deeméd to have been preferred against the decree, 
and all the points necessary to be investigated for the determina- 
tion of the question of the correctness of that decree, are open for 
consideration, although the Court as a Court of appeal would-be 
slow to take, upon a question*of fact, a view contrary to the 
© concurrent opinion of the frial Judge and of the two Judges of the 

Division Bench. 


1915 ° 
—_ 
Upendra Nath 


The following genealogical table will serve to elucidate the 
"relative situation of the parties im the different stages of this pio- 
tracted controversy between them. 


Mahadeo 
Bt Se Li pa Oe ee eh AN aa WAN aa 
| 5 | 
Jaikaran. Dayanath, 
Died 15-12-1865 A 
Widow, Jasoda Koer. 
Died 26-12-1873. 
Leshan sea Gouri Baijnath. 
Died | Died oth Aug, 1883. 
Married, ay Sahay. 
Died 255-1906 
Bindeshri Prosad, Plaintiff Uma Shankar 


Boin 8th Aug 1870, 
Assigno. of Defendant. 


The property now in dispute admittedly belonged to Jaikaran; 
on his death, ıt passed to his mdow Jasoda Koer, und, on the death 
of the latter, it devolved on Lochan Koer. On the aoth August 


o 


` 
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1893,: Lochan Koer granted a permanent lease-of the property to 
Uma - Shanker, The deed was witnessed by her son Bindeshri 
Prasad and also by a pleader, Babu Suryya Kumar, who attested 
at the request of-her husband Babu Deonath Sahai. Lochan Koer 
died on the 5th May 1906 andon the 14th May 1909, Bindes- 


hri Prasad instituted the present suit for recovery of possession of 


the villages upon declaration that the lease was not binding upan 
the estate of - his maternal grandfather, which, upon the death of 
his mother, had devolved upon him as reversionary heir. The 
second defendant, who had purchased the lease-hold interest in 
execution of a mortgage decree against Uma Shankar, resisted the 
claim on the ground that the lease was for a lawful purpose, that 
its: propriety was unquestionable though made by a Hindu female 


heir with a qualified power of alienation, and that it was operative ' 


against the inheritance in the hands of the reversionary heir. ¿For 
the- determination of the question thus raised, the circumstances 
antecedent to the grant of the lease must be carefylly scrutinised; 
and ‘fér this purpose, the narrative of evepts requires to be carried 
back to the point oF time when Jalkaran died on the 15th Decem- 
ber 1865.” | i 67... 

* Immediately on the death of Jaikaran, disputes - broke. 
out inthe family, - as to yhether Jaikaran had died joint 
with or ‘separate from Deonath. Jagoda Koer; the widow of thg 
deceased, and Gouri Baijnath, his nephew, applied on” the 
8th -and gth January 1866 respectively, for a certificate under 
Act KAWI of 1860 for the collection of debts due to the deceaged: 
On the yth April’ 1866, the District Jugde of Gya dismissed the 
application of thé widow and granted a celificate to the nephew; 
who also obtained an order for possession in his favour under 
Act XIX of 1844.” The widow appealed to this Court, and, on ‘the 
4th August’ 1866, obtained -a reversal of the order of the District 
Judge’ adverse’ to “her: The elaborate judgment of this Court 
ptondunted on that otcdsidn “(Fosoda Koonwur v. Gowrie Byjonath 
(1) affords conviricing proof that there was a substantial matter: in 
controversy: between the parties. This need not-cause any surprise; 
if we remember that what oohstitutes partition of -joint properties 
held by an undivided Mitakshare family was at that. time a matter 
of doubt and uncertainty, which was settled by the now classical 
judgment of Lord Westbury in Appowsr v. Rama Subba (2) 
pronounced on the 17th November, 1866, and, by still later dect- 
slons of the Judicial Committee in Rajah Suranent v. Venkama (3); 

(1) (1866) 6 W. R, 139. (a) (1866) 11 M.I, A. 75. 
(3) (1869) 13 M. L A. 113;3B. L. R. P. C, 41 ; 12 W. R. P. C. 40. 
13 
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Durga Persad v. Kundan (1); Ram Persad v. Lakpati(2); Bal- 

kissen v. Ram Narayan (3) and Perbutly v. Nannthal (4). The ne- 
phew thus defeated could hardly be expected togemain satisfied with 

the result of the preliminary skirmish, and, as might have been 
anticipated, insticuted a regular suit against Jasoga Koer for reco- 
very of possession of the estate of Jaikaran onthe roth Septem- 

ber 1866, on the allegation of tite by survivorship. What might 
thus have proved a protracted litigation, ruinous to the family, was 
bréught toa speedy termination by the intervention of friends, 
rolatives and legal advisers of the parties. Terms of settlement 
were-alianged,*and in order that they might be operative after the 
death of Jasoda Koer, Lochan oer was added as a party defend- 
ant to the suit, and it was, Indeed, her father-in-law, Raghubar 
Dayal, who took a prominent part in the settlement of the dispute. 
It is not necessary for our present purpose to set out in detail 
the terms of the settlement or to examine how far they were 
reasonable. Their general effect was that Jasoda Koer would get 
possession of All the movable and immovable properties, while 
Gouri Baijnath was to recelve an annuity of Rs. 4,000 a year. 
Immovable propertles which ylelded a net profit of Rs. 10,000 a year 
and represehted ope-third of the estate, were to vest absolutely in 
Lochan Koer, free of encumbrances, but subject to the life interest 
of Jasoda Koer ; the remainder of tMe estate would devolve upon 
Gouri Baijnath upon the death of Jasoda Koer. On the 11th 
December 1866, mutual deeds were executed witha view to give 
effect to this family arrangement, and petitions of compromise 
were presented to the Oourt; a decree by consent of parties was 
ultimately made on the «25th March, 1867. There are indications 
on the record that the terms of this compromise were carried out 
by both the parties at Jeast for some years, But on the death of 
Jasoda Koer on the 26th December, 1873, disputes broke out again 
between. the two branches of the family, and on the 5th January, 

1874, Lochan Koer applied for a certificate under Act XXVIJ of 
1860 for the collection of debts of the estate of her father. The 
application was opposed by Gouri Baijnath, but was granted on. 
the 12th February 1874 by the District Judge, and his order Was 
confirmed on appeal to this Court on the 15th May 1874: Gouree 


(1) (1873) L. R ı L A. 55; 13 B. L. R. 235. 

(a) (1902) L R.gol A.r; I L.R go Cale, agi. 
(3) (1903) L- R go I. A. 139; I L. R. 30 Calc, 738. 
(4) (1909) L'R 361 © LL + r All 4120 
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Byjnath v. Lochun Kooer (1). The result was that Lochan Koer 
retained possession „Of the estate of her father contrary to the 
terms of the family settlement of 1867. Gouri Baijnath, who is 
said by his son jo have thereafter led a life of depravity ° and 
extravagance, died on the gth August 1883, leaving as his sole heir an 
infant son, Uma Shankar, at that tin a boy of thirteen years. In 
1893, Uma Shankar, after attalnment of his majority, instituted 
a suit against Lochan Koer for recovery of a house which 
had been sold in execution of a decree against his father 
and had been purchased by her in the name of ene Mir Enayet 
Hossain. Uma Shankar also threatened at the same time to institute 
another suit against Lochan Koer for recovery of the estate of Jaikaran 
on the basis of the family settlement of 1867. Proposals for compro- 
mise were set on foot; and it was during the pendency of the suit 
for recovery of the house that Lochan Koer, on the zoth August 
1893, granted to Uma Shankar, the perpetual lease now in controversy, 
and the lease and its counterpart state explicitly that “as a consider- 
ation for the grant of the lease, the lessee undertook to withdmw the 
suit already instituted and to refrain from the Institution of ground- 
leas suits. On the 13th November 1893, Uma Shankar withdrew from 
the suit for recovery of the house which was accordingly dismissed. 
The compromise, however, was of very, brief duration, for on the 6th 
August 1894, Uma Shankar instituted a suit against Lochan Koef 
and her son Bindeshri Prasad for recovery of possession of the 
estate of Jaikaran. Lochan Koer and Bindeshri Prasad filed 
separate written statements on the gth and roth September 1894 in 
which they repudiated the settlement of 1867, and relied on the 
perpetual lease as a complete extinction of the prior rights of Uma 
Shankar. This. suit also was amicgbly settled, and on the 18th 
February 1895, it was dismissed in the terms of the petition of com- 


promiso filed by Uma Shankar, Léchan Koer and Bindeshri Prasad.. 


Uma Shankar relinquished all his claims to the estate of Jaikaran, 
and Bindeshri declared that he neither bad nor would ever put 
forth, directly or indirectly, any claim to the properties included in 
the perpetual lease granted by his mother to Uma Shankar. This 
assurance proved as illusory as similar promises by other members 
of the family on previous occasions. Lochan Koer died on Sth 
May 1906, and Bindeshri Prasad on the r4th May 1909 instituted 
the present sult for declaration that the perpetual lease was not 
operative after the death of his mother and did not bind the estate 


(1) (3874) aa W.R. 103, 
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of his maternal grandfather which had devolved upon him 3s reyer-; 
sionary heir. From the facts narrated, it would appear at first sight` 
that no claim could be more hopeless than an endeavour by a person 
to challenge a deed, created in settlement of a family dispute, ` 
attested by the claimant at the time of execttion, and solemnly 
‘affirmed by him subsequently in a Court of justice. The trial Court, 
however, - -held that the plaintif was entitled to succeed, as the deed, 
executed as it was by a Hindu daughter in possession of the estate of 
hêr father, could be supported only on proof of legal necessity, That- 
‘decree has been affirmed by this Court. The Judges of the Division. 
“Bench wére agreed that there was no legal necessity ‘for the lease, 
but they differed upon the question, whether the act of the plaintiff 
in the suit of 1894 disentitled him to all relief, Upon the best consi- 
deration, I have been able to give to the case, 1 have been driven to 
the cOnclusion that the course this litigation haa taken bas resulted 
in a failure of justice and that the relative rights of the parties h have 
not been exathined from the true standpoint. 


` The test is cases of ehis description, where-a deed by a limited 
owner with qualified power of alienation is called in question, is; 
whether the putpose for which the alienation was made was proper 
or legitimate. This is clear from the judgment of Turner L. J. ip 
Collector ‘of Masulipaiam v. Cavady Vencata (1): “it is admitted- 
an all hands that if there be “cdilateral heirs ‘of the husband, the 
widow ” cannot of her own-will alien the property, escep? Sor special 
purposes. For religious or charitable purposes, or those “which are 
supposed to conduce to the spiritual welfare of her husband, she has 
a ‘larger power of disposition than that which she possesses for purely 
wordly, purposes.. “ To support an alienation for the last, she must 
show necessity. On the other hand, it may be taken as established” 
that | an alienation by her, whith would not otherwise be legitimate, 
may become ‘so, if mede with the consent of her husband’s 
kindred. But it surely is not the necessary or logical consequence 
of this latter proposition that in the absence of Collateral heirs to 
the husband or on their failure, the fetter on the widow’s power 
of allenation altogether drops. “The exception in favour of aliena- | 
tion with consent may be due to a presumption of law that 
Where that consent is given, she purpose for whioh the altenation , 
is made must be proper.” Whether the particular purpose is proper 
or not mast depend on the circumstances of the case; but it is, 
plain that necessity Is only one of the tests of propriety. This is | 


(1) (1861) 8 M. I. A 52 (550). 
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clear from the observation of Sir James Oolvile in Raj Lukheev. 
Gokool Chunder (1) that -the concurrence of the members -of the 
family suffices to ralse a presumption that the transaction was a 
fair one and one justified by Hindu Law, of Lord Davey in 
Shamsundsr v. Acchan Koer (2), that the concurrence of the kin 
false “a presumption that the transaction. wasa fair one or: one 
justified by Hindu Law, and of Lord? Moulton in Bijoy Gopal-y, 
Girindra Nath (3) that the sanction by expectant reversioners. of 
an alienation of property ‘by a Hindu woman affords evidende 
that the alienation was made under circumstances which, rendered 
it lawful and valid. The same “result would, be attained, if the 
expression “ legal “necessity. ” had notshad impressed upon it a nar- 
row senseand had not become generally associated with cases where 
there is actual pressure on the estate or ‘danger thereto to be 
averted. Tested in the light of the broad principle that the vali- 
dity of the transaction impeached depends upon the answer to the 
queation whether it was proper, falr and justified by Hindu Law, what 
is the position of the parties here? . The lease was granted i in setile-. 
ment of a long-standing feud which had harassed the members of 
the family for more than one generation and. seemed at the, time 
ready to be revived on every possible , occasion It ‘is -unques- 
tlonable | that the litigations of 1866 and. 1867 had their origin 
in substantial “Gleputes between the two branches of the family and Jt 
is equally undeniable that the settlement of 1867 was perfectly 
bona fide. In 1873, on the death of fasoda Koer, the dispute 
was tevived, and the former settlement, which had been Rex 
Gepted by Lochan Koer, was repudiated by her. Her -cousin, 
Gouri Baijnath, had, consequently, prima” focie, a good ground 
of complaint against her, and it is not a matter for, surprise 
that “his son Uma Shankar should, in 1893, have endeavoured 


to assert his rights under the settlement of 1867. Can it 


thon be reasonably maintained “that a perpetual lease, granted 
to secure a compromise of such a dispute, lacks that element of 
fairness and propriety, which is essential for its justification ag 
an operative act bya limited owner under the Hindu. Law? A 
desperate attempt has been made by the plaintiff to establish 
that no substantial dispute existed between the two branches of the 
family at any stage, that the claim‘of Gouri Baijnath and His ‘son 
was wholly unfounded, and that aa was “no real controversy 

(1) (1869) 13 M: Í. A. 2094 Se 

(a) (1898) L. R. 25 I. A. 183; I L. Roar All. y 5 ME, 

(4) (i914) I L. R 41 Cale. 793519 Co Le J. G20. fees,’ AE 
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either in 1867 or in 1893 which stood in need of settlement for the 
benefit’ and protection of the estate of Jafkaran. In support of 
this view, reference has been made to recitals by Uma Shankar, 
that, he had no shadow of a claim to the estate of Jalkaran 
No real weight, in my opinion, should be attached to statemepts 
of this description. We may usefully call to mind the famillar 
words of Knight Broce, L. J. in Hunoomanpersaud v, Babooee (1), 
that the deeds and contracts of the people of this country must be 
liberally construed; the form of expression, the literal sense, is 
not to be so much regarded as the real meaning of the partles 
which the transaction discloses. To the same effect Is the observa- 
tion of Lord Macnaghten iù Lal Achal Ram v. Raja Kasım 
Hossatm (2), where the draftsman had Introduced in the recitals 
an obviously untrue statement, probably under the notion that it 
might impart some additional solamnity to the instrument. These 
exhibitions of the art of the conveyancer, whether mediæval or 
modern, cannot bs permitted to mislead the Court. If Lochan Koer 
and her advisers had taken seriously the allegation that Uma 
Shankar had not the vestige of a claim to the estate of her father, 
it is incongeifable that she should have parted with a valuable 
property In his faour. We know, from the antecedent history of 
the family, that there had been serious disputes between, the parties 
and whatever recitals migh? have been Inserted in the deeds, what- 
ever price Uma Shankar might have paid in the way of untrue 
conciliatory admissions, with a view to secure the compromise, the 
fact is incontrovertible that there was a substantial dispute between 
the parties which was settled by the grant of the lease. A settle- 
ment of a disputed or doubtful claim, effected in this manner, is 
clearly a valid and binding arrangement which the parties thereto 
are not permitted to deny, ignore or resile from, on principles 
explained by the Judicial Committee in a long series of cases: 
Rajunder Narain v. Byat Govind (3); Hetnarawx v. Modnarain (4); 
Gajapatht Radhika v, Gafapatht Nilmani (5); Afaniappa v. Baswus 
ntrao (6); Greender Chunder v. Troyluckho Nath (7); Muhammad 
Imam Aliv. Hussain «has (8). As Lord Kingsdown sald in Zrigge 


(1) (1856) 6 M.I. A. 393; 18 W. R. 81 Note, 

(a) (1904) L. R. 32 I, A. 113; I L. R. 27 All- 271. 

(3) (1839) a M. I. A. 181 (249). (4) (1859) 7 M. I. A. 311; 3 W- R. gt 
(5) (1870) 13 M. I. A; 497 (519); GB. L, R. 202; 14 W. R. P. C. 33-, 
(6) (1871) 14 M. L A. 24 (36); 15 W. R.P. C. ga, 

(7) (1892) L. R. ar I, A. g5; EL R. 20 Cale. 373. 

(8) (1898) L. R. ag I, A. 161; 1, L R. 26 Cale. 8t, 


Von. KALII? HIGH COURT. 


v. Lavalle (t)a compromise isan agreement to put an end to 
disputes and to terminate or avoid litigation, and in such cases, the 
consideration which ech party receives Ig the settlement of the 
dispute ; the real consideration is, not the saciffice of a right but 
the abandonment of a claim. To the same effect is the statement 
of Turner, L. J. in Lucy’s case (2) thatit is sufficient if the parties 
bona fide consider that there isa qfestion to be decided between 
them, for otherwise no compromise will be good if it ultimately 
turned out that there was no doubt upon the point which was made 
the subject of compromise: Callisher v. Bischofthetn (3) approved 
in Mues v, Newzeland A. E. Co. (4); Helan Dusi v. Durga Das (5); 


Birbhadra v, Kalpataru (6); Satya Kumar v. Satya Kripal (7). It 


may further be polnted out, as explained in Williams vy. Wiliiams (8). 
that a family arrangement may bẹ upheld, although there are no 
rights actually in dispute at the time of making it, and the Courts 


would not be disposed to scan with much nicety the quantum of con- 


sideration ; this principle is applicable not merely to cases where ar- 
rangements are made between the memberg of a family for the pre- 
servation of its peace, but also to cages where arrangemerfts aro 
made between them for the preservation of its propesty : Persse vy. 
Persse (9). We are not now concemed with the question, when 
and howa family arrangement may be set aside on the ground 
of mistake, inequality of position, undue influence, coercion, fraud 
or other similar ground, for no such vitating factor is alleged or 
proved in this case. Consequently, the decision in Gordon v. 
Gordon (10) and other cases of the same class [Zaw/on v. Campign 
(11); Bentley v. Mackay (12); Howon v. Payne (13); Fane v, Fane 


(14)] on which much stress was laid by the respondents, have no. 


application. There is no room for doubt that, to nse the language 


of Lord Westbury in Dison v, Evans (15) there was here an honest. 


settlement of an existing dispute, which, if not manifestly wsJ/ra 


(1) (1862) 15 Mo . P. C. 970 (292). 3 

(2) 0853) 4 DeG. M. & G. 356, (3) (1870) L. R. 5 Q. B 449. 

(4) (1886) 32 Ch. D. 266. (5) (1906) 4 C. L. J. 323. 

(6) (1905) 1 C. L. J. 388 (405). (7) (1909) 10 C. L. J. 503. 

(8) (1867) L R. 2 Ch, App 294. 

(9) (1840) 7 Cl. & F. 379- ‘ 

(10) (1816-19, 1821) 3 Swan. 400; 19 R, R. a30. 

(11) (1854) 18 Beav. 87. 

(1a) (1862) 31 Boav. 143 ; on appeal 4 DeG. F, & J. 278, 

(13) (1873) L- R- 8 Ch. App. 881, : 
(14) (1875) L. R. 20 Eq. 694. us) (1872) L, R. 5 HL. 606 (618): 


r 
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vires ‘of. thé’ parties, is one that a Court of -justide ought* to’ 
respect and ought not to permit to be gestioned. The question thus- 
arises, whether the validity of the family settlement is affected by 
thé, circumstance that the- grantor of the lease wasta limited 
owner iIn--possession with qualified powers ef alienation. The 
answer must- be-in the negative ic view of the'decision of the Judictal 
Committee in KAuaat Lal v. Golinda Krishna (1).- There, a Hindu 
became a convert to Islam. -His son; who was a Hindu, pre- 
deceased ‘him. On his death, there was-litigation, as to-the succes- 
sion, between his son’s daughters and his daughter’s son. The 
parties compfomised the dispute and took the estate in certain 
shares,’ The- daughter’s son*then, attacked the compromise in a 
sul} ;.it was ruled that the compromise wasin the. nature of a 
family settlement and was operative. As- Lord Moulton said in 
Heran ‘Bibi Y- Sohan Biji (2), a compromise. of this character is, 
in-no sense of the word,.an alienation by. a limited owner of the 
family. property, but is a family settlement in- which each party- 
takes a’share ‘of the family property. by virtue. of-the independent 
title which is, to that extent and by -way-of compromise, admit- 
ted -by-'the other parties . Zsrinse v. Wasson (3) ;Mohendra Nath v. 
Shamsunnesta (4)5 Gur. Nanak v. Fai Narain {5); Bihari: Lal y. 
Daud Hussain (6); Subbammal v. JAvudaiyammal . (7)-; Bhagaraju 
y.Addepalli (8). The views cannot be defended on. principle that 
a quallfied owner, like a Hindu widow, daughter or mother is 
bound’ at her peril to pursue a. litigation in. respect of: the estate 
in, her‘ hands unremittingly- to the. ultimate: Court of appeal, ‘and 
that she. cannot Jona -fide effect a settlement of the matter.in ton- 
troversy, even though ‘such compromise be in the best interests 
ofthe -estate. There is thus ho-room for reasonable doubt. that 
the :pernament lease. granted, by Lochan Koer was minding “pon 


theinheritance. . -<-- ca. Pile Hea Bene? ee ee 


We are fortified in this ioe by the sigug ani gircumstapce 

that it met with the approval of the then next reversioner, who was no — 

. - . -= EE 

(1) (1911) LE R 381. A.87; L L. R, a 356. -> : 
(a) (1914) 18 C W. N. 929. Fu 

(3) (1869) 12 W, R. 413; 3 B. L. R 437. =. 

4) (1914) 21 C. L. J. 157: ~ o 

fe` (1913) I L. R. 34 All, 38559 AL. J. 375. 

(6) (1913) I. L, R. 35 AlL a40 ; 11 A. L. J. 352. 

(7) (1906) I. L. R. go Mad. 3 

(8) (igt1) TL. Ras Mad. $60 
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other than the present plaintiff. Référence may in this connection 
be made to the observations* of Turner-L. J. in Collectort+of 
Masulspatam v. Caly Vencala (1), of Sir James Colvile ‘in ‘Ra 
Lukheev. Gokool Chuader, (2), and of Lord Davey in Sham Sgavar 
v. Achan Koer (f) which will all be-found -quoted “ın ther judg- 
ments of the Full Bench in Dedi, Prosad" v. Golap Bhagat <4) 
to show that the concurrence of the reversioner raises’ a” pge- 
sumption that the alienation is made for a proper purpose: *' See 
also the observation of Lord Moulton in Bioy Gopal v. Girindra Nath 
(5) and of’ Sir Andrew Scoble in Bajrangi v. Manokaratka <6)) 
Reliance need not be placed on the circumstance -that 
the plaintiff attested the document, for as pointed out by the 
Judicial Committee in Ray Ltsthee v. Gokool Chunder (2) and 
Hartkizen v. Kassiprasad (7) mere attestation of a deed does not 
necessarily import consent to-an‘allenation effected thereby nor'even 
a knowledge of-the contents thereof. But, in .the present oase, 
we have something more substantial and less equiyocal embodied 
in the petition of the plainuff dated the igth February 1895 which 
was incorporated in the decree of the 18th February 1895 ; ‘we have 
also his deliberate assertion in bis written statement in that sult. 
The maxim here applies that a subsequent ratification has a retros- 
pective effect and ıs equivalpnt to a prior command: omnis 
ratihabtfio retrotrahitur ef mandate priori eguiparatur (Co. Litt 
307-2.. Fleckner v. U. S. Bank, (8)]. A futile effort has been 
made to escape from this position by the argument that the 
plaintiff was at the time an infant, that his petition was in essgnce 
a transfer of a spes sucoesstones by a reversioner and consequently 
inoperative in law [Shamsundar v, Acohan Kogr (3); Arindaban 
v. Swreswar (9); Muthuveern v. Vythilinga (10)] and that in any 
event, the petition was inadmissibleebecause it was not registered. 
[Pranal Anniv. Lakshmi Anni (11); Bindeswari v. Gangasaran (12) ; 


(1) (1861) 8 M. I, A. 529; a W. R P.C. 61. 
(a) (1869) 13 M. I. A. 209; 3 B. L. R. P. C. 57; 12 W. R. P. C, 47. 
(3) (1893) L. R ag 1. A, 183; IL L. R. 21 All. 71. 
(4) (191g) L L. R. a0 Calc. 721, 17 C. L. J. 499- 
(5) (1914) ILL. R. ar Cale 793 (805), 19 C. L. J. 626. 
(6) (1907) I L. R- go All. 1; 6 C. La J. 766, L. R. 351. Ava. 
(7) (1914) L. R. gad A. 64; 21 C, L, J 225. 
(8) 8 Wheaton 363. 
(9) (1909) 10 C. L. J. 263 (267). (10) (1908) I L. R. 32 Mad. 206 
(11) (1899) L. R 261. A, ror; l, L, R. aa Mad. 508, 
(is) (1897) LR ag I. A, 9; L L, R. to All 171. 
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Mullik Saheb v. Mellikarjanatha (1) ;] This contention is entirely 
baseless ; the ple. of minority has been rejected as untrue by all the 
Judges ; and the petition does not, elther In form or in substance 
effegt a transfer of an interest in immoveable property, vested or 
contingent, present or future; but it does recordthe approval of the 
transaction by the reversionary heir and thus affords cogent evidence 
af its propriety. From every possible point of view, consequently, 
the lease proves unassailable. 

° The result is that in concurrence with the Chief Justice 1 hold 
that this appeal must be allowed and the suit dismissed with costs 
in all the Courts. 

Holmwood J.—It is “unnecessary for me to add anything 
te the judgments just delivered with which I am in full agreement. 


A. Te Me í Appeal allewed: Suil dismissed. 
(1) (1913) 15 Bom, L. $È. 1142; 1. L. R, 38 Bom. 224. 
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Paasen: “Lord She Sir George Barat, Sir Jaka Eigi and e 


Mr. Aer AR, | | 
BUDDHA SINGH AND OTERRS ` ic Ee 
-LALTU SINGH awn. ANOTEER.. . © © © ~ June, gande 
(Ox APPRAL FROM Tax Hian Court OF JUDIĊATORE; Joi Tae i Tune, 29. 


-Noxro-WrsTern Provinces, ALLAHABAD.) ` 


Hindu Lew—Successiin—Mitalshara Ch. 2. "See. apaa Sopides Wisi 
“ie of patha, sata, “fundvas'and ‘santana—Test f determini the sreferintial 
eir—Great.grandien of granifather—Grandren of yreat-grendjather, `= ' 
‘The great-grandson of the granifath=: is a = beir as, pr the 

grandson of the great-grandfather, ` 
Buddha Singh v. Lalu Singh (1) armod.. Raw Chand... Vinayak 

Venbaterh (2) 4 Lallubkey Bajpsecbhey v. Cassibad (3); Rackews v. “Kahi: 

goba (4) ; Rutcheeputly Dutt Jha w. Rajunder Warata Rae (5) ; Kariim ‘Ghand 

Garain v. Oodung Gurain (6) ; Biyak Ram Singh Y. Biyak Ugur Siugh (7) 3 

Kalian Rei v. Ram Chandar (3) ; Suraya Bhukta v. Lckksinisatasemma (9) 3 

Chinnasani Pillst v. Kuda Plas NO) and Parasara Bhaltar v. aia 

Bhatter (11) referred to. poy 
Jaf Gin MI kahana, an aipania Ja tho Renee Selina, the .word , pore and | 

its synonym (sé, tusara, or santana) employed by Vijnancsware in connection * 

with brothers and uncles In Ci, 2, See, 5 must be undermood in a generic sense 

signifying and including son, grandson and great-grandson as in the case of the 
deceased owner, and the descendants in cach ‘ascending line up to the seventh 
degron, should be exhatstod-to the third degroo TE "tha ascent to tha 

line next in order of succession. LS . 
kain aa eag ule Ulu Bee hea cies al waaneass e 

relationship, or,community of blood, in Judging of the nearness of blood-relation-. 
ship or propinquity among the guérafa, the test to be. applied to discover the 
preferential heir is the capacity to offer oblafions, and the claimant who confers 
greater benefit on the deceased by the offerings he makes “to the mane of the 
commbn ancestor 1s to be preferred. 


Appeal from a judgment and decree of the High Court at. Allaha-* 


bad (Jaly 6, 1912) affirming those of the Court, „of the Subordinate 
Judge of Moradabad (june 43, 1910). 


pi (ara) LL. R Har eles LLR Cale, 

a) (1 Ñ 

1880) L Eria PLR § bi rin * Be pe . 
he Pee te mm. 716. 


.- N a E 


: 1. a 5 : 
6 figon 1. te R ay All in a asa, TA Abo § Maat" aps) 
(10) (1911) L L R 36 ad, 154. (r1) ie LL. R, 2 Mad. aoa, 
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PAC. ° The first appellant Buddha Singh and his two assignees, who were 
19! the other appellants, brought the suit to recover possession of certain 
Buddha 8 oN properties, which belonged to one Saheb Sahai deceased, from the . 
r. respondents. Buddha Singh clalméd that under the Mitakshara law 
paus of the Benares School he was entitled to the properties in suit as 
Saheb Sahai’s great-grand father’s grandson in preference to the first 
respondent Laltu Singh, wha was Saheb Sahai’s grandfather’s great- 
» grandson. Both‘Courts in India decided in favour of Laltu Singh 
and dismissed the suit with costs.: For a report of the judgment 
of the High Court'see L L. R. 34 All 663. The plaintiffs appealed 
to His Majesty in. Council. oa 
De Gruyther, K.C., and Dunne, for the Appellants: Mr. Cole- 
brooke’s translation of- Mitakshara, Ch. 2, Sect. 5 is not accurate, 
but the translation: given in Lalloobhoy Bappooshoy v. Cassibai (1) 
was adopted by the Board. Mit: Ch. 2 deals with the inheritance 
when the owner dies apura, meaning sonless. Here the word 
“patra? has aqquired a technical meaning apart from what the author 
of the Mitakshara says and not because he has swa it that meaning. - 
It means “ son, son's-sdh, and son’s son’s son:” See Sastri Golap 
Chandra Sarkar’s translation of the: Viramitrodaya, (Ed. 1879), 
pp. 154 and 158, Ch. 3, Part L, Sect. 11; Mandlik’s Hindu Law, 
(Ed. 1880), p. 380 ; and Mayne’s Hindu Law, (8th Ed), py 154, 
para 540. The portions _ of „he “Mitakshara for consideration are 
e Ch. 3, sect. 4, V. “y, and sect. %, verses 1, 4 and 5. The words there. 
used are swa, pura, sunavas and santana, of which each of the 
first three means son and nothing more, and the last means only 
such of the descendants as are mentioned before and entitled to 
inherit. The word ‘spn’ used in conjunction with brothers does not 
include a ‘grandson.’ In Sanskrit the word for son is pwéra, for 
6 grandson pawira, and for great-grandson Prapawira, but as the author 
of the Mitakshara has not used these separate words, his intention 
must have been not to give. gwira the technical and extended 
meaning given to it in Ch. 1. The sense of the commentators on the 
Mitakshara is that ‘son’ there does not include grandson. The 
author of the Swdodkini, a commentary on the Mitakshara, takes this 
view. Swdodhini is a work of anthority in the Benares School :- 
See Vyavastha-Chandrika by Shayama Charan Sarkar, (Ed. 1878), 
Preface, p. 17; Morley’s Digest, Vol. 1, Introduction, p; 205 ; 
Jolys Hindu Law, ( Ed. 1885), p.14; Mandlik’s Hindu Law, 
e pp 361 & 363; Sarvadhikaris Hindu Law of Inheritance, (Ed., 
(1882), p 647; and West and Buhlers Hindu Law, srd Ed, 


19 aaa LA. mn (054 8 285) 


Vol, XIL ; PRIVY COURCI, > ` 

p. 124. For a. translation of the text in Swhvdhing see I. L. R.°s 
Mad. at p. 295. The same view is taken by Kamalakara (see 
Mandlik’s Hindu Law, p. 385), and by the author of Viramitrodaya 
in Ch. 3, parts 6and } The latter is of high authority in the 
Benares School ; Gridhari Lall Roy v. The Bengal Government. (1). 7 
In short all commeRtators stop at brothers son, Apararka and 
Nanda Pandita are against the contentigp, but they are not authori- 
ties of any value in the Benares School: See Mayne’s Hjndu Law, , 
8th Ed,, pp, 27 & 28 ; Jolly’s Hindu Law, p. 13 ; and Sarvadhikari’s | 
Hindu Law of Inheritance, (Ed. 1882), pp. 426 & 428. 


_ (Sir Robert Finlay K.C., referred to p. 648 of Sarvadhikari’s book 
where translation of a passage of Apararka appears). s 


For a passage from Nanda Pandit’s Vaijayanti, a commentary on 
Vishnu see Sacred Books of the East, Vol. 7, p.68, note ro. 
According to Smriti Chandrika, which expressly stops at two degrees 
the respondent would be excluded. It is of mga authority in 
Madras but not in Benares. 

(Mr. Ameer Ali referred to L L. R, 2 Mad siat 305 where 
there are some comments on Smriti Chandrika.) . 

It is accepted ‘as an authority i in Swraya- Bhuhia v. Lakshwinara- 
samma (2), where it is laid down that ‘son’ in Mjt. Ch. 4, sect, 4, 
v.7 and sect 5, v. 1, does not include grandsons. But in Kalian 
Rai y. Ramchandar (3) the Allahabad High Court dissented from 
5 Mad. 291 and held that a brothers grandson was a nearer sapinda 9 
than the son of a paternal uncle. When the question again came 
up before the Madras High Court, the Allahabad case was not 
followed but 5 Mad. 391 was approved: See Chinaasami Pillai v. 
Kunja Pillai (4). The Bombay cases of Rackava v. Kalingapa (5), 
and Xashibai v. Moreskvar Raghunath (6), where the succession of 
a female gofraja sapinda wes in issue, dg not apply here. In Karem ° 
Chand Gurain v. Oodung Gurain (7), and Afussamut Oorkya Koer. 
v. Rajoo Nye Sookool (8) the Cdlcutta High Court held that a 
brother’s grandson can succeed, but as phere) was no competido 
the issue was not-the same as here. 

(Lord Shaw referred to Thakoor Jeebnath mage v. Ha Court 
of Wards (9). 3 





(1) (1868) 12 ML L A. 448, (466). - 
(a) (1882) IL L. R. 5 Mad. 291. (3) (1901) I. L. R ag AIL 128, 


(4) (1911) L L. R 35 Mad. 152. (5) (1892) I. L. R. 16 Bom, 716. á 
(6) (1911) L L. R. 35 Bom. 389. (7) 11868) 6 W. R 158. 


18) (1870) 14 W. R, 308. (9) (1870) 14 W., R. 117. 1 
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„e There, the question.. was whether mindan succeeded, 
before bandhus.. Mr, Harrington's opinion as stated in Rutchecputty 
Datta Jha A Řajünder Narain Ras (1) was that among gotraja-: 
sapindas each line of heirs should be continued to the seventh. 
y degrees, That opinion appears . to have been approved by. thé Board 
ba Bhyak Ram Singh v. Bhyah Ugur Singhe(2), but Mr. Harring- 
ton’s opinion. was obiter, and is wrong for the reasons stated by 
West and Buhler in their Hindu Law at p, 194. ‘Reference was also 
“ made to Mayne’s, Hindu Law, para. 571, and Sarvadhikari’s Hindu 
“Law of Inheritance, p, 178. a 
. Sr Robert Finlay, x. C. (Dube with him), ig the eonda 
The key t4 the case is to. be found in Mit. 2, 5, 5, where grahd- 
fathers line is not exhausted until at least three dégrees from the” 
grandfather. In the ‘case of the propositus the -inheritance- admit- 
tedly` goes to his ‘great-grandson, but in Mit. 1, 1; 3 only grandson’ 
is mentidned and yet-it is not contended that the inheritance-would - 
not go to the: ‘great-grandson. “How can then the paternal grand- 
father’s line be confined to his grandson and not go on tò his gréat- 
grandior? Why ‘should jssies: -of the sons of greabgrandfathier be 
brought in, and not issues of the sons ‘of ‘grandfather? ‘Reference - 
wag made to Magoos Hindu Lam “Par 515 oe: si 
Counsel for the Appellants did got reply: Eent Sees 
L Tae eit of nm are aoe 
Mr. Ameer Ali—The question for determination involved in. 
this apmali is one of considerable importance under the Hindu Law, 
shd relates to- the order of succession under the Misakshara as éx-, 


\ 


pounded in the Benares School, among the collateral kindred be, 
longing to the sme paternal stock.as the deceased; ~’ > a 


- The suit. out of which the gppeal arises was brought by the , 


appellant Buddha Singh aas Chaturl - Singh to establish his right, 
as the nearest reversioner to.the estate of one Saheb Sahai, who died | 


in 1873 without leaving any male issue, Saheb;Sabai was a minor 


and unmarried at the time of hisjdeath; his mother,, Rani Kishori. 


Kunwar, who survived him, accordingly came into the possession 
of his estate, which she held for nearly 34 years. She died ‘in 1907; 
when the succession opened to the male collaterals of Saheb Sahai. 
The following genealogical table, on which both the Courts ? in 
India have based their judgments, will explain the raised Ska 
of the parties to this action: . £ 
(1) (1899) 2 M, LA. 132 (a) (1870) ae 


~~ 





Laltu seg Saheb Sahal® 
Deferdan the properties. X ° 

The plaintiff, Buddha Singh, is thus the ee of Naim ` 
sukhmal, the great-grand-father of Sahib Sahai, whilst the defendant 
Laltu is the great-grandson of Saheb Saha?s grandfather, Nirpat, 
and the- grandson of his paternal uncle, Pura. -The plaintiffs con- 
tention is that under the law of the Mitakskara'he has a- preferential 
title fo the inheritance of Saheb Sahai as against the defendant, 
who is admittedly in possession of the deceased’s estate since Rani. 
Kishori’s’ death. He bases his right ori the following text of the 
Mitakshara:— On failure of the father’s descendants the heirs 
are successively the paternal graridmother, the paternal’. grand-father, .- 
the uncles and their sons”* And he contends that the expression 
sons” occurring in this verse ‘must be strictly construed, and. so 
construed, the devolution of the inheritance in Nirpat’s line ceased 
with his‘grandson, Buddha, and did not come down to his great- 
gretidson, the défehdant-Laltu, and thatafter Buddha, by virtue-.of 
the: inthfediately following ‘verse: he, as the grandson of the great? 
gtandfather of. the’ deceased has become entitled.to the estate. ` 
Their Lordships ‘will refer presently aa aus igen 
and eximine its meaning by the light of other texts - gk 

" Beth the:Courts in India have-held against the plaintiffa claim ;: 
herice this appeal to His Majesty in Council. r 

- THe leatnéd Judges of the Allahabad High Court in two secant 
and able judgments have exhatistively reviewed the authorities. 
bearing on the subject, and as thelr Lordships agree -in the main 
with their deductions and the conclusion at whith they have airived 
on these deductions, they find themselves relieved of the samara 
of discussing the law in any detail. 

The Mitakskara of Vijnaneswara, who flourished about the ‘end 
of thé eleventh dnd the ‘begitning of the twelfth: century of the Chris- 
tidn era,‘purports to Be a “Gommentary’ on- the Institutes of: ‘Yajna 
valkya, Vijnaneswara analyses and discusses the text of his great pre- 
decessor, often at considerable length, explains the meaning ‘of recon- 


f:Colobrooke’s banslation, Chep, I, 800. Yy vege lo aa 


~ 
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dite passages, supplies omissions and reconciles discrepancies by 
frequent reference to other old erpounders of the law. The best ex- 
ample of his treatment of Yajnavalkya’s test is to be found in the 
mmentary on the rule relating to the succession to the estate of 
n who dies without leaving any male issue. After stating 
that the right of “sons, principal and secondary” to “take the 
heritage” had been already shewn, he proceeds to quote the rule of 
Y@jnavalkya declaring the order of succession in their default, 
which runs thus*:—“ The wife, and the daughters also, both parents, 
brothers likewise, and their sons, gentiles, a pupil, and a fellow- 
student: on fgilure of the first among these, the next in order is 
indeed heir of one who has departed for heaven leaving no male 
issue. This rule extends to all persons and classes.” 

Mr. Mandlik’s rendering. of these two slokas of Yajnavalkya 
is more literal and is as followst:— 

” “The wife, daughters, both parents, brothers and likewise their 
sons, gofrajas (gentiles); daxdhus (cognates); a pupil and a fellow 
student. Of thése, on failure of the preceding, the next following 
in ordar is heir to the &tate of one who has departed for heaven, 
leaving no Putra. This rule extends to all (males whether belong- 
ing or not td the four) classes.” i 

The compound word afsfra, occurring in Yajnavalkya’s text has 
been. rendered by Mr. Colebrooke As “ leaving no male issue” ; by 
Mr. Mandlik as “ leaving no guira.” He was evidently anxious 
to avoid any English synonym, as the word wira here, according 
to all the commentators, conveys a larger meaning than is usually | 
implied by the term “son.” The Viramitrodaya says clearly that 
the word “sonless,” which is the literal equivalent of aputra, signifies 
“in default of sod, grandson and great-grandson,” { that, in other 
words, it comprehends three degrees in the direct line of descent. 
In fact, it is not disputed at their Lordships’ Bar that the word swine 
ng used in relation to the last owner signifies and includes son, 
grandson, and great-grandson. What is contended for is that the 
game word in connection with other relatives, such as brother, 
uncle or grand-uncle, must be construed in a restricted and literal 
sense. 

| The commentary of Vijnaneswara on the above-quoted slokas of 
Yajnavalkya, extends over several sections in Mr. Colebrooke’s 


* Mr. Colebrooke’s translation of the Mitakshara, Chap. II, Sec. I, para 2, 
- +Mandlik’s translation of the Institutes of Yajnavalkya, [p. 220, vv, 
135, 136. 7 A 
+ Chap. III, Part I, v. iL, Shastri Galap Chundar Gircar's translation, p, 154. 
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translation, and makes the work more a digest.than a^ mere com- 
mentary. In section I of Chapter II the author deals exhaustively 
with the right of the widow to inherit the estate of “one who has 
died aputra.” Her right of succession is dependant on his leavi 
“no male issue to the third degree. In paragraph 3 the word ° 
is used again in the same generic sense. After treating of the rights 
of daughters and parents in sectidhs II and III respectively, he 
deals in section IV with the succession of brothers and “their song.” 
Here, again, the word gus is used, whether in the literal or in an 
extended sense is a matter for consideration. 

Section V relates to the right of collateral kindred of the same 
paternal stock or guéra, and therefore called the gotraja, to take the 
inheritance of the afséra in default of “brother's sons.” Admittedly 
both the plaintiff and the defendant are Saheb Sahai’s gorrajas. 
Reference, therefore, is necessary to the rules embodied in sec- 
tion V. 

It is to be noted here that the word Jw/ra or more e comely 
puttra, which literally means “one-who reJeases from hell (puh - 
used by Vijnaneswara at the very beginning of his Book on “Inher! 
tance. In para. 3, section’ I, Chapter I, describing the two kinds 
of preperty (daya, wealth) to which rights of inheritance attach, viz; 
the “ unobstructed” and “ obstrycted,” he speaks thus of the latter 
class :— ee ý 
“but property devolves on perents (or uncles) and brothers and 
the rest, upon the demise of the owner if there be no male issue, 
and thus the actual existence of a son and the survival of the owner 
are impediments to the succession ; and on their ceasing the pro- 
perty devolves [on the successor) in rigħt of his being uncle or 
brother. This is an inheritance subject to obstruction.” 

And then comes the significant passage:—“ The same holds 
good in respect of their sons and other descendants,” meaning, 
clearly, the sons and descendants of uncles and brothers. And this 
is the construction which Balambhatta, one of the best known com- 
mentators of the Mifakshara, appears to have put on these words. 

As pointed out in the case of Ram Chandra v. Vinayak 
Venkatesh(1), the right of collaterals to succeed to the inheritance of 
a deceased person is based on the rule of Manu, which has been 
translated differently by different writers, but which in substance 
amounts to this, that the estate of a deceased goes to his nearest 
sapinda, The right of collaterals, therefore, is dependant on the 


(1) (1914) L. R. 41, 1. A. 290; 20 C, La J. 573. 
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existence of the sapinda-elationship between the propositus and the 
claimant. It i is now well settled by the decisions of this Board that 
under the Affi takskare* the sainda- relationship. arises “between two 
gle through their being connected by particles of one “body,” viz, 


` that of the common ancestor, in other words, fom community of 


blood in contradistinétion to the Dayabhaga notion of “community 
in the offering òf réligious oblations.” But, as will be shown later 
on, the Mitakshera, whilst holding that the right to inherit does not 
spring from the right to offer oblations, does not exclude. it from 
consideration as a test of propinquity or ‘nearness of blood. 

` Mr. Colebrooke has, in his translation of section V, erroneously 
rendered the word saginda as ‘relations connected by funerel obla- 
tions,” and: samanodakas as those connected by “libations of water,” 
which has led to some confusion of ideas. Their Lordships, therefore, 
propose to follow thé’ translation which was ‘before this Bose in 
Lullubhoy's (1) case. 

The first paragraph stands thus: “If there be no brother's sons, 
gotrajas share the estate. #Gotrajas are the Paternal grandmother 
and “sapindas and semanodakas.” ae 

Théir Lordships’ understand that! the word Gasa “gons” in 

this paragraph is w?ra in the original. ‘Then follows paragraph 3; 
in which’ Vijnhneswara develops | the position of the’ grandmother in 
the following terms :— 
` “Tn the first place the paternal “grandmother takes the inheri- 
tance. The paternal grandmothers succession immediately after’ 
the-mother was seemingly suggested by the text before cited. And 
the mother also being dead, the father’s mother shall take the heri- 
tage” (section 1, paragraph 7). “No place, however, is found for her 
in the compact series of heirs from the father to the nephew, and 
that text (‘the father’s mother *shall take the heritage’) is intended 
only’ to indicate her general competency for inheritance ; she must, 
therefore, of course, succeed immediately after the nephew 5 and. 
thus there is'no contrediction.” 

Para. 3 then states in general terms that after the grandmother 
the sagindas of the same paternal stock, viz, “the paternal grand- 
father and the rest inherit the estate, for dhinnagotra sapindat 
(Le, sapindas bélonging to another stock) are indicated by the term 
andku ” (dealt with in section ND. 

* 

Ranchinire Mert. inayah Peete coy ae 


CLJ. 573 $ 
(1) (1880) L. R aL A. 21a. 


I, AL dia 
A, 290; 20 
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Paras 4 and 5 deal specifically with the succession of the 
samanagotra sapindas and run as follows : 


“ (4) Here on frilure*of the father’s descendants, the heirs are 
successively the paternal grandmother, the paternal grandfather, 
and their sons.” k 

“ (5) On failure of the paternal gragdfather’s line, the paternal | 
great-grandmother, the great-grandfather, his sons and their tsswe, « 
inherit. In this manner must be understood the succession of the, 
Samanagotra sapindas.” 

It is clear from the observations of both Mr. Mandlik and Dr. 
Jolly* that Mr. Colebrooke in his translation of para. 5 has omitted 
towards the end the important words “tp to the seventh,” which 
makes a materia] difference in the sense of the passage. ` 

Mr. Mandlk translates the last sentence as follows: “ In this 
manner up to the seventh [ satinda ] the taking of wealth by. the 
Samanagotra sapindas should be known.” Only instead of the ex- 
pression samanagotra, which is in the original, he uses the abbrevia- 
ted term sagotra. . 

Para. 6 then provides as follows :— 

“6. If there be none such, the succession devolves of samanoda- 
kas, and they must be understood to reach the seven degrees be- 
yond safindas, or else as far ag the limit of knowledge and name 
extend. Accordingly Vhrat Menu says :* The relation of the sagis- e 
das ceases with the seventh person, and that of samanodakas 
extends to the fourteenth degree, or as some affirm, it reaches as far 
as the memory of birth and name extends.’ This is signified’ bye 
gotra.” 

It is contended on behalf of the appellant on the strength of 
these several passages that the word “son” used in conjunction e 
with brothers must be literally construefl, for otherwise, it is urged, 
the position assigned to the grandmother in the order of succes- 
sion would be displaced. The effect of this argument ( which by 
parity of reasoning must apply also to uncles), if well founded, 
is that the succession in the father’s or grandfathers line must 
cease ipso facto on the failure of descendants of the second 
degree, and the inheritance must be diverted to another line 
ascending first to the female ancestor. 





In their Lordships’ opinion it begs the very question which 
they have to determine, viz., in what sense Vijnaneswara has š 
used the term “son” in these passages; and that question can 


* Mandlik’s Hindu Law, p. 379; Dr. Jolly’s' Tagore Law Lectures, py 124. 
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be answered only first by examining his own method of employ- 
ing the word, and secondly, by inquiring in what sense other 
Hindu jurists of the same school or cogngte schools have under- 
stood the expression. Before proceeding with their examination 
of Vijnaneswara’s own words, their Lordsbips desire to make 
one observation, as it strikes them, regarding the place of the 
grandmother in his schemé of succession. 
In Yajnavalkya’s rule, already quoted, to which Vijnaneswara 
‘*refers as “ thescompact series of heirs,” the paternal grandmother 
is not included as an heir. Vijnaneswara finds a place for her 
among the gofraja, on the authority of an enunciation of Manu, 
which he quotes in para. .7 of section I, Chapter II, and which 
runs thus: “Of a son dying childless the mother shall take the 
estate ; and the mother also being dead, the father’s mother shall 
take the heritage.” 

According to Manu, then, if his words are to be literally constru- 
ed, the paternal grand-mother would take immediately after the 
mother. This difficulty Vijnaneswara himself recognises ; in order 
to reconcile the conflict between Yajnavalkya, who omits the grand- 
mother altggether from his “compact series of heirs,” and Manu, 
who would place, her directly after the mother, he places her some- 
what arbitrarily, as Messrs. West and Buhler also indicate, after the 
“ brothers sons.” The question, however, whether he intended his 
declaration to be imperative can be solved only by a less free 
translation than Mr. Colebrooke’s. Anyhow, the meaning to be 
Attached to the word “ sons” is left subject to explanation. i 

Now, in paragraph 1 of section V, where Vijnaneswara says, 
“if there be not eyen brothers sons,” the word used is putra; in 
paragraph 2, where the grandmother's place is declared, the expres- 
sion employed is brother’sswéa, a synonym of gira. In paragraph 
4 again the word wira appears to be used in connection with uncles. 
In paragraph 5, where the expression “his sons and their issue” 
occurs, the original words are said to be fat putras, “ his sons,” and 
tat swnavas,* “ their sons.” 

The word “ descendants” in Mr. Colebrooke’s translation is 
in the original “ santana,” which means race, lineage, or posterity, 
and is still used among Hindus to mean male progeny without 
limitation. Mr. Justice Telang coustrues it as meaning “ continua- 
tion’t other learned Sanscritists interpret it to signify “an uninter- 
* Ploral of swan “ offepring.” Suma is the old Indo-Aryan word which 
survives in the’ English ““ son.” 

+ (1892) L L. R, 16 Bom. 716, 
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rupted series” [of progeny or heirs]. Their Lordships have fio 
doubt that Vijnaneswara has used it in the sense of lineal male des- 
cendants. Sunaoas, translated by Mr. Colebrooke as “ issue,” 
connotes the same ideas 

Having regard to the fact that this great legist, whose logical 
acumen judging from*his work seems to have been remarkable, has 
used the term puira in previous parts of his book on inheritancs in a 
comprehensive and generic sense, their Lordships find it difficult to 
conceive why he should arbitrarily and withont any explanation have 
used the word towards the end in quite a different *and restricted * 
sense, or why, if his intention was to confine the descent in the case 
of the collaterals to the actual sons of brothers and uffcles, he did 
not employ terms which would have etactly conveyed his meaning, 
such as afmaja or auras which, their Lordships understand, mean 
“son of one’s loins."* Nor can their Lordships appreciate the 
argument that the meaning of such words as santana and sumavas 
which mean lineal male progeny without limitation, should be 
arbitrarily cut down to two degrees. 

There seems to be great force then in Sir Robert "Finlay’s con- 
tention that the limitation is to be found elsewhere. The rifle of 
Manu supplies one limitation :—“ To three (ancestorsg water must 

be offered, to three funeral cake is given, the fourth (descendant 
is) the giver of these (oblations}], the fifth has no connection with 
them.”+ The other is deduced by Mre Marrington,t the well-known | 
author of the “ Analysis,” and one of the most erudite judges of” 
the old Sudder Court of Bengal, from the enunciations of Vijnanes- 
wara himself in paragraph 6, section V, where he declares that tha 
succession of the samanagotra sapindas extends “in this manner ” 
o “the seventh degree.” It is not necessarf in their Lordships’ 
opinion to examine the force of the criticism that has been levelled 
at Mr. Harrington’s construction of Vijnaneswara’s dictum, for if 
the view based on Mann’s doctrine or rule be well-founded, as 
the High Court has considered it to be, it would be sufficient to 
dispose of this appeal. 

In this connection their Lordships desire to make another 
observation. If it be correct, as has been suggested, that the words 
putra-panira (“son-grandson”) used by Vijnaneswara in section I, 
Chapter I, did not comprehend originally a great-grandson, but that 


“Sea Mandlik, p. 380; and Sutherland’s transl. of the Datahs Mimansa 
(Stoke’s Hindu Law Books, p. 547). 

+ ‘Sacred Books of the East,’ Vol. XXV., v. 186, p. 36. 

$ See Retcheeputty Dutt Jka v, Rafunder Narain Res, (1839) 2 Moore’s 
E As 132 (158) 
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it "bas been included by the commentators, as the Viramitrodaya 
shows, on the strength of analogical reasoning, then, in their Lord- 
ships’ opinion, the objection to the High Court’s reading of the text, 
based on the necessity of strict adherence, toea literal interpretation, 
loges considerably its force, and the Courts are compelled to resort 
to other texts to extract the meaning of undefined expressions. 
Tuming now very briefly to the other authorities to which their 
, Lordships’ atttention was called, they observe that Apararka, another 
scholiast of Yajnavalkya, who flourished about a century later than 
*Vijnaneswara, tlealing with the same text, on which the author of 
the Mitakshara has commented at such length, construes, as pointed 
out by the High Court, the expressions “brothers sons” and 
“uncles sons” in a widet sense. That Apararka’s authority is 
acknowledged by the expositors of the Benares School is clear from 
the fact, to which Mr. Mandlik refers, that Visweswara Bhatta, 
the author of the ,Subodhini, a commentary on the Mitakshara, 
has used Apararka’s work among others for the compilation of his 
Madanaparijata, Parts of Apararka’s treatise and of the Madana- 
parijata have been translated by Dr. Sarvadhikari and are to be 
found in his Tagore Lectures for 1880. 

Nandg Pandita, “an esteemed writer of the Benares School,” 
and the author‘*of the noted work on the Law of Adoption, called 
the Dattaka Afimansa, a standard treatise among the followers of 

e the Mitakshara, has writt¢n*commentaries both on the Mitakshara 
as well as on the Institutes of Vishnu, a predecessor of Yajnavalkya, 
who is frequently quoted by Vijnaneswara. In this latter work, 
called the Vaijayast, in giving the order among the Sagvéras, he 
states that in the father’s line, on failure of the brother’s son, the 
brothers song son “is heir.” And he bases this rule on the pres- 
criptions of Manu already quoted. It is to be noted that this writer, 
who must have had Vijnaneswara’s words in his mind, certainly did 
not limit the term pwira to two degrees. Varadaraja, whose 
authority is said to be great in Southern India, and whose enuncia- 
tions appear to be received with respect also by the expounders 
ofthe Benares School, bas given expression to the same view. 
Vidyabhusax Shama Charan Sarkar, a learned Hindu scholar who 
for many years held the post of principal Oriental Interpreter 
in the High Court of Calcutta, and at one time occupied the chair 
of Tagore Law Professor in the Calcutta University, also deals _ 

. with the subject in his well-known work called the Vyavastha 

Chandrika. | 

This learned Hindu writer states in Principle 153 that "a brothers’ 
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grandson succeeds in default of a brothers son,” and refers to 
the decision of the Calcutta High Court in Kwrremchand Gurain 
v. Oodung Gumin (1) without taking any exception to its correctness, 
In the note to the Principle he states the reason why the brother’s 
grandson succeeds on failure of a brothers son in these worgs 

“Because the term brothers son is inclusive also of the brothers 
grandson, and because he is safinda and the nearest of the persons 
understood by the term gofraja.” The significance, however, af 
the statement lies in the question which Shama Charan Sarkay 
propounds in the foot-note: “It may be asked that when in law 
the term ‘son’ ( pwt-tra) is inclusive of the grandee and great- 
grandson, why then the term “brothers son’ does not include 
also the ‘brothers great-grandson’?” The answer which he 
gives to his own question is both interesting and instructive. “ The 
answer is,” he says, “that in law calculation is made from the son 
of the common ancestor, which here is the father of both the 
deceased and his brother, consequently the term ‘son’ (of that 
ancestor) is inclusive of his great-grandson who is the brothers 
grandson.” . 

Dr. Raja Comar Sarvadhikari, whose authority as an expounder 
of the Hindu Law has been recognised by the Calcufla High Court 
and this Board, in his Tagore Law Lectures gives emphatic 
expression to the view that ne word ‘ son” includes three degrees of 
descendants. a ° 

Devananda Bhatta, the author of the Smri# Chandrika, whose 
doctrines, however, are not recognised in Northern India, holds the 
contrary opinion ; and Visweswara Bhatta in the Swbodhini certainly 
appears to say that the father’s line ceases with the brother’s son ; 
and probably the same meaning is to be attached to his statements 
in the Madanaparijata. With regard to these two writers, their 
Lordships deem it necessary to obsèrve that: Devananda Bhatta, 
who is supposed to have been a contemporary of Apararka, admitted- 
ly differs from the author of the Mi#kashara in several essential 
rules of law. It seems, to say the least, doubtful whether an enun- 
ciation in the Seif Chandrika can be safely applied, except 
perhaps by way of analogy, to explain a dubious or indeterminate 
phrase or term in the Mitakshara. The Subodhini stands ona 
different footing ; it no doubt professes to be a commentary on the 
Mitakshara, but it is equally clear that in several instances it diver- 
ges from the acknowledged interpretations of its doctrines, The 


(1) (1866) 6 Cal. Weekly Reporter 158, 
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views of Visweswara Bhatta and Devananda Bhatta have been 
propounded with much force by Mr. Mandlik and Golap Chunder 
Shastri, both of whom take their stand on the literal construction 
of the word gwfra. This thesis has been elaborately worked out 

the former writer, but in substance it amounts to this, that as 
Vijnaneswara has used the expression “son” if conjunction with 
“brothers” and “uncles” it must be restricted to their direct male 
igsue, and no extension of its meaning is permissible. 

Their Lordships agree with the High Court of Allahabad that 
this reasoning proceeds on a very narrow basis and materially 
ignores the chief ground on which the opposite doctrine is based. 
Dr. Raj Comar Sarbadhikari’s construction appears to therh to rest 
on a logical foundation, and his views seem to be consistent and 
clear. In effect he says that the Mita&shara propounds a definite 
scheme of succession ; lineal male descendants of the deceased 
owner down to and including the third degree, who constitute the 
first class of propinquous relations (the nearest sagindas) inherit in 
succession in the first instance. In their default the widow and 
daughter take by expregs provision of the law. The daughter’s 
son comes in similarly. In their absence the inheritance ascends ; 
each ascending line begins with a female, and each has to be er- 
hausted in accordance with the rule of propinquous sefinda-rela- 
tionship before the next in order cantake ; so that the parents and 
‘their three successive descehdanrs” take first; then the paternal 
grand-mother and the peternal grand-father, and “their three 
successive descendants” come next, and 80 on. 

» It may be noted here that two recent Hindu writers of repute,* 
and Dr. Jolly, who was at one time Tagore Law Professor in the 
Calcutta University, and is one of the translators of “The Sacred 
Books of the East,” are in substantial agreement with Dr. Raj 
Comar Sarvadhikari. . 

As regards the decided cases there seems to be a conflict of 
opinion between the High Courts of Allahabad and Calcutta on one 
side and that of Madras on the other. The latter High Court has 
upheld the narrow construction propounded by the Saini Chandrika 
and the Swdvd/int and though it purports to confine its interpre- 
tation to Southern India, the opinion it has expressed has a wider 
application and deserves, therefore, careful attention. 

_ Their Lordships do not consider it necessary to refer to the ear- 
lier decision of the Sudder Dewauny Adalut of the North-West 


* Dr. Jogendra Nath Bhuttacharjea, M.A., D.L., in his Commentaries on the 
Hindu Law’ p. 444 3 Mr. Jogendra Chander Ghose, Hindu Law, Pe 119, 
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Provinces ; they think it sufficient to treat the judgment of Mr. 
Harrington in Rutchesputty Dutt Jha (1) as a starting point in the 
current of decisions ig Northern India, The question at issue in 
thatcase related to the right of dandhus ot cognates under the 
Mitakshara to the giccession to a deceased person in the presen 
of a gotraja. Mr. Harrington in dealing with the question examined 
exhaustively the meaning of the word *guéra, and came to the com 
clusion that it had been used by Vijnaneswara in a generic sense 
His judgment was affirmed on appeal to this Bgard; and there 
appears to be no challenge of his interpretation of the law. It again 
received the approval of this Board in Bhyah Ram Singh v. Bhyahk 
Ugur Singh (2). Perhaps Mr. Harrington’s view with regard to the 
continuation of each lme of heirs to the seventh degree is open to 
. the objection that it contravenes the rule of Manu. As already 
observed, their Lordships do not, however, consider it necessary for 
the purposes of the present case to consider whether the principle 
suggested by him is correct or not. 

In Xuresm Chand Gurain vy. Oodung Gurain (3) also the exact 
point in issue was not identical with the ont involved here, hut Mr. 
Harrington’s construction of the word putra was accepted ; and it 
washeld that in the scheme of the Mi/akshara, the tetm “brothers 
son” includes “brothers grandson.” 

In Kalian Rai v. Ram Chunder r (4), the point at issue directly 
concerned the position of the brother's grandson in the line of dese 
cent, and the learned Judges of the Allahabad High Court (Burkett 
and Chamier, JJ. ) came to the conclusion that under the Mitak- 
skara, as accepted and expounded in the Benares School, the 
brother’s grandson had the right of succgssion to the deceased 
before it ascended to the second line, viz., the grand-parental line. 

This decision has been followed in the case under appeal. 

In the Bombay Presidency also tHe doctrines of the Mitahshara 
are recognised subject to the -interpretation of the Vynahara 
Maywkha of Nilkantha Bhatta, and although on many points there is 
considerable divergence between the Benares and the Maharashtara 
Schools, as regards the question involved in the present case, one 
decision at least of the Bombay High Court indicates an agreement 
with the Allahabad High Court. 

Mr. Justice Telang, a Sanscritist of high dai in Ramkhava y. 
Klingapa, (5) explains thus the order of descent among the gotrajas 

(1) (1839) 2 Moo. I.A., 132 (153.) (2) (1870) 13 Moo., LA, 373. 


(3) (1866) 6 Cal. Weekly Reporter 158. (4) (1901) L L. R, 24 AIL, 128, 
(5) (1892) I, L, R., 16 Bom, 716, 
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e 

(enunciated in Chapter II, Section V, paragraphs 4-5 of the Mitak- 
shara), although, as he points out, each ascending line begins with a 
female (gotraja) ancestress. 
\ “In the Mitakshara, Chapter II, Sesion’ V, pl. 4-5, it “ is laid 

wa, that the propinquity of go#mjas is to be degermined by lines 
of descent —that is to say, the “ inheritance is to go first in the line ” 
(the word in the original is santana literally, “ continuation ”) of 
the paternal grand-father, then in default of any one in that line, 
ofthe paternal gyeat-grandfather, then of the paternal great-great- 
grand-father, and so forth,” 

The Madras High Court in two cases, named respectively Suraya 
Bhukta v. Lakhshminarasammg (1) and Chinnasami Pillai. v. Kunja 
Pillai, (2) has held, as already stated, the direct opposite. The ratio 
dactdendt in both judgments, which are elaborate and closely 
reasoned, is of a two-fold character; in the first place the learned 
Judges say that when a word purports to bear two meanings, one 
primary, the other secondary, it must be understood in the primary 
sense unless there is anything in the context to show that it was not 
used in that sense. In thé second place they seem to consider the 
opinions of Devananda Bhatta and of Visveshwara Bhatta in the Smriti 
Chandrika and Subodhini respectively as conclusively showing that 
the Mitakshara must be taken to limit collateral descent to two 
degrees in each line. Their Lordships have already made their 
Temarks on these two authorities ; they do not feel disposed to attach 
any canonical authority to the rule of the Sudedhini. Curiously 
enough there is no reference in either of the Madras judgments 
referred to above to a previous decision (3) of the same Court to which 
Turner, C. J., was also a party. In that case the rule of the Smrtt 
Chandrika was not accepted nor was the literal construction of the 
Mitakshara followed. It is usual in such cases where a difference 
of opinion arises in the same Court to refer the point to a Full 
Bench, and the law provides for such contingencies. Had that 
course been followed their Lordships would probably have had more 
detailed reasoning as to the charge of opinion on the part at least 
of one Judge.. 

In Suraya Bhukta (1) the Judges say they bad consulted their 
learned colleague, Mr. Justice “Muttusami Ayyar,” and acknowledged 
their obligations to him for his assistance. Their Lordships cannot 
help remarking that it is an undesirable course, which has not been 

(1) (1882) L L. R. 5 Mad., 291. 
(2) (1911) LL. R 35 Mad, 152, 
(3) Parasara Dhattar v- Rangaraja Bhaltar (1880) L L. R. 2 Mad., 202, 


e 
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approved of by this Board, to introduce the opinion of another 
Judge not a party to the jadgment for the purpose of enforcing the 
conclusion arrived a The recorded opinion of Muttusami Ayyar, 
Jo would have been of great value had he been associated in the 
decision, e . 

However, the two Madras decisions have received the respectful 
consideration of their Lordships. They have already given reasons 
for holding that in the Mitakskara, as expounded in the Benartes 
School, the word pra and its synonym employeds by Vijnaneswira 
in connection with brothers and uncles must be understood in a 
generic sense as in the case of the deceased owner and that the 
descendants in each ascending line, up to the fixed limit, should 
be exhausted at any rate to the ‘sird degree before making the 
ascent to the line next in order of succession. 

It seems to their Lordships that there is another ground on 
which the plaintiff must fail It is admitted that the defendant 
confers greater benefit on the deceased by the offerings he makes to 
the sanes of the common ancestor. Now, it is absblately clear that 
under the Mitakshara, whilst the right of inheritance arises from 
sapinda-relationship, or community of blood, in ding of the 
nearness of blood-relationship or propinquity among the gofrofa, 
the test to be applied to discover the preferential heir is the 
capacity to offer oblations. Mitra Misra, the author of the 
Viramitrodaya,* an authoritative commentary on the Mifaksha#a, 
lays down this doctrine in express terms. He says, “ when there 
are many claimants to the heritage among gofrajas and the like,t 
then the fact of conferring benefits on the proprietor of the wealth 
by means of the offering of oblations and the like only excludes 
those that do not confer such benefits”? Dr. Raj Comar Sar- 
yadhikari renders the last part of thjs passage thus: “ The benefit 
conferred on the late owner by the offering of the cake and the 
water determines the title to inheritance. "t+ 


In the case of Bhyak Ram Singh v, Bhyak Ugur Singh (1) the 
Board affirmed this rule in the following words: “ When a question 
of preference arises, as preference is founded on superior efficacy 
of oblations, that principle must be applied to the solution of the 
difficulty.” 

* Galap Chunder Shastri’s translation, p. 91, Chapter II, Part I, s 234, 


+ Dr. Raja Comar Sarvadhikari construes the word “like” as meaning 
“ other classes of heirs.” 


t ‘ Tagore Law Lectures,” for 1880, p. 629. 
(1) (1870) 13 Moo. I. A. 3730 
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For these considerations their Lordships are of opinion that the 
conclusion arrived at by the High Court is well-founded, and this 
‘appeal should be dismissed with costs. Any they will i 
agvige His Majesty accordingly. 

Ranken Ford and Chsster:—Solicitors for the T 

Pyke, Parrott & Co. —Solipitors for the Respondents. l 
Appeal dismissed. ; 


J. M. P, 
e ; 


- PRESENT :—Viscount Haldane, Lord Shaw, Sir John Edge and 
Mr. Ameer AB. 


THAKURANI TARA KUMARI 
po 7 


CHATPRBHUJ NARAYAN SINGH AND OTHERS 


be AND 


MAHARAJAH SIR RAVANESWAR PRASAD SINGH BAHADUR 


. v. 
CHATURBHUJ NARAYAN SINGH AND OTHERS, 


e [Or APAL FROM THE MGH Couns oF JUDICATURE AT Fort 
WILLIAM IN BENGAL]. 


Custom and general law—Mitekshara—Cusiom of impartiditiity—Female’s right 


Where a custom is proved to exist it supersedes general law, which, however, 
still regulates all outside the custom. 


Nar ikisto Deb Bur mene, Beer Chundir Thaboor (1) approved, 

There is no inconsistency between a custom of impartibility and the right of 
females to inherit, and therefore the general law must prevail unless it be proved 
that the custom extends to the exclusion of females, 

Ran Nundun Singh v. Maharani Janki Koer (a) approved. 

The widow of the last holder of an impartible estato which descends by the 
rule of pdimogeniture is not excluded from the succession if her husband was in 
ee re ne ie aa exclude 
her from succession is proved. 

Tis akar ce te d par IK aaa Gans dege any onian interest the 
members of the joint family might havo in it under the custom of primogeniture, 
by alienating the estato, 9 

(1) (1869) 18 M. LA. 523, 

(a) (1902) L. R. 39 I, A. 178, (194); L L, R. 99 Cale a8; 
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. Ina Mitakshara family an ancestry! impartible estate, on the death of fhe sole 
holder thereof, devolved, accor ding to the family custom of primogeniture, on the 
elder of his two sons, -tho younger becoming entitled to maintenance, Snbee- 
quently, the elder brother granted to the younger brother a mokurari potta of a 
part of the estate for his and his descendant’s maintenance. It was proved that 
thereafter the youngeg brother bullt a new house outside the family dwelliag, 
removed his family there and lived there seperately from his elder brother and 
his-family, that the younger brother constrogted a wall between his house and the 
family dwelling, that he established in his new house a separate Thakurber! and 
Tulsi Pinda and raised money on the mortgage of property granted to him and 
spent It.on the marriage of his son’s daughter, and that aftecethe younger brotbêr'a 
death his son stated on oath ina criminal case that he was separate from the 
elder beother’s branch of the family : e 

Held, that at the time of the death of the elder brothers only son who suc- 
ceeded to the said estate the younger brother and his only son were separate from 
the elder brother and his son, and that the elder brothers son having died with- 
out male issue his widow was entitled to succeed to the impartible estate in 
question in preference to the younger brother’s son. . 

Two consolidated appeals from two decrees of the High Court at 
Calcutta (Brett and Sharfuddin JJ. January 7, 1910) reversing two 
decrees of the Court of the Additional Subordinate Judge of 
Monghyr (January 20, 1909). 

The two appeals arose out of two suits, one of whith «vas brought 
by the appellant Thakurani Tara Kumari. She alleged that an 
ancestral impartible estate knoWn as Taluka Telwa or the Telwa 
Gadi belonged to Thakur Bhairo Narayan Singh who died in pr 
about 1864 leaving two sons Thakur Ranjit Narayan Singh and 
Bhupet Narayan Singh, that according to the family custom the 
Taluka devolved by the rule of primogeniture upon the elder brother 
Thakur Ranjit Narayan Singh and the ypunger brother Bhupat 

` Narayan Singh became entitled to maintenance, that on the r4th 
September 1879 the elder brother executed in favour of his younger 
brother a parmanent mokurari lease ôf certain lands belonging to 
the estate in lieu of maintenance and thereafter Bhupat Narayan 
Singh and his issue separated in food, worship, and estate from the 
elder branch of the family, that Thakur Ranjit Narayan Singh died 
in or about 1898 leaving him surviving his only son. Thakur Ram 
Narayan who succeeded to the- Taluka. and died childless in 1904 
leaving him surviving his widow the appellant who became entitled 
to succeed. to the Taluka ‘as his sole heir according to Hindu law 
of the Mitakshara’ school, that after the death her husband the 
respondent Chaturbhuj Narayan Singh the son of the said Bhupat 
Narayan Singh who was.then dead claimed to succeed to the 
Taluka on the ground that he was joint with her deceased husband 
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` 

and consequently entitled thereto in preference to the appellant 

and his claim having been allowed by the revenue authorities he 

obtained posseasion of the larger part of the Taluka, and that she 

had sold for valid legal necessity an eight “annas share of the 
Taluka to the appellant Maharaja Sir Ravaneswar Pershad Singh. 

She therefore prayed for a declaration of her title to the said Taluka . 
and for possession of an eight amna share thereof with mesne profits. 

¢ The second suit was brought by the appellant Maharaja Sir 
Ravaneshwar Pershad Singh for similar relief as the purchaser from 
the said widow of a molety of the Taluka, and in the alternative for 
a declaration of his title as transferee of the mortgages thereon paid 
off by him. , 

The first respondent alone defended the suit. The other defen- 
dants were his sons and the mortgagees who were paid off. 

The Subordinate Judge held that Bhupat Narayan Singh separat- 
ed from his elder brother after the execution of the said mokurari 
lease and that his son the first respondent as a separated member of 
the family was mot entitled to succeed to the Taluka in preference 
to the appellant Tara Kumbri the widow of the last holder Thakur 
Ram Narayan Singh, He accordingly decreed both suits. The 
High Court‘on’appeal held that the facts proved were not sufficient 
to establish a ‘complete separation’ between Bhupat Narayan Singh 
and his elder brother, and accordingly at the time of the death of 
Thakur Ram Narayan Singh the first respondent and his sons were 
not separate from him, and that the first respondent was entitled to 
succeed to the Taluka in preference to the widow of ‘Thakur Ram 
Nafayan Singh. In the result the appeals were allowed and both 

Sir Robert Finlay, K.C., and Lowndes, for the Appellants : Both 
Courts have found that Ranjit and Bhupat lived in separate houses, 
that the latter had a separate Thakurbari and Tulsi Pinda and mar- 
ried his grand-daughter at his own expense. Bhupat’s son the first 
respondent said on oath in a criminal case that he was separate from 
the elder brothers branch of the family. The only conclusion that 
can be drawn from these facts is that Bhupat, as held by the Subor- 
dinate Judge was separate: Mitakshara 2, 12, 1. The decision in 
Lakiteskwar Singh v. Rameskwar Singh (1) is not right. 

Ds. Greythsr, K.C., and Dunne for the Respondents : The law of 
partition where the property is impartible is rightly laid down by the 
High Court, but the Subordinate Judge was wrong in applying in 
this case the law of partition where the property is partible, When 

(1) (1909) LL.B, 36 Cale, 481, 
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property held by one separately passes to his sons, it becomes joint 
property, and in order to show there was a partition of that property 
it must be proved that the coparceners intended to alter their joint 
title and ceased to be joidt owners: Mayne’s Hindu Law, 7th Ed. 
PP. 731, 732, and 671. . 

(Sir Robert Finlay, K.C. The estate here has never been joint. 
It descends by the custom of primogenjture. This custom is incom- 
sistent with the estate being joint). ` . 

The estate being admittedly impartible, there can be no separa- e 
tion: Laliteshwar Singh v. Rameshwar Singh (1). When an impar- 
tible estate devolves on one member of the family, it is jgint and not 
separate property in his hands. Such a member holds it on behalf 
of the family and succession thereto would be by survivorship : 
Rajah Rup Singh v. Rani Baisni (2); Stree Rajah Yanumula 
Venkayamah v. Sires Rajah Yanumula Boockia Vankondora (3); 
and Chowdhkry Chintamun Singh v. Mussamat Nowlukho Konwari 
(4). In such a case separation can only be established by proof on 
the part of those relying on it that the alleged separatios on the part 
of the separating member was with the inteAtion that he abandoned 
his right of succession by survivorship. The test to be applied here 
is, do all the transactions in this case show that Bhupat “intended to 
abandon his right of survivorship? The answer is in the negative. 
All his acts are such as would -folfow from his taking the mokurari 
grant for maintenance. It is “therefore” submitted that he never e 
separated from his elder brother. Reference was also made to 
Rani Sartaj v. Rani Deoraj Kuari (5). 

Sir Robert Finlay, K. C., in reply : It is impossible to partition 
impartible property, but if there are facts, as in this case, establish- 
ing separation, the separation must be taken withe respect to the 
impartible estate also, and succession thereto will be as ifit were 
separate property: Zekasi Doorga Pershad Singh 0. Tehastmet 
Doveres Kooeres (6). There could be separation among members of 
the family even where the property consists of an impartible estate ; 
Bojai Bahadur Singh v. Bhupindar Bahadur Singh (7). 

[Mr. Ameer Ali referred to Katama Natchiar v, Ths Rajak of 
Skivagunga (8). 


(1 36 Na 
REETA L À. 149; LLR 7 AH. 1. 
3. 333- 
4) (1874) LR. a T A. 263 1 LIAR, 1 Cals, 431 3 P.C. J. 537. 
5) (1 iret TASSE EE-E TA 272. 
20 W, 
1895) L.R. a3 LA 139 (150); LL.R. 17 All, 456. 
(8) (1882) 9 MILA. 539 (669) 
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BG * [Sir John Edge referred to Ram -Nundun Singh v. Makarani 
1915. Janki Koer (x).] ; 
Tarn Ka The brothers ceased to be joint, and the appellant Tara Kumari 


succeeded to the impartible estate under the general law: Jogendro 
© Dhupati Hurrockundra Mahapatray, Ni ityagand Man Singh (a) 
and Kali Krishna Sarkar v. Raghunath Deb (3). Cases in L. R. 
11 I. A. 149, and L. R.% I. A. 263 were distinguished, and 
° Mayne’s Hindu Law, yth Ed., p. 671 was referred to. ë 

+- The judgmgnt of their Lordships was delivered by ` 
Jun 13. Sir John Edge :—These are consolidated appeals. That in 
which Thakurani Tara Kumari is the appellant has arisen in a suit 
which was brought by heg on the roth August 1907 in the Court 
of the Subordinate Judge of Monghyr against Chaturbhuj Narayan 
Singh and his minor sons, In that suit Maharaja Sir Ravaneswar 
Pershad Singh was a pm forma defendant. The other appeal, in 
which Maharaja Sir Ravaneswar Pershad Singh is the appellant, has 
arisen in a suit which was brought by him on the 19th August 1907 
in the Coult of the Subordinate Judge of Monghyr against 
Chaturbhuj Narayan Singh and his minor sons, In the latter suit 
Thakurani Jara Kumari and others were pro forma defendants. In 
each suit the Subordinate Judge made a decree in favour of the 
plaintiff in the suit. From each decree Chaturbhuj Narayan Singh 
and his minor sons appealed to the High Court of Judicature at 
* Fort William in Bengal, which, by its decree in each appeal, 
reversed the decree to which the appeal related and dismissed the 
suit, From those decrees of the High Court these consolidated 

appeals have been brought. 

` The Thakurani is the widow of Thakur Ram Narayan Singh, 
who was ason of Thakur Ranjit Narayan Singh, who was the elder 
s of the two sons of Thakyr Bhairo Narayan Singh, Chaturbhuj 
Narayan Singh was the son of Bhupat Narayan Singh, who was the 
younger son of Thakur Bhairo Narayan Singh. Thakur Ram Nara- 
yan Singh died without issue male. The immovable property to 
which the suits relate is known as Taluka Telwa, otherwise the Telwa 
Gadi, in the District of Monghyr. Taluka Telwa is an ancestral im- 
partible estate which, in his lifetime, was held as his estate by 
Thakur Ram Narayan Singh, and had previously been held by his 
father Thakur Ranjit Narayan Singh, and before him by hig father 
Thakur Bhairo'Narayan- Singh. By the Ao/acher or family custom 
Taluka Telwa descends by the rule of primogeniture. The appel- 

(1) (1903) L-R. 29 LA, 178, (194) } LIAR, 29 Calo, 838, 

(a) (1890) LLR. 18 Cale, 151. (3) (1903) LLR. 31 Cale, 234, 


7. 
"Chaturbhuj. | 
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ants ‘allege that Thakur Ranjit Narayan Singh, on the r4th Septem- 
ber o granted to his brother Bhupat Narayan Singh a mokurari 

pottah (perpetual lease), of a part of Taluka Telwa for the main- 
tenance of Bhupaf Narayan Singh and his descendants, and that 
Thakur Ranjit Narayan Singh and his brother Bhupat Naraydn 
Singh separated and ceased to constitute a joint Hindu family 
except in so far as the family custofn applies, the law of the 
Mitakshara governed Thakur Bhairo Narayan Singh and his descen- 
dants. The Thukurani claims that she, as the widow of Thakur 
Ram Narayan Singh, ‘who left no issue, succeeded to the estate on 
his death for a Hindu widow’s interest. It is proved that after her 
husband’s death she, in order to discharge debts which had been 
contracted by Thakur Ranjit Narayan Singh, sold a moiety of Taluke 
Telwa to the Maharaja, ‘In her suit the Thakurani claimed possess- 
ion of one ‘moiety of Taluka Telwa, as the widow of Thakur Ram 


Narayan Singh. The Maharaja in his suit claimed possession of . 


the other moiety of Taluka Telwa as the vendee from the Thakurani. 
Chaturbhuj Narayan Singh is in possession, and ho dnd his minor 
sons deny that Thakur Ranjit eae Singh’ and Bhupst sail 
Singh'separated.- : ^ 3 Hg 

- The ` written statement of Chaturbhuj T Singh i in the suit 
of the Thakurani is not before this Board, but his written statement 
in ‘the suit of the Maharaja ` is, “having segard to the evidence and 
to the ‘findings of the Courts below, instructive. In his written 
statement in the pubes? suit ny Narayan Singh 
alleged: :— 

“4, Thatsthe said family is ere by the Benares School 
of Hindu Law save and except that according to fainily custom the 
said ancestral zemindari descends actordirig to thé rule of primo- 
geniture on thé eldest male member of the eldest line and the junior 

-members are entitied’ to maintenance and that females are in no 
way entitled to succeed to ‘the said zemindari. The junior mem- 
bers even after_Khorposh or maintenance grants are made to them 
out Jof the joint property, are entitled to obtain the expenses of 
marriage, ‘sradh and other similar ceremonies and all other neces- 
sary expenses from the income of the said property in the hands 
of the holder-of the said estate for the time being. . a 

“5, That with reference to paragraph 3 this defendant states that 
Thakur Ranjit’ Narayan Singh succeeded to,the said estate on the 
death of his father in accordance with the family chétom ‘aforesaid 
and that the mokurari settlement referred to in the said paragraph 
was also.:made in ‘accordance’ with the said custom and not cther- 


504 
PC 


wt 
Tara Kumari 
” 
Chaturbhyj. 
Sir Joku Bdge. 
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wise, This defendant craves leava to refer to the orginal of the 
said mokurari deed for the terms thereof. This defendant 
wholly denies that either before or aftes the said mokurari settle- 
ment Bhupat Narayan Singh became separate from the said Ranjit 
* Werayan Singh or that he was at any time separate in food, worship 
or estate from the said Ranjit Nerayan Singh or that he lived in 
a house separately built. “This defendant asserts that he and his 
* father the said Bhupat Narayan Singh during his life time were 
* joint in food, worship and estate with the said Ranjit Narayan Singh 
and after his death with Thakur Ram Narayan Singh and that 
they never ceased to reside in the family dwelling house. This 
defendant continued jointin food, worship and estate with the said 
Thakur Ram Narayan Singh until the latter’s death and thereafter 
with the defendant No. 6, until shortly before the commencement 
of the registration proceedings when disputes and disagreements 
arose. The allegations to the contrary in paragraph 3 of the plaint 
are wholly false. 
“6. That assuming, though by no means admitting that 
Bhupat Narayan Singh and this defendant became separate from 
< Thakur Ranjit Singh in the year 1287 F.S,and since then he 
and this defendant were separate in mess and business and lived 
in a separate house, as has been falsely alleged in the plaint, this 
defendant submits that nevertheless the impartible estate taluka 


“ Telwa continued to remain joint family property as before, as it 


never was nor could be the subject of partition and the defendant 
No. r therefore became solely entitled to it under the family 
“custom on the death of Thakur Ram Narayan Singh, in preference 
to his widow.” . 

The “ defendant No. 1 ” mentioned in the written statement is 
Chaturbhuj Narayan Singh, and the “ defendant No. 6” sis the 
Thakurani, who, as has been already stated, was a grv forma defen- 
dant in the suit of the Maharaja. So far asis now material, the 
defence of Chaturbhuj Narayari Singh, as disclosed by his written 
statement, was that females were by the family custom excluded 
from a succession to the impartible estate and that the joint family 
had not separated. 

No custom excluding the widow of a sonless and separated 
holder of the impartible estate of Taluka Telwa from the succession 

“to the estate for a Hindu widow’s interest has been proved, and 
it is well decided law that the widow of the last holder of an im- 
partible estate which descends by the rule of primogeniture is not 
excluded from the succession if her husband was in fact separated 
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and died without issue male, and if no custom which would exclude 
her from the succession is proved. It was held by this Board 
in Weslkists Deb Burmono v. Beerckunder Thakoor (1) that where 
a custom is proved*to exist it supersedes the general law, which, 
however, still regulates all outside the custom. In Ram Nandun 
Singh v. Maharadi Janki Koer (2) this Board held that :— 

“ There is no inconsistency begreen a custom of impartibility 
and the right of females to inherit, as may be illustrated by the 
wellknown Siiragwaga Case (3), and therefore the general law mast 
prevail unless it be proved that the custom extends to the exclusion 
of females.” . 

Consequently the only issue in these suits which is now material 
is one of fact, namely, the issue as to whether Thakur Ranjit Narayan 
‘Singh and Bhupat Narayan Singh separated. 

The Subordinate Judge came to the conclusion that Thakur 
Ranjit Narayan Singh, being displeased with his brother Bhupat 
Narayan Singh because the latter kept women, separated from him. It 
was found as a fact by the Subordinate Judge that Bhupet Narayan 
Singh built a pucca house about a fwssf {r20 feet) to the westward, 
of the family house, established a Zwist Pinda there, and removed 
his family to his pucca house and lived there separatfly from Thakur 
Ranjit Narayan Singh. Asa fact Thakur Bhupat Narayan Singh 
built a wall between his puoca house and the family house of Thakur 
Ranjit Narayan Singh and ‘esmblished a separate Thakurbari in his 
house. The houses were quite separate houses, as was found by 
the Subordinate Judge on the evidence. 

A daughter of Chaturbhuj Narayan Singh was married after 
Thakur Ranjit Narayan Singh had in 1879 granted the mokurari 
pottah to Bhupat Narayan Singh. Chaturbhuj ` Narayan Singh 
attempted to prove that Thakur Ranjit Narayan Singh defrayed the 
expenses of that marriage. The Subdrdinate Judge, however, found 
on incontestable evidence that the expenses of the marriage were 
defrayed by Bhupat Narayan Singh and not by Thakur Ranjit 
Narayan Singh. As a matter of fact, Bhupat Narayan Singh 
borrowed Rs. 689-2-6 for the expenses of that marriage, and on 
the 27th June 1897 gave to Shir Lal Modi and Amir Modi a 
mortgage of lands which he held under the mokurari pottah to 
secure the repayment to them of, amongst other moneys, that sum 
of Rs. 689-2-6. wihtch was stated in the mortgage deed to have 
been borrowed by him from them “for performing the marriage of 

(1) (1869) 12 M. I. A. 523. (2) (1902) L. R. 29 I, A. 178. t 

: (3) (1863) 9 M, LA. 539. 
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my own- granddaughter, f.e.. the daughter of my son, Babu Chatur- 
'bhuj Narayan Singh.” 

On the 27th April r905 Chaturbhuj Narayan Singh, on his exa- 
mination in a criminal case which apparently related to the removal 
of some timber, stated, “I am seperate from the Thakur of Telwa.” 

Ona careful review of all the evidence the Subordinate Judge 
came to the conclusion that Bhupat Narayan Singh and his son 
Chaturbhuj Narayan Singh were separate from Thakur Ranjit 
Narayan Singh and his son Thakur Ram Narayan Singh. 


The learned fudges of the High Court, whilst accepting as 
correct the findings of facts of the Subordinate Judge on which he 
had come to the conclusion that there had been a complete separa- 
tion between Thakur Ranjit Narayan Singh and his brother Bhupet 
Narayan Singh, came to the conclusion that it was not proved that 
there was a separation in intention and in fact. As it is-difficult to 
understand the reasoning of the learned Judges bf the High Court 
it is better to give the following extracts from their joint judgment. 
They myr—- 

“It ig the case common to both sides that Bhupat Narayan was 
a man of licentious habits and that he made himself a nuisance to 
his brother Ranjit Narayan and created a scandal by introducing his 
mistresses into the family dwelling house. It was in consequence of 
this that Ranjit Narayan erecujeg the maintenance grantin his favour 
inp 1287 to enable him to start a separate establishment. There can be 
no doubt that, after receipt of the grant, Bhupat Narayan built himself 
a new house outside the old family dwelling and that in course of 
timé a Thakurbari and a Tulsi Pinda were established in that house 
and that a wall of separation between his house and the family house 
was constructed. ‘It seems to be also beyond doubt that after 
receipt of the grant Bhupat Narayan raised money by mortgages on 
the property leased to him and spent it on the marriage of members 
of his family and on their maintenance. Still are not all these acts 
such as might have been expected on the part of a member of the 
family who had received a grant for his maintenance? Or must 
they be accepted as incontestable proof of an intention to separate 
from Ranjit Narayan from the time of the grant and of a separation 


' in fact from that time ? 


“It bas not been contended before us, nor indeed could the 
contention be accepted asa sound one, that a separation in estate 
and from the joint family must follow asa necessary consequence 
from the receipt of a maintenance grant.” 
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‘The learned Subordinate Judge has -accepted these facts coupled ` 


with the admitted separation in food as sufficient proof that from the 
date of the maintenance grant, Ranjit Narayan and Bhupet separated 
and ceased to be members of a joint Hindu family. We have given 
our careful consideration to the judgment of the Subordinate fudge 
and also to the evidence and the arguments of the learned pleader 
and counsel which have been advasfced before us and even though 
we accept the findings of the Subordinate Judge we are unable to 
agres in his conclusion that the plaintiffs have prayed that there was 
a separation ih intention ar in fact. 

“The fact that after the grant of the mokurari dease for main- 
tenance Bhupat Narayan lived in a separate house alongside his fami- 
ly homestead, that he and his branch of the family were afterwards 
separate in food and possibly in worship and that he paid the 
expenses of his family out of the profits of the property granted to 
him for maintenance, by borrowing. money on mortgages on that 
property, do not appear to usin this case to be sufficient to prove 
that there wasa complete separation between Bhupat Narayan and 
Ranjit Narayan, by which Bhupat sacrificed his expectency to suc- 
ceed to the family propery on the failure of nearer male heirs. of 
Ranjit Narayan.” 

In the opinion of their Lardshipe, the evidence clearly proved 
that there had been complete separption between Thakur Ranjit 
Narayan Singh and his brother Bhupat Narayan Singh in worship, 
in food and in estate, and Tey Aua at there had been complete 
separation. 

Their Lordships infer from the extracts which they have quoted 
from the judgment of the learned Judgesof the High Court that 
those Judges considered that there could have beén no‘complete se- 
paration of the joint family, as the impartible estate of Taluka Telwa 
had not been partitioned between Thakur Ranjit Narayan Singh and 
his brother Bhupat Narayan Singh. Those learned Judges overlooked 
the fact that Bhupat Narayan Singh and his son had no coparce- 
nary rights in the impartible estate, and no rights in that estate which 
entitled them or either of them to a partition of the impartible estate. 
They could not have prevented Thakur Ranjit Narayan Singh from 
alienating that impartible estate in such a way as to determine any 
contingent interest they had in it under the custom, Their contin- 
gent interest under the custom was liable to be defeated by an 
alienation of the estate by Thakur Ranjit Narayan Singh even if the 
family had remained joint, and as the family ceased to be a joint 
Hindu family the ordinary Hindu jay of tho Mitakshara gave to the 
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The provisions of section 317 of the Code of Civil Procedure, 1882, wire 
designed to create some check on the practice of making benam; purchases at 
execution sales for the benefit of fudgment-debtors, and in no way affect the 
title of persons otherwise beneGclally interested In the purchase. 

Ono of several Joint mortgagee-docree-holders applied for execution reserving 
the rights of his co-decree-bolders, and purchased the mortgaged property put ap, 
to mle The Court confirmed the sale ard issued a sale certificate to him. The 
co-decree-holders sued him to recover their shargs of the property so purchased 
by him : 

Held, that Sec. 317 of the Code of Civil Procedure, 1882, did not apply, and 
that the said application for execution was under Sec. 231 of thè Code, and the 
plaintiffs were entitled to recover from the auction-purchaser their share of the 
properties purchased by him in execution of the joint decree. "= 

Kesri and others v. Ganga Sakai and ethers (1) affirmed. 


Five consolidated appeals, four of which were egainst a judgment 
of the High Court at Allahabad, dated the gth April 1910, pronoun: 
ced in Second Appeal No. 274 of 1906, and First Appeals Nos. 57, 
58 and 63 of 1907, and reported in I. L. R. 32 All. 541, and the 
fifth against a judgment, dated the 13th April rgtr, pronounced on 
an application for review in First Appeal No. 58 of 1907, ae re- 
ported in L L, R. 33 All, 563. 

The following pedigree shows the relationship of the parties t— - 


Ist wife—Mihin Lal—and wifo. 
s . 
| Š ee 
Ganga Prasad Se i Raja Ram, ` e 
| | | 
Jian Lal Kalka Prasad Bahadur = Kemi P Gulab Rohan 
Lachmar Singh Singh Singh . 
aO an 
Munshi uteaddi Ram Lal ran . T ihe 
Lal. Neth 


A mortgage deed was executed jointly in favour of one Debi Din 
and ‘Bahadur Singh, whose name appears in the pedigree. Their 
shares in the mortgage money were, approximately, two-thirds and 
one-third respectively. Ganga Sahai and Bhaman Singh, the heirs 
and representatives of Debi Din, and Lachman Koer, the widow of 
Bahadur Singh obtained the usual decree for sale in 1893. In the 
following year Lachman Koer died and the dispute as to the 
succession to Bahadur Singh’s estate arose. Rajaram, his uncle by 
half-blood who was alive “at the time, claimed the estate in prefer- 
ence to Kalka Pershad and Jian Lal, the sons of his full paternal 
uncle. But Bahadur Singh’s step-mother, who was alive, appears to 
have taken possession of the estate, ‘and made certain alienations, 

(1) (1913) L L R 33 All. 563. 
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IÅ 1897 Ganga Sahai alone applied for execution of the joint decree 
reserving the rights of the heirs of his codecree-holdem, He 
obtained leave to bid at the auction-sale and purchased the mortgage 
properties for a sum which was about two-thirds of the amount then 
due on the decree, Kalka Prasad and Munshi Lal, the son of 


* Jian Lal, brought a suit against Ganga Sahai Yo recover from him 


one-third share of the properties so purchased by him. Another 
„Suit for a similar object was brought against him by Kesi and 
“others, the sons of Rajaram. Kalka Prasad also sued one Chunni 
“Lal to set aside an alienation made in his favour by Bahadur 
Singh’s siep-mother. The Subordinate Judge of Farrukabad decreed 
the suit of Kalka Prasad and Munshi Lal, and also that of Kalka 
Prasad, and dismissed the suit of Kesri and others, In the suit of 
Kalka Prasad against Chunni Lal there was an appeal to the Dis- 
trict Judge, who affirmed the decree of the Subordinate Judge, There 
was then a second appeal in that suit to the High Court. In the 
other two suits there were three appeals to the High Court, which 
decided in favour of Kesri and others, whose suit was therefore 
decreed, and the other two suits dismissed. 

Lowndes, for Ganga Sabai :—-The properties in suit were pur- 
ehased by Genga Sahai for his ow: sole benefit and not for or on 
behalf of the heirs of Bahadur Singh, and the only thing they are 
Smits to akan action’ foe An egak ot She Mla. procsadn, Bat 
such an action is barred by timitation. 

° (Mr, Ameer Ali: The decree is a joint decree and your client 
must have applied for execution thereof for the benefit of all the 
decree-holders under Sec. 231 of the Code of Civil Procedure, 1883.) 

Here the decree-holders could have had their shares apportioned, 
and Ganga Sahai was éntitled to and in fact did take out execution 
for himself. were E barred under section 317 of the 
Code. 

(Mr. Ameer Ali: That section reiare to benami transaction 
on the part of the purchaser and does not affect Sec. 231 of the 
Code.) 

The claim of Bahadur Singh’s heirs isa matter which could be 
decided only in execution proceedings in the mortgage suit and not 
by a separate suit: Code of Civil Procedure, 1882, Sec, 244, and 
Kalka Prasad v. Basanta Ram (1). 
` The parties claiming as the heirs of Bahadur Singh were not 
heard on this point. 

Ross, K. C. and Brows, for Munshi Lal and others: The learned 

(+) (1901) L L, R. 23 All, 446. 
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Judges of the High Court have relied on the authority of Madara 
Parijata by Visveswer Bhatta which they say is a commentary on 
the Mitakshara. But Madana Parijata is not a commentary on the 
Mitakshara, and is an authority in the Mithila school Visvesvar 
Bhatta’s commentary on the Mitakshara is Subodhini, and not 


Madana Parijata: See Morley’s Digest, Introduction p. 221 ; Stoke’s ° 
Hindu Law Books, p. 177; Sarvadhikari’s Hindu Law of Irm ' 


heritance, p. 411. The principle of the Hindu Law of the ancient | 
law-givers like Manu and others was that the inheritance should `° 
go to relations only of full blood and the author of the Mitakshara ° 
makes exceptions in favour of those of half-blood in particular 
cases, but such exceptions should not be extended.. The Mitak- 
shara prefers half-brother to a nephew of the whole blood, but it 
says nothing when it comes to deal with uncles. Moreover, in 
Mitakshara 2, 5, 4 on failure of father’s descendants the succession 
goes to the grand-mother, and consequently “the uncles and their 
sons’ must mean uncles of the whole blood and their sons, and not 
uncles by a step-grandmother and their sons. Reference was made 
to Mitakshara, 3, 3, 1-5; 2, 4 5-8; and 2, 5. 4,; Sarvadhikari’s Hindu 
Law of Inheritance, p. 635 ; Seda Singh Y. Sarafras Kunwar (1) ; 
Nachiappa Gounden v. Rangasami (2); Sham Singh v. Kiskun. 
Sakai (3) ; Vithalrao v. Ramrao (4) ; Lallubhai Bapudhai v. Casst- 
bai (5); Ramchandra Martand , Waikar v. Vinayak Venkatesh 


Kothehar (6) ; Mayukha, c I, Sec. &, para. 16; and Manu, c. 9, 


paras. 214 and 217. 
De Gruyther, K.C., and Dude, for Kesri and others :—The in- 


heritance goes to the nearest sapinda, and all sapindas in the same, 
degree must be exhausted before letting in a sapinda in the next 
degree, A nephew does not come in the ‘presence of an uncle 
whether of whole blood or half-blood, and in Mit. 2, 5 4 the word 
‘successively’ makes it clear that fathez’s brothers son does not 
succeed in the presence of father’s brother. Mitakshara is not ex- 
haustive, but lays down certain principles according to which suc- 
cession is to be regulated, and according to those principles the 
sons of Gunga Prasad cannot succeed in the presence of Raja Ram, 
who is one degree nearer to Bahadur Singh. Reference was made 
to Mit. a, 1,253, 4,13; and 2, 4, 5; and Mayne’s Hindu Law, 7th 


ed, PP 774-7- 2 
(1) (1896) 1. L. R. 19 All. 215 . (2) (1914) 28 M. L.J. f 
(3) (1907) 6 C. L. J. 190. (4) (1899) L L. R. 24 Bom. 317. 


(5) (1880) L L. L. 5 Bom. 110. 
(6) (1914) L. R. 41 L A. 290 ; 20 C. L, J. 573 1 L L. R. 42 Cak, 384, 
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P. C. ` Ross X. C. replied. 
1915, The judgment of their Lordships was delivered by 
ngk ai Mr. Ameer Ali :—These several consolidated appeals from cer- 
ees tain decrees and judgments of the High Court of Allahabad arise 
July, 13. e @ut of three suits brought in the Court of the Subordinate Judge 


of Farrukhabad. The plaintiffs in two of these suits, claiming adverse- 

ly to each other to be the heirs of one Bahadur Singh, deceased, 

. sought to recover from the appellant Ganga Sahai a one-third share 

e of the, Properties specified in their respective plaints which he had 

\ purchased ata sale held in execution of a decree upon a mortgage 

“to which jfeference will be made presently. The third suit was 

brought by Kalka Prasad, one of the plaintiffs in the above suits, 

to recover from the respondent Chunni Lal certain shares in Mouzah 

Malkapur belonging to the estate of Bahadur Singh which had been 
conveyed to him by one Gulab Koer, Bahadurs step-mother. 


Their Lordships propose to deal first with the two suits in which 
Ganga Sabai was the defendant. 


The mortgage bond, referred to above was executed so long ago 
as the year 1869 by one Jai Chand Chowdhry, in favour of Bahadur 
# Singh and Debi Din, the ancestor of Ganga Sabai, hypothecating 
two villages named respectively Tahsipur and Bilaspur. One-third 
of the amount advanced on this grapsaction admittedly belonged to 
Bahadur Singh, and the other two-thirds to Debi Din. On default 
* of payment by Jai Chand, a suit was brought in 1891 by Bahadur 
Singh in conjunction with Bhima Singh and Ganga Sahai, the heirs 
and representatives of Debi Din (who bad died in the meantime). 
Bahadur Singh died during the pendency of the suit, and his widow, 
Lachman Koer, was’ brought onthe record in his place. On the 
aret November 1897, the usual mortgage decree under section 88 of 
the Transfer of Property Agt (IV of 1882) was made by the Court. 
This was followed on the 27th of April 1893 by the final decree 
under section 89 of the Act. ` 
It appears from the record that Lachman Koer died somewhere 
in 1894. On the zoth December 1897, Ganga Sabai applied for 
execution of the mortgage decree against the heir and representative 
of the mortgagor. In his application he expressly reserves the rights 
of Lachman Koer’s heirs. The passage in question is APOTE in 
view of the contention now raised by him. He states :— 
“Bhaman Singh, another decree-holder, has died a, natural 
death. His sons, Mauji Ram and Raj Kunwar, are his heirs ; but 
they do not join in the application, hence, under (section) 237 of 
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the Code of Civil Procedure, this decree-holder alone makes this 
application, and prays that the decree may be executed subject to 
the rights of the heirs ofeMusammat Lachman Kunwar and Bhaman 
Singh.” i 

Bhaman Singh is oțidently the same person as Bhima Singh, ° 

The mortgaged properties were acgordingly put up to sale on 
the 20th of February 1899, and purchased by Ganga Sahai. The. 
sale appears to have been duly confirmed and two sale certificates | 
were issued to him in respect of Tahsipur and Bilespuk respectively, 
and he is admittedly now in pessession of the properties. . 

The two sets of plaintiffs, as already stated, claim to be the 
heirs of Bahadur Singh adversely to each other; but as against the 
appellant Ganga Sahai, they seek identical relief They say that 
the purchase by Ganga Sehai of the properties in question was not 
exclusively for himself, but for the benefit of the heirs and repre- 
sentatives of both mortgagees. The Courts in India have upheld their 
contention. Ganga Sahai has appealed to this Board cand’ takes 
his stand on the first clause of section 317 df the Civil’ Procedure 
Code of 1882, which was in force when the sale took place. That | 
clause provides as follows :— e 

“No suit shall be maintained against the certified parchaser on 
the ground that the purchase wis made on behalf of any other 
person, or on behalf of some one through whom such other person 
claims.” 

In their Lordships’ opinion the provisions of that section have no 
application to the present case. They were designed to create som¢ 
check on the practice of making what are called óemam purchases 
at execution sales for the benefit of judgment-debtors,and in no way 
affect the title of persons otherwise beneficially interested in the pur- 
chase. An example of this will be found in the case of Bodh Sing 
Doodhoorta v. Gunesh Chundar Sen, (1) decided by this Board 
in 1873. 

The Courts in India were perfectly right in refusing to allow 
Ganga Sahai to perpetrate a fraud against his co-decree-holders 
under cover of this section. His application for execution was under 
section 231 of the Code, and it was made subject to their rights, 
Had he noteven embodied this reservation in his petition, the 
Court executing the decree would have of its own motion protected 
the interests of the other decree-holders. Their Lordships agree 
with the Courts in India that the heirs and representatives of Baha- 


(1) (1873) 12 B. La Re 317.. 


Mr, Ameer Ali. 


pa 
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dur Singh are entitled to recover from Ganga Sahai a one-third of 
the properties purchased by.him in execution of the joint mortgage- 
decree, : . i 

The question then arises who among the two sets of plaintiffs are 
entitled to the inheritance of Bahadur Singh. èe At the time of his 
widows death in 1894 when the succession passed to the collaterals, 
Rajaram, his uncle by the half blood, was alive ; and he claimed 
the properties in preference to Kalka Prasad and Jian Lall, the 
sons of a full paternal uncle named Gunga Pershad. Rajaram has 
since died and is now represented by his sons and grandsons who. 
are plaintiffs in one of the suits and respondents before this Board. 
Jian Lall has also died, and his son, Munshi Lall, now stands in his 
place. Kalka Prasad and Munshi Lall were the plaintiffs in the 
second suit, and they claimed in opposition to Rajaram to be the 
heirs of Bahadur Singh by virtue of their relationship to bim 
being of the whole blood. 

As the question of heirship was involved in all the three suits 
they appear to have-peen tried together ; and the Court of first in- 
stance held in favour of Jian Lall and Kalka Prasad mainly on 

“the authority of a decision of the ANahabad High Court, which it 
considered had settled the rule of succession in favour of the heirs 
related by the whole blood. The,.Digtrict Judge affirmed this decree. 


, On appeal, however, to the High Court, the learned Judges ex- 


plained that in thsir judgment in Suba Singh v. Sarfares Kunwar, (1) 
on which the lower Courts had relied, they had laid down no such 
¿principle as had been inferred; what they meant to decide was 
simply this, that under the Aft‘akshara the distinction of whole 
blood was not confined to the brother and his son but extends 
further. And on an examination of the doctrines of the Misekshara, 
they held in effect that this. preference of the whole blood to 
the half blood applied to sagéndas of the same degree of descent 
from the common ancestor, and did not apply to persons of 
different degrees, _They were accordingly of opinion that Rajaram 
being paternal uncle of the half blood was entitled preferentially to 
the inheritance of Bahadur Singh to the exclusion of his cousins, 
although they were the sons of an uncle of the whole blood. They 
accordingly dismissed the claim of Munshi Lall and Kalka Pra- 
sad in their suit against Ganga Sahai and others, as also the claim 
of Kalka. Prasad in his suit against Chunni Lall, They at the 
same time decreed the claim of Rajaram’s representatives against 
Ganga Sahai. Munshi Lall and the representatives of Kalka 
(1) (1896) L L, R. p Abg 7 i o 
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Prasad, who lied during the pendency of the suit, have appealéd BoC 
to His Majesty -in Council from- these-decrees of the High Court 1915. 
dismissing their claim ; and the main- contention advanced on their Ganga Sahal 
behalf is that, although the Afifakshara expressly provides for the ‘eet 


succession of the half brother. in preference to nephews of the whole 
blood, there is no auch provision in respect of uncles ; and further a WW Ameer Alt, 
that as it provides for the succession of the grandmother on failure ` 7 
of the father and his descendants, it Must follow that by the words 
“The uncles and their sons” Vijnanoswara meant thet uncles of * 
the whole blood and their sons should succeed in prpference to the ° 
issue of another wife of the paternal grandfather.. This argument, 
in their Lordships’ opinion, would apply with equal orce to the 
case of half brothers and the sons of brothers of the whole blood. 
But it- is conceded that the author of the Mi/akshara has expressly 
declared that brothers of the half blood come before nephews of the 
whole blood, and in principle they see no reason to differentiate be- 
tween the brothers of the grososttws and the brothers of his father. 
Having regard to the general scheme of the Mifakshara, their 
Lordships think that the preference of the whole bloq to the half 
blood is confined to members of the same Class, or to use the dang- 
uage of the Judges of the High Court in Suba Singh X Sarfaras, 
Xuswar(t) to “sapindas of the same degrees of descent from the. 
common ancestor,” and that therefore on the death of Lachman 
Koer, Rajaram as uncle of the half blpod became entitled to the 
inheritance of Bahadur Singh to the exclusion of his cousins : 
In the result all the appeals will be distnissed. Kesri and the 
other respondents in Appeal 83 of 1912 will have all their costs 
from the appellant Ganga Sahai. There will be no order as to costs 


with regard. to the other parties, $ l 
And their Lordships will humbly advise His “Majesty accord- 
ingly. i ‘ bs 


T. L. Wilson & Co.—Solicitors for Ganga Sahai: 
Barrow, Roger & Nevill.—Solicitors for Kesti-& others : 
Douglas Grant.—Attorney for Munshi Lal & others : 
J. M P. Appeals dismissed: 
(1) (1896) L L. R. 19 All, 315. ; l 
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b 
PRESENT :— Viscount Haldane, Lord Shaw, Sir George Farwell, 
+ Sir Johon Bdge and Mr. Ameer Aki. 


MUSAMMAT BILAS KUNWAR 
p. ° 
DESRAJ RANJIT SINGH AND OTHERS, 


[ON APPEAL From THE HIGH Court or JUDIcATURE FOR THE 
NORTH-WESTERNY Provinces, ALLAHABAD], 


eBenami transaction—Test tobe applied in determining whether a transaction it 
o  bnami—Kvidence—Preduction of decuments—Failure ts obtain inspection 
and production Y decunents in possession of the oppenent-—Failure of a party 
te put in documents en the contents of which he relics—Hjeciment suit—Land- 

lord and termnt—Estoppel—Indian Evidence Act (I of 1872), Sec. 116, 

A benam transaction, which is dealing common to Hindus and Mahomedans 
alike, bas e resemblance to the doctrine of English law that the trust of the legal 
ostate results to the man who pays the purchase money, and this again follows the 
“analêgy of the English Common Law that where a feoffment is made without 
“consideration the use results to the feoffor. The exception in English law by way 
of advancement in favour of wife or child does not apply in India, but the 
relationship is a circumstance which is taken into consideration in India in deter- 
mining whether the transactiqn is ženami or not, Whero the question is whether 
the trdhsaction is benam; or not, the criterion, in the absence of all other relevant 
aircumstances ip the case, is to consider from what source the money comes with 
which the purchase money Is paid. 

Diwrm Das Pandey v. Musanmat Shana Soondri Dibiah (1), and Gopes bris? 
Gosain v. Guagajeriand Getain ta) followed, 

° Itis open toa litigant to refrain from producing any documents in his posses-. 
sion that be considers irrelevant ; if the other litigant is dissatisfied it is for him to 
apply for an affidevit cf documents, and be can obtain inspection and production 
of all that appears relevant and proper. Ifhe fails so to do, neither he nor the 
Court at his suggestion is entitled to draw any inference as to the contents of any 
sach documents, , 

Tt is for the Htigant who desires to rely on the contents of documents to put 
them in evidence in the usual and proper way ; if he fails to do so no inference in 
his favour can be drawn as to the contents thereof 

Section 116 of the Indian Evidence Act rests on the principle well establish- 
ed by many English cases that a tenant who has been let into possession cannot 
deny his landlord's titlo however defective it may be, so long as Be wa 
restored possession by surrender to his landlord, 

The plaintiff Musammat Balraj Kunwar, who was the widow of 
Rai Bisheshar Bakhsh Singh, sued the respondents to recover pos- 
session of a bungalow known as No. r Stanley Road, in the city of 
Allahabad. She alleged that she was the owner of the house in dis 
pute, that on the rsth September rgoo the first respondent hired it 


(1) (1843) 3 M. LA. 229 (240), (2) (1854) 6 M, LA. 53 
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from her, kat he oocupied the house with the second, third and 
fourth respondents who were his relations, that on the r1th October 
1g05 she gave the first respondent notice to quit, and that two days 
thereafter he obtained. a sale deed from one Musammat Jagmar and 
her two sons, who professed to be the owners of the house but had 
not, in fact, any right thereto, and denying the plaintiff's right of 
ownership, he proceeded thereafter to turn out the servants of the 
plaintiff, e 

The respondents denied the title of the plaintiff, and that they 
were her tenants, and they contended that as they had purchased 
the house from its true owner the said Musammat Jagmar the plain- 
tif was not entitled to bring a suit to eject them from the same, 
On the death of the plaintiff her co-widow Musammat Bilas Kunwar, 
the appellant, was brought on to the record.: 

The trial Judge decreed the suit holding that the respondents 
being the tenants of the plaintiff were estopped from denying her 
title, and that the plaintiff was entitled to the possession of the 
house. In this view of the case he thought that it was unnecessary 
for him to give a decision as to the ownership of theshonse. 

On appeal the learned Judges of the High Court were of 
opinion that even assuming that the first respondent took possession 
of the house as tenant from Balraj Kunwar, estopfel*could only 
arise between the first respondent and Balraj Kunwar during her 
life-time and her heirs after her“death, and as the appellant was not 
the heir of Balraj Kunwar thére could be no estoppel as between 
the appellant and the first respondent. They considered that the 
real issue which they had to decide was the question—Did Bisheshar 
Bakhsh Singh make the purchase of the house for the benefit" of 
Jagmar, who was his mistress and in whose favour the gale deed 
was executed by the vendor, or was it a purchase for his own 
benefit? They decided that “when Bisheshar „Bakhsh Singh pur- 
chased the property he did so with tHe intention that the beneficial 
ownership in it should vest in Musammat Jagmar.” They according- 
ly allowed the appeal and dismissed the suit. 

Sir Erie Richards, K.C., and Ross, E. C. for the Appellant: 
Jagmar was a denamidar, Though the sale deed was executed in 
her favour, she never got possession of the house under the deed. 
The money was provided by Bisheshar, who bought it for his own 
benefit. In cases like this the test where the money comes from 
is conclusive in the absence of other circumstancea, The Taluqdar 
and his wives lived in'the house and after his death the original 
plaintiff had the sole control of the house, and her acts of owner- 
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ÉE ship Were inconsistent with the title being in`Jagmar, the misrtess. 
1915. The first defendant got possession of the house as the tenant of the 
Bilas Kunwar plaintiff and is estopped from disputing her title; Indian Evidence 
v: % Act, Sec. 116. He was bound to give up possession at the end 
Ranjit Singh. Of the-term: Transfer of Property Act, Sec. 168 (q). The estoppel 
| coatinues after the term of the lease, if the tenant „continues to be in 
possession. He came into possession under the plaintif and” must 
restore the possession to herebefore he can dispute her title: 
Sthith’s Leading Cases, 11th Ed., pp. 831, 832 ; and Doe v. Smythe (1) 
amd Bayley v. Byadisy (2). The other respondents are in poe- 
session by leave of the first, and they are therefore on the same 
footing as the first respondent and must deliver the.posseasion be- 
fore they can contest the plaintiff's title: Doe v. Baytup (3). The 
High Court has held that the estoppel did not apply after the death 
of the original plaintiff and was not good against the appellant But 
it is submitted that the question is whether the respondents were 
estopped at the date of suit, and the answer is that they were 
De Gruyther, K.C., and Dude, for the Respondents: The finding 
of the High Ceurt that the house was purchased for the benefit of 
Jagmar, is right. She was teally the lessor and all the acts relied 
upon as constituting the estoppel, were done on her behalf. She was 
the ostensiBle” owner and has transferred the house to the res- 
pondents for valuable consideration. That transfer is not voidable 
merely on the ground that Jagmar wês rot authorised to make it: 
Transfer of Property Act, sec. 41. Moreover, under sec. 116 of the 
Indian Evidence Act, the tenant is estopped from denying his land- 
lord's title only- during the continuance of the tenancy. But here 
the’ tenancy has terminated, and the respondents are not estopped 
as contended. Referenge was made to Gopechrist Gosain v. Gunga- 
persaud Gosain (4), and Uman Parshad v. Gandharp Singh (5). 
e - Sir Erie Richards, E.C., replied. 
The judgment of their Lordships was delivered by 
July, 13. ` Sir George Farwell :—This is an appeal from a judgment and 
7 decree dated roth May rgro, of the High Court at Allahabad, which 
teversed a-judgment and decree dated 26th August 1908, of the 
Judge of the Small Causes Court of Allahabad exercising the powers 
of a Subordinate Judge. 
Rai Bisheshar Bakhsh Singh wasa Taluqdar of Oudh ; he was 
aman of some wealth, a Rajput of good position ; he had two 
° (1) ee 4M. & S. 34 (a) 


KAN SAKE HE (p EAR, 


887) La R TATA IH 


400) 
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Rajput wives but no son ; he had, however, one daughter by one 
of the wives. He had also a Mahommedan mistress named Jagmar 
Bibi, by whom he ad two sons, and for whom he had made 
provision on a fairly liberal scale, and had given full possession 
thereof in 1876 and in 1888. On gth June 1887, the Taluqfar 
purchased for Rs, 9,000 the bungalow in dispùte in this action ; 
he raised the purchase money by a ° mortgage on his own property 
and paid for it, and had the sole use and enjoyment of it for ` himself 
and his wives during his own life, but the deed of eale was made but 
and registered in Jagmars name. The Taluqdar spent money 
on the house, built a well and walls and kept a gardéner in occupa- 
tion, he and his wives lived there, “and the mother of one of his 
wives lived and died there. His wives used the bungalow by his 
permission for ‘'Kalabbas"—7.¢., to live at the bank of the Ganges for 
religious purposes fora month at a time; the purchase seems to 
have been made for the purpose of the Kalabbas, Jagmar Bibi was 
never in the bungalow during this period ; she would, of course, asa 
Mahomedan mistress, have no part or lot in the ffindoo religious 
observances of Rajput wives, and it is inconceivable that she could 
have associated in any way in the bungalow with ther. , . 
The bungalow was useless to her for any-personal use, and it 
was wholly inappropriate ag a provision for her if the Taluqdar 
ever bad any intention or idea of making a further provision for her ; 
the net income was very small—in some years the out-goings excesd- 
ed the income. There is no evidence of any intention to give the 
bungalow to Jagmar as a provision for her or otherwise beyond , the 
bare fact of the registration in her name; it is not clear how or 
when she got possession of the title deed ; it may be that it was in 
the Taluqdar’s possession at his death, and at some subsequent 
period. As the deed was made out jn her name‘“there is no import- 
ance in this, Down to the Taluqdar’s death the natural inference 
is that the purchase was a enami transaction; a dealing common 
to Hindoos and Mahomedans alike, and much’ in use in India ; 
it is quite unobjectionable and has a curious resemblarice to the 
doctrines of our English law that the trust of the legal estate results 
to the man who pays the purchase money, and this again follows 
the analogy of our Common Law that where a feoffment is made 
without consideration the use results to the feoffor. The exception 
in our law by way of advancement in favour of wife or child does 
not apply in India [Gopeskrisi v. Gungapersaud (1)] but the rela: 
Honahip isa circumstance which is taken into consideration i in India 
(1) (1854) 6M. LA. 53. 
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in determining whether the transaction is snam or not. The 
general rule in India in the absencs of all other relevant circum- 
stances is thus stated by Lord Campbell in Dhwrm Das Pandey and 
Mussammat Shama Soondri Dibiah (1). ‘The criterion in these 
cafes’in India is to consider from what source the money comes with 
which the purchase money is paid.” 

On the 31st August 1890 “the Talugdar died, and by an agree- 
ment of arst March 1894 between his two widows the possession 
adti- management eon behalf of both was given to one of them, viz, 
Thakurain Balraj Kunwar, and she has throughout managed the 
property in question. Whether any acts or omissions by any of the 
parties after the death of the Taluqdar could affect the nature of 
the bénami transaction as it stood at his death it is unnecessary to 
consider, for their Lordships are of opinion that nothing has been 
given in evidence which could have any effect at all on the transac- 
tions as benami. The evideñce given by Jagmar is quite untrust- 
worthy and she has not even called her sons whom she purports 
to vouch as actofs on her behalf: the trial Judge does not place 
any corfidence in Roshan Lal’s evidence, and his conduct certainly 
is open to comment. On-the facts as accepted by their Lordships 
as the result of the evidence, all rates, rents and taxes and repairs 
and the ground-rent of the bungalow haye been paid by the Thakurain. 
She has had possession of the premises by,her servant Bhairon, and has 
lef them to various tenants from 1891 down to the commencement 
of this action, the last tenant being Dr. Ranjit Singh, to whom the 
plaintiff let and gave possession in 1890 and to whom also she gavc 
notice to quit on 13th October 1905. 

On these facts their Lordships are of opinion that the transaction 
was and remains throughout enami. They are unable to agree with 
the opinion expressed by the High Court ; they find no ground on. 
which to treat a purchase by the Taluqdar of such a property as 
this bungalow in the name of his Mahomedan mistress in a manner 
differing from that on which a similar purchase by a Hindoo in the 
name of a complete stranger would be treated, nor is there any 
ground for asserting that the probabilities of the case are in favour 
of an intention by the Talugdar to benefit his mistress ; for the 
reasons stated above the exact contrary appears to their Lordships 
to be the case. The High Court Judges “attach great signi- 
ficance ” to the non-production of the books showing the accounts 
of the general estate, and appear to draw an inference therefrom 
adverse to the plaintifi’s claim; any such inference is, in their 


(1) (1843) 3 MLL A, 229, , 
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Lordships’ opinion, unwarranted. Thess.books do not necessarily P. C. 
form any part of the plaintiff's case; it is of course possible that 1915. 
some entries might have, appeared therein relating to the bungalow. Bilas Kanwar 
But it is open to a litigant to refrain from producing any documents Bast Sis Singh 
that he considers irr@levant; if the other litigant is dissatisfied it is fo? 
him to apply foran affidavitiof documents, and he can obtain inspec- Si George Farwell 
tion antl production of all that appears to him in such affidavit 
to be relevant and- proper. ‘If-he fails so to do, neither he nor the 
Court at his suggestion is entitled to draw any inference as to the” 
contents of any such documents. There. is no ground. for any in- 
ference such as is made in the High Court-that. thetbooks if.pro- 
duced would have shown rent credited to Jagmar or set off against 
some claim against. her, They related to a different property, and . 
the possibility of entries relating to the -bungalow.therein is: very. 
remote, but even if .it had been greater, the Court, was not entitled ; 
to diar any such inferences: It-is for the litigant who desires to.’ 
rely on the. contents of documents to put them in‘evidence in the 
usual and proper way ; ‘if he fails to doso no inferencé én his favour 
can be drawn as to the contents thereof. MA 

The other point. in- the case is-oneof estoppel.” The property 
was let by the plaintiff to the defendant Ranjit Singh ; he was let: 
into possession by the plaintiff's gardener ‘Bhairon,.oniher‘behalf 
and by her direction, and he regularly paid rent to her and: applied 
to her to dovall the nacessary repairs ; he has never’given up» “pos” 
session to her although he duly received notice to quit, and he has 
denied -her title. Section 116. of -the IndiamEvidenee Act is per- 
fectly clear onthe point, and rests on the principle well-established 
by many English cases that a tenant who has been let into possession * 
cannot deny his landlord's title however defective it may be, so 
long as he has not—openly restored possession by surrender to:his . 
landlord. The Subordinate Judge was clearly right on-this.point. 
The High Court appears to have been under. some misapprehension, 
and counsel for the respondents have not attempted to support. 
their. judgment on this.point. Their Lordships are of opinion, and , 
will humbly advise His Majesty, that the decree. of the. High, Court. 
should be reversed and that of the trial Judge.should. be. restored, , 
and that the tespgndents should pay-all-the costs hereand below. 


T. L. Wilson & Co, :—Solicitors for the Appellant. 
Ra then Ford, Ford & Chester-—Solicitors, for -the Respondents. .- 
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CIVIL RULE, 


\ ee A 
e © Boore. Mr. Justice N. R. Chatterjea and Mr, Justice Roe. 
VL 
= ANANDA KUMARE DEBI CHOUDHURANI 
eed z y. 
June, 38, 30. 4 "DURGA CHARAN CHAKRAVARTY.* 
Court of Wards Act (1X of 1879, B. C.), Sees. 6 (a), 51—Estate in the hands of the 

Court of Wards—Disqualified propricter, twit against—Guardian-ad.litem— 

Sui, y. 

A sult for recovery of money to be realised from the assets ofa deceased deb- 
tor is not maintainable against his heir, who has been declared a disqualified 
proprietor under the Court of wards Act, the latter not being described in the suit 
as a Ward of the Court, nor being. -sued as represented by the manager of the 
Court of Wards as her guardian as required by the Act. 

Krishna. Perthad Singh v. Gesta Rehari Kundu (1), Dhanipal Das v, Raja 
Manceshar, Daksh Singh (a); and Dhungpet Singh v.- Sheeskadra Kumari 

(3) distinguished. 7 
= < Application under section 25-of the Provincial Small Cause 
oe Courts. Act. x 
wee Rule obtained by the Defendant. 
f b Suit for recovery of money. e g 
-7 * The material facts and arguments appear sufficiently from the - 
judgment. 
c Babus Dwarka Nath Chuckerbutiy and Prokash Chandra 
Pakraski for the Petitioner. 
5 Babu Khitisk Chandra. Neogy for the Opposite Party. 
° G A V. 
° The judgment of the Court was as follows :— 
Just 30- The plaintiff opposite party brought a suit for recovery of a cer- 


tain sum of money alleged to be due from the deceased husband of 
the petitioner. It appears that the petitioner was declared a dis- 
qualified proprietor under sec. 6 (a) of Act IX of 1879 (B. C.) which 
relates to females declared by the Court incompetent to manage their 
own property, and her estate which she inherited from her husband 
is in the hands of the Court of Wards, She was not however des- 


* Civil Rule No. 147 of 1915, against the decision of Baba K, N. Das, Small 
. s Canse Courts Judge at Dacca, dated the 23rd November, 1914. 

(1). (1907),§ Ca L. J. 434. 

(2) (1906) La R. 331. A. 218s; L L.R. 28 AIL 570. 

(3) (1883) L L. R. 8 Cale, 620, 
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cribed in i. suit as a:Ward of the Courtnor was she” ki 
represented by the manager of the Court of Wards as her guardian as 
required by sec, 51:0f the Act. She objected to the frame of the 
suit on:'that ground butsher objection was ‘overruled by ‘the Small’ 
Cause Courts Judge who held as follows : ‘The contention -of . the, 
defendant as to tĦe frame of thesuit-is not very fatal, There- cah 
be no difficulty to pass a decree against the assets’ of the: deceased 
debtor. Whether his estate under’ the: management of the Court 
of Wards will be liable or not will be matter for consideration in 
the execution department,” and accordingly passed e decree against 
her, - We are of opinion that the suit as framed is in: contravention 
of the ‘provisions of sec. 51 of Act IX of 1879 and-fhat she ought 
to have been’ described as a. ward of thé. Court: and represented by 
the manager of the Court of Wards as her guardian. . The opposite 
party in showing cause has: produced an affidavit im which-it-is stated 
that there is-one property belonging to the husband of. the: petitioner 
which was-not taken charge of by the Court of Wards of which the 
petitioner is in. possession, and that under the circumstances: it was 
not necessary to sue her as a ward of-the Court. We were: teferred 
to certain-observation in the case of -Arishda Ferskac Singh vi. Gosta 
Behari Kundu (1) as supporting that contention. It-appears-how- 
ever that in that case, the Court of Wards didnot take charge of 
a‘portion of the estate which,was-sold in execution of'a ‘decree and 
the question - was ‘whether the .mamagtr of: the Court of Wards was 
entitled as a matter‘of right to -actas guardian cd Kiem of the minor 
judgment-debtor in a litigation ‘relating to the property - which 
bad been sold, : It: was -held with reference to-provisions of:sec. 35 
of the Act that the Court: of Wards- was not in charge of the property 
sold because possession: had not been’ taken’ of: it, and:.therefore it 
could:not deal with the property under séc. 5 .of'the Act» wHich:au- 
thorises the Court to deal'only with property which it took’ charge 
of and that consequently: the provisions of sec, 51 of- therAct had 
no application tothe case, 


We are also referred to -the ‘obeervations -of- the Judicial Com- 


mittee in the case of Dhanipal Das v. Raja Maneshar: Bakhsh -Singh 
(a) and of Mr. Justice'Field in the case of. Dunpit ` Singhi- v., : Shoo- 
bhudra Kumari (3). ` We are. of dpinion that both. the cases; are 
distinguishable from the present one. 

In the first case their Lordships were: dealing. with the’ provisions 


of Act>XVII of 1876 (the Oudh Land and Revenue.Act 1876) ‘and | 


(1) (1907) 5 G Li J. 434. (a) (1905) L. R. 33 L A. 118, 
(3) (1882) L LR. 8 Calc- 630, ~ 


1915. 
weet 
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F. 
Durga Charan 


ee 


5a4 THE CALCUTTA ‘LAW .JOURNAL, (vor. XXII. 


Civi. their Lordships. held that the provisions ofithat Act were not intend- 
1915. ed: to‘:interfere with the personal status_or rights of disqualified 


eer ve le Kemari. proprietors except ascregards.the management of. their. property un- 
p less they were idiots or lunatics and that although such. disqualified 
Durge“ Charen proprietors might. not without ‘the ..sanction of . the Court 
of: Wards: create any.charge.upon’their property’ there -was no pro- 
hibition» in:the Act.ofithe proprietors contracting: debts or borrowing 
money. >No question was- raised -as to how the. ward should be sued 
and ‘their: Lordships did=not :deal:with that question. - A dis quali- 
fled-. proprietor Was. sued:"in that case upon. a! personal contract 
entered ‘into :by-him and no question as to any portion of the estate 
not-having-be&n taken.charge.of by the. Court of: Wards, nor as to 
the manner.in’ which:.a. ward should be sued in such a case, was 
either. raised: or decided in.that-case. ~ 
-In the-second case. it-was held upon a construction of -Regulation 
X ‘of 1793- that a‘ Ward of Court is not absolutely incapacitated 
from ‘contracting but that'the power of the ward to contract is taken 
away <so.far: as regards all property which under the provisions of 
the:law come? under the.charge and control of the Court of Wards 
Incis.frue tbat the-:provisions of sec..51.were referred to and there 
~is aniobseryation by Mr, Justice Field thatit is a provision of proce- 
dore ;.but:they held that the. provisions .of that section could not 
affect: any liability: which might ba igcurred by: a ward in respect 
of. any contract entered into by. Nim.or her -and .do not -operate to 
remove :or destroy. the personal liability of such a person, so in both 
these cases.there was a personal contract entered into by ward. In 
tha ‘present case: onoche. other.hand there was no personal contract 
by:the petitioner nor was there’ any personal. liability. against her. 
The vplaintiff: sought. tõ ` recover a certain sum of money alleged: to 
be:due:from.the husband of -the petitioner and the suit did not 
relate:.to:+the. property: whichvhas not been taken charge of by the 
Court-of Wards. Had'the suit been.so framed -and had the plain- 
tiff sought for recovery of money to be realised from the’ particular 
property: inithe possession of.the.petitioner which has.not been taken 
charge of: by the Court of Wards) the case would -hive..come within 
the printiple -of 'the- decision in the case of Krishna Pershad Singh 
¥. Gosta Behari Kunde Li), cited above. As it is, the- suit had no 
ra reference to the property which: had been left.out:by the Court of 
Wards ;and-the decree: was for money to-be realised from the assets 
"~of -the deceased. debtor. That being so, sec. 51 is applicable to the 
case and-the suit as framed is not maintainable. It.appears that 
t} (1907) 5 C La Js 434 
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the property which- was left in the possession of the petitioner has Civi, 
been taken charge of by the Court of ‘Wards subsequent to the 1915. 
decree passed in the suit.: ad — 


The Rule is made absolute and the deres of the Court below ’ 

set aside, We think, however, that the plaintiff may be allowed, to, Durga Charan, 
amend the plaint. We accordingly direct that the plaintiff opposite 

party be allowed. to..amend the plaint by describing the defendant 
in accordance with the provisions of sec. 54 of Act IX of. 1879; and. 
the Court will try the suit after such amendment. The-costs of this, 
Rule will abide the result. We assess the hearing-feé in this Court 
at-one gold mohur. 


ALN. RSC, . Rule mads absolute. 


APPELLATE GIVIL. 


Before Sir Lawrence Jenkins, K.C.B. Chief Justice, Sir Asutosk 
Mookerjee, Knight, Judge, and Mr, Justice Richardson. . 


CIVIL. 
MOHUNT KRISHEN DOYAL GIR 1915. 
ae e Y. SA 
IRSHAD ALI-KHAN inp anorume.* g N O eit 





Revenus Sale—Revenne Sale Law (Act XI of 1859), sec. 3 Admissibility in ewi- 
- dence—Criminal Procedure Cede (Act V of 1898), sec. 145, order and finding 
under—Letters Patent, CI. (15}— Judgment —Civil Procedure Code (Aa V of 
1908), sec. GS, sub-sec, (2y— Ne majoriiy in favour = a reversal of a part of 
the decree—Proceduere. 

Section 33 of the Revenue Sale Law applies not only where the sale has been 
irregularly conducted but also where the sale hag been illegal gs held an contraven- e 
tion of an express provision for exemption, But this principle [has no application 
where the property sdld {s not in arrear ; the eristence of an arrear isa condition 
precedent to the exercise of statutory authority by the Collector. 

Cases on the point referred to, 

The finding in an order of the criminal Court under section 145 of the Code of 
Criminal ‘Procedme is not admissible, though the order itself is admissible for a 
Limited purpose, namely, to show the parties in dispute, the land in dispute and 
the person declared entitled to retain possession. 


* Letters Patent Appéal No. 4 of 1913, against the decree of Mr, ‘Justice 


Walmsley, dated the 5th December 191 from difference of opi rom Cui 5 
Mr, Justice N, R. Chatterjea and Mr. Tustice almsley, in App 

Decree No. 510-0f- 1009, ngasi the deae of ka kna Kg igo aan 

nate Judge, First Court, of Gaya, dated the roth June, 1908, 
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The term ‘judgment’ as used in clause: 15 of the Letters Pa signifies what 
is now understood by the term :' decree’ or ‘order,’ 

Where there is no majority in favour of a reversal of a part of the decree, the 
decree as to that extent, is to be confirmed under sub-section (a) of section 98 of 
the Code of Civil Procedure. 

o Appajiv. Shivlal (1); Sri Gridkariji v. Purushejum (2) ;` Surja Prosad 
v. Gelab Chand (3) ; Asutesh v. Harinarain (4); Devchand v, Hirachand (5) ; 
Keshav v. Vinayak (6) ; and Bayywyv, Paradesi (7) referred to, 

e -Appeal:by the Plaintiff. 

° ‘Suit-for recovery or confirmation of possession of land on. decla- 
ration of-title thereto. 

The material facts and arguments are stated in the judgment. The 
primary Court dismissed the suit. On appeal Mr. Justice N. R. Chat- 
terjea held that the plaintiff had proved his title and possession and 
was entitled to a decree in full Mr. Justice Walmsley held, on the 
other hand, that the plaintiff had proved his title by purchase to the 
extent of 1 anna and odd share only and was entitled to a decree in 
respect thereof. 

After judgments had been delivered a ‘question arose as to the 
form pf the decree to bedrawn-up. This. was disposed of by the 
following supplementary judgment delivered by 
NR Ch&tterjoa, J.—This is an application on behalf of the 
appellant praying” that a ‘decree may:-be drawn tup in the above 
appeal in accordance with the provisions of section 36 of the Letters 
«Patent under the following circumstances :— 

The appeal was heard by: me sitting‘ with Mr. Justice . Walmsley. 
There was a difference of opinion between us. I was of opinion that 
the suit ‘and the appeal'should be ‘decreed: in’ full while Walmsley J. 
was of opinion that the decree of the Court below should be reversed 
only to a small extent. The appeal having turned entirely on ques- 
tions of fact no reference could be made under the'proviso to sec- 
tion 98 of the Code.’ Then the question arose as to the decree to be 

prepared on the judgments. There was no time for having the 
question argued fully-as itwas on-the 4th September the last day of 
sitting of the Court before the vacation and Mr. Justice Walmsley 
-was to cease to be a Judge of this Court from the next day. 

. Under.these circumstances,-we intimated that no decree would 
be prepared and that the’ parties might take such - steps as. they 
thought proper. On the re-opening “of the Court after-the vacation 
the present application was made on behalf of the appellant on the 


1). (89) LL R: 3 Bom, 204. Meor ER ai 
). (1900) L L; R. 27 Calc. 724. (ytd) 12 4 
449. ) (1893) E'R 48 Bon, 355. 


(5) l Jl Li R. 13 Bom. 
(7) (1911) 1. L R3 S Mad; 316. 
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19th November and the, parties have since been heard in the, matter. 
An objection was raised.on behalf of the respondent.-that I have.. 
no, power to hearthe application and that an order having been made. 
both by Walmsley. J. and , myself that,no,decree would be prepared, 
T alone, have no powe ta decide whether any and what decree shodide 
be drawn up. But the note made by. the Bench clerk that no decree., 
will be prepared was made by him for*the information of the office, 
which I understand does not receive a -judgment without a decree.” 
The note was not signed by Walmsley J..nor.by me. However thats 
may be, every judgment must be followed by a decree and an order 
made by. Walmsley J. and myself can be set aside on am application 
for review by me sitting alone, now that. Walmsley. J. has ceased to 
be a Judge-of this, Court, Itis true the present application’ is:not in- 
terms an application, for. review but, it, was filed within the period 
allowed for an application for review ani bears the proper’ coitrt-fee. 
Under the circumstances, the application may be treated asan appli- 
cation for review ofthe order. I-am accordingly of opinion that I 
have got.the power to hear, this application and that I ¢ught to direct 
a decree to be drawn up.. ii . 
Then the question is;how is the decree to .be drawn up on.the 
judgment,iin this case: Section 98.0f the, Civil, Procedure Code 
provides that when an appeal is heard bya Bench- of two or more 
Judges, the appeal shall be defidéd in ,agcordance with the opinion. 
of such Judges or.of the majority (if any) of such Judges and where” 
there is no such majority which concurs in a judgment varying or 
reversing thé decree appealed from such decree shall be affirmed. It 
is contended on behalfof the appellant that, whereas in the present 
case the. appeal is heard by a Bench: of two Judges and one Judge 
is for reversing the decree of the Court below in its‘entirety and the 
other is for. varying it, there is and there can be no majority concurr-. 
ing in a judgment varying or reversing the decree appealed from, and. 
that such a case.is not contemplated -by section 98 of the Code. 
It'is also contended that.section 36 of the [Letters Patent is super- 
seded by section g8,0f the Code, only where the provisions.of the 
latter section are applicable. and that section 36 of the Letters Patent. 
is applicable to cases not provided..for by section. 98 of the Code. 
There can be no doubt that section 36 0f the Letters Patent would, 
be applicable to cases not provided for by section 98 of the Code, 
but. section 98 is the only section dealing. with appeals and I am of, 
opinion. that it applies to a case. like the: present. The effect of the, 
first two paragapbs,of section 98 seems to be this. Where there are, 
two Judges and they agree, the. decision shall Be im .accordancs with 
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CIYIL their opinion. Where there are more than two Judges and there is 


1915." a difference of opinion among them, the: decision shall be - according 
Rice pay to the opinion of the majority, for instance, ip a bench consisting of.: 
three Judgs where two are of one opinion and the third is‘of.« differ- ' 
enf opinion. Where the Judges of a bench congjsting of four Judges 
N. R. Chatterjee, J. are equally divided in- opinion, there is no majority and in such a 

` ~case, the decree of the Court Below shall be confirmed < Similarly 
it seems to me that in a case of-two Judges being equally divided.in 
pinion, there gannot be any majority: and in such a case also the. 
decree of the Court below should be confirmed, in other words in all’ 
cases where there is or- can be no - majority, the decree of the. Court ` 
below should be confirmed.’ But this would be the result where one 
of the Judges is for reversing or varying thé decree and the other for: 
entirely confirming the decree of the Court below. Where, however, 
< one of the Judges is for reversing ‘the decree of the Court below in 
itsi¢ntirety and the other for reversing to: some extent (asin the’ 
~ present case ) I think the decree of the Court below cannot bè en- 
tirely confirmefi. There may be-cases where one of the two Judges 
is of opinion that the decree of the Court below should be entirely > 
reversed and the: other tday be of opinion that it-should be. reversed 
on to the extent of }gth. Again if a case heard by a bench of three. 
Judges, one of the Judges may be of opinion that the decres should 
be reversed in its entirety, the sécond Judge may be of opinion 
that it should be reversed to the extent of one half and the third: to- 
the extent of jth only. In these cases, the decree of the Court below: 
cannot, I think, be entirely confirmed. Such cases seem to fall. 
under the first paragraph of section 98-of the Code, and in the illus- 
trations put above, the: two Judges, having agreed to the extent-of: 
44th and the thrée Judges having agreed to the extent of ith, it may ' 
© be said that there aras convenience to that ‘extent and the decree of 
the Court below should be reversed ot varied accordingly. 
There is no decided case ‘on the point. In the case of ‘Gosain: 
Sri Gridharji v. Roman Lalji Gosain (1), the judgment of the Judge 
in accordance with that of the Court below prevailed. . But in that 
case although the senior Judge was for. reversing the ‘decree of the 
Court below to some extent, the other Judge: was of opinion that” the. 
decree of the Court below should be entirely confirmed. That case, 
therefore, does not cover the present. The construction I have 
placed on the section would meet such a case as the present ‘and: 
° seems to me to be a reasonable construction. I am accordingly: 
of opinion that the decree of the Court below should be reversed to 
G) (1889) LG, Rory Cala: 3 (10) Pe Ce _ 
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the extent-to which both Mr. Justice Walmsley and 1 Were agrted, 
that it should be reversed. The plaintiff's tite to 1 anna 6 dams 5 
cowtis share of the property in dispute will be declared anti he will 
Tecover possession to the extent of the said share. The rest of the 
plaintif’s claim wil be dismissed, Each party will bear his*own 
costs in both Courts ; that having been “the opinion sibat oF us; 
dot a dheres bé prepared actordingly.e 


The plaintiff appealed under clause 15 of the Letters Patent. 


Babus Umakal Mukherjee, Atul Chandra Ditt and -Sailendra 
Nath Palit for the Appellant. 


Babu Jogts Chunder Roy and Mewot Mahcwmad Mustafa Khan 

for the Respondents. 
s C AY. 

The judgments of the Court were as follows — | 

Jenkins, C. J—This suit was instituted by Mohunt Krishna 
Doyal Gir against Irshad Ali Khan and Ali Nabi, and by the 
plaint a declaration is sought that the plaintiff is ownpr of 13 annas 
of -Haria asli main dakhili, pergana Shefgati under kobalas dated 
the srst February 1888 and arst February 1889, and under an 
ijara of rath March 1889 and a kobala of the 2%th° July 1904 


is owner of 1a.6d. and 5c. and ijaradar of ra. 13d. r5c In other . 


words he seeks to establish his present right to 16 annas in one 
capacity or the other and ‘on the strength of this he prays that hts 
possession of the 16 annas may be confitmed of restored to him. 
This suit was heard by the Subordinate Judge, first Court, Gya, by 
whom it was dismissed. The appeal was heard by N. Chatterjea, ahd 
Walmsley JJ. who agreed so far that theg passed a decree in the 
plaintiffs favour to the extent of the ra. 6d. 5c. “But as tò the rest 
- they were at variance, for while Chatterjea J. was for decreeing the 
plaintifs claim in its entirety, Walmsley J. was for disallowing 
“the rèst, of his claim. A decree was accordingly drawn up and 
signed in accordance with the view of Walmsley J. The plain- 
tiff has appealed from so much of the decree as is not in accordance 
with the concurrent judgments of both the learned Judges, Certain 
preliminary objections were overruled and we have heard the case 
. onthe merits. | . : 

In pergana Shergati, zilla Gaya, there is a Taluka named 
‘Khaira which belonged in equal shares to Nabi Buksh Khan and 
. Mohammed Bakhsh Khan. - . o 

On the death of Nabi Buksh A 8 annas admittedly devolved 
or was treated as having devolved as to 5 as. on his daughter 


June, 30 


CIVIL. 


1915. 


Kiia DOA 


Thad All 


Jenkins, Code 


ont 


i THE CALCUTTA LAW- JOURNAL. [Vou XXII. 


Hussaini Bibi and as to 3 as. on Mohammed Bukhsh ahd his 
children., It is common ground that the 8 annas of Mohammad 
in certain villages forming a part of Taluka Khaira passed to the 
plaintiff. under the sale deed of the arst Fébruary 1888, that the 5 
annas of Husaini so passed under the sale deed of the 21st Feb- 
ruary 1889, and that the remaining 3 annas'þassed for a limited 
interest under the ijare of the rath March, 1889: The plaintiff 
maintains that among the villages that so passed to him was Haria 
Manar: This the defendant Irshad Ali Khan contests, and this 


‘dispute is the Question involved in this litigation. Irshad Ali Khan 


claims to be the owner of Haria Manar by virtue of a revenue sale 
to the defendant Ali Nabi as his ‘desamdar, and it is not disputed 
that he acquired- this property unless the plaintiff is able to make 
good his claim that the property was assured to him and that it was 
included in the -separate account opened in’ the name of his 


.benamdar, Bishendhari. 


First then I will deal with the question whether Haria Manar 
did or did ngtepass to the plaintiff. 


This has been treated in the discussion before us as dependant 
on the true construction of the sale deeds of arst February, 1888 
and 1889. The parcels are described in the first of these two deeds 
as follows :— 


s 
. “8 annas out of 16 dhrfasof each of the mousabs Chuahar, 
Manjhar, Dangrajaribigha, Mairakhap and Jaigir Harya, pergana 
Shergati, district Gya, appertaining to taluk Khaira main with | 
hamlet Chuck, Chukukats, Tola, and Maijra known by distinct 


name or otherwise the touzi number and jamma suddar whereof 


are given below in the thakbust map prepared by the compass 
which has up to date been held and possessed by me without the 
co-partnership of or interference by any one else.” And then there 
follow general words that may for the present purpose be disregarded, 
Then at the foot of the deeds are these words :—" Mortgaged 


` properties 8 annas out of 16 annas of each of the mouzahs (r) 


‘Chuabar, (3) Majhar, (3) Dangrajaribigha, (4) Mariakhap, and (5) 
jaigit arya main with hamlet with Chuck and Chakukets known 


by distinct names or otherwise Tolas and Maijras appertaining 


to taluka Khaira, pergana Shergatl, district Gaya.” Then there is 


this: “ Property sold—eight annas out of 16 annas of oach of the 


-mousah Chuaber, Majhar, Dangrajaribigha, Mairakhap and jaigir 


Harya appertaining to taluk Khata, pargana Shergati, district 
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_ The only eee matter to which I need: refer is the recital of a 
prior mortgage of “shares of mouza Jaigir Harya.” Much the same 
sort of desctiption isto be found in Musammu Hussaini -Bibi's 
sale deed of the 21st July 1889. There is a recital of negotiation for- 
the sale of sas. out of the entire 16 annas of Jaigir ae and, of 
shares of certlan mouras, 

This is followed by a description of the parcels in the operative 
part of the sale deed in these terms: “g annas out of the entire 16° 
annas of mouza jaigir Harya” and so forth. “ In,the description” 
of the property sold at the foot of the instrument is “Five annas 
out of the entire 16 annas of mouza Jaigir Harya”, and so forth. 
Under the heading of Government Revenue of the property sold is 
written “ Jaigir Harya, Rs. 33-157 and the description of: the 
property at foot is, “Five annas of mouza Jaigir Harya.” 
What then is it that passed under the description “Mouzah 
Jaigir Harya? To answer this it is necessary first to go back 
to the Revenue Survey of 1843-44. There we find two'se- 
parate maps, one of Jaigir and the other of Harya. In these maps 
each is treated asa mourah, Harya lying” to the north and eee 
to the south, . 


6 o 
The full name of Harya according to the map is Harya Bank 
Unair Churwadee Choor. Itg amen is shewn as 786 a. 3r. aap. The 
village is described as not inhabited arfd bf the land. only 100 bighas, 
were cultivated the rest being jungle. The area of Jalgir in its 
map is given as 3356, of-which 400 bighas are said to be cultiva- 
ted. The village is described as inhabited. In the Mahalwar 


Register we find grouped together Jaigir Harya, - Soonwar Maizemin . 
Purtabal and Pukureah zamin Churadih Chardaha smous hissa as. 


one mit with an area of 4515- 1-3. The composition of this area has 
become apparent in the course of the discussion before us. Separate 
mapa of Soonwar and Pukureah haye . been produced by the respon- 
dents in which the areas of these two items are. shewn as 253 and. 


119 acres respectively and it is thus that the area.of 4516 acres is, 


reached. Ina word then this is what appears from an examination 
of the Survey proceedings. Four separate maps are giyen of Jaigir 
Harya, Soonwar and Pukureah and to this extent they are treated as 
4-distinct mouzahs. But it farther appears that in the Mahalwar 
Register they were grouped together as a single composite unit hav- 
ing a single area of 4516 acres a figure -which corresponds with the 
sum of the areas ofthe several items Jaigir Harya, Soonwar and 


Pokuresh, - Though Jaigir and Harya are contiguous Soonwer and 
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Pukureah are at some distance away from’ them, the ‘one lying to 
the north-west and the other to the south-west of jaigir Harya. 

And it may be observed of these last two that as things stood at 
the survey Jaigir was the more important by reason of its larger area 
and ts being inhabited. So far then as the survey materials go they - 
lend themselves to the idea that the expression faigir Harya would 
mean the two items of the eompasite unit, bearing those names 
Marya being in the nature of an ieee to Jagi; the paramount 
member of the group. 

This brings me to certain ENEH proceedings. On the 
26th, April 1837 an application was preferred by Mohammed Bukhsh 
Khan for registration and mutgtion of name, One of the items there 
mentioned is “Jaigir Haraiya Soonwar Bang zamin Chowaddih 8 an- 
nag—Pakureah Chardaha Zamin Partapi 8 annas.” On ‘this the re-_ 
cord-keeper on the 27th August 1878 submitted his report, stating j 
that the under-mentiqned areas were recorded with separate areas, 
Among these mouzahs was “Jaigir Harya Sogrbang zamin Partapi 
Pukureah zaria Jorwadih Khurd jth share 4516a. rr. 3p.” ` 

Onthe 24th of July 1878 a joint Hissawari petition was presented 
in, which Jaigir and Haraya Monwar mais samin were separately 
described and it was followed by the Land Registration decree of the 
a8th April 1879 in which mouza Jaigir and mouza Haraya Monwar 
are shewn. On the rath March 1885 Musammet Hussaini Bibi 
presented a petition for opening a separate account. 

Among the items in the Schedule to her petition is the following : 

~ “u Mouza Jaigir Harya, Soorbang samin Partapi Pukureah zamin 
of Chorwadih.” The Government Revenue of the entire 16 annas 
is stated to be Rs. 108 odd and the applicants’ proportionate share 
Rs, 33-15 while tite area is described as 45162. rr. 3p. This statement 
of the Government, Revenue agrees with the description in Mussam- 
mat Hussaini Bibis sale deed while the area includes Harya as 
well as Jaigir. Moreover it is inconceivable that the application 
should not have extended to Harya, and yet it only did so if 
Harya be included in the description “Mouza Jaigir Harya.” On 
the roth July 1888, after the purchase:from Mohammad Bukhsh, 
Bishendhari Gir applied for registration, The name of the mouza ’ 
is given as Jaigir Harya. The record-keeper’s report is that to 
Mohal Khaira appertained “Mousa jaigir Harya Konna together ` 
with samin and other mouras.” EN; 
The order to the Record-keeper dated grst December 1888, 
dications ne Ta ad ty e proprietary tight 
and share was “8 annas of mouza jaigir Haryd Mofwar together : 
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with samin,” a dates that appears ma in the schedule D 
the order, ` 

On the 7th June 1889, after the. purchase in Mosemmat a 
sini, Bishendhari:Gir again applied for registration and mutation of 


name, There the description is “Mousa jaigir Harya” which is, 
repeated by the Recerd-keeper. Ina decree of the gth SeptemBer, 


1889 the.specification of interest is £ 5 annas. gach jaigir Harya, 
Dangrajaribigha &c.” In an amended petition of 16th January 


1890 the description is jaigir Harya Monwar together with eras’. The’. 


Sadar Jama is given as Rs. 108 odd but the description of the pro” 
portionate area’ is obviously erroneous, and does not tally with the 
entire area which is correctly described. The error ean probably 
be traced to a misplaced mapana whee is shewn in Hussaini 
Bibis petition. the 


On the sth June 1890 it was ordered that separate setae ha 
opened. This was done after the Record-keeper had reported that 


the petition fulfilled the requirements: of section 70 and that the 
proportionate amounts of Government Revenue as stated by the 
petitioner were correct. The Sadar Jama of the foiat share was 
repotted to be Rs. 3393-15-0 and that represents the différence 


between ‘the Rs. 1043-5-0 shown in Hussaini Bibi’s petition as her 


praportionate share of Government Revenue and the Sadar Jama of 

Rs, 4437-4-0 shewn in the engorgement on the back of that petition... 

On the sth August. 1893 Bishendhari Gir preferred a petition for 
the inclusion of Rs: 1939-13 the nizamat for the separated share of 
“Mugit, Hussaini Ribi and others in the ijmali share and the ae 
tion there given is ‘‘ Mouza jaigir Harya.” 

- ‘Then there are the Registers of rg00. They are nat siderite 
but transcripts and theit value as throwing’ light on the problem 
befdre us is materially discounted by their manifest inaccuracy. 

. Thus this ‘Collectorate Register gives 79 acfes ag the area of 
Jaigir arid 4516.acrés as that of Harya though jt is known that these 
areas waré 3356 and 786 acres respectively, Moreover we further 
know that 4516- acres was the ‘area of the composite unit Jaigir. 
Harya, Sdorbang and Pakureah. Another instance of hopeless error 
in this new register is furnished by the area attributed to. Kahudag. - 

: In view of these matters I am not disposed to place any great reli- 
ance on the fact that in this register there is separate mention of 
Jaigir Harya Manar and Harya Manar, or to regard it as materially, 
assisting the defendant's case. And I am the more confirmed in this 
view by the obvious and surer indication of the contents of these: 
eatlier registers afforded by the several-reports of the Reoord-keepers 
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to which I have alluded. The original Registers are” not forth- 
comme for they have been destroyed. 

~ In the proclamation of the 28th April r904, Jaigir Harya Manar 
3'annas is named and Harya Manar includingethe land 16 annas and 
the same descriptions are found in the plaintiffs sale certificate of 
tħe 22nd September 1904. But they do not- appear to me to add 
anything to the strength of the. case against the plaintiff in view of 
the earlier matters that I have narrated. If they were taken from 
the erroneous Tegister as is surmised, the error gains nothing by 
repetition. s 

“< A stronger circumstance however in the defendant’s favour is to 
be found in cértaln execution proceedings to which I will now allude, - 
A suit on a mortgage had beer instituted by one Baijnath Singh and 
others against Mohammed Bukhsh and others, of whom- Bishendhari 
Gir was one, for the mortgage and suit included among. other things 
the properties purchased by him. The suit ended in a compromise 
under which the properties purchased by Bishendari were exempted 
from the operation of the mortgage and the decree was limited to the 
rest of the pfoperties than in suit. Subsequently, Mohant Krishna 
Doyal Gir, the plaintiff in this suit, obtained an assignment and on > 
thè 4th of Sepsember 1907 applied for execution of the mortgage 
decree. In his application he included among other items a 9 and 
odd annas share of Hare taal main samin. sakanan the 
exemption. : 

This is not unnaturally claimed by the defendant as an paisi 
that the exemption did not extend to Harya. though it did to Jaigtr, 
and that it is in form such an-admission must, I think, be conceded, 
Bat the value in fact of that which is in form an admission must de- 
pend on the surropnding circumstances ; and though we have no 
explanation from the witness box of how Harya came to be included 
in this application- of the 4th September 1907 it is ‘significant that 
the plaint in the present suit which specifically and exclusively con- 
tends that Harya had passed to the plaintiff under the sale-deeds was 
filed only two days -later on the 6th September 1907. One may” 
speculate as to the explanation, and wonder whether the inclusion of 
Harya in the execution application was due to a lack of care or an 
excess of caution, to an - oversight or toa prudent design to have a 
second string to the Mohant’s bow, but the materials’ before the 
Court do not permit of any sure conclusion as to this, A compari-' 
son; however, of the dates to my mind is destructive of the idea that 
the execution proceedings amounted to any abandonment of the 
position asserted by. the plaintiff in this suit, or cah -be regarded as 
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any real admisajon that Harya had not passed to the plaintif. At 
its worst it is an indiscretion. But it is not enough for the plaintiff, 
to show that Harya was assured to him: he must show a separate 
account in his favour, The Court’s decision on this must be largely 
dependant-on the view it may form as to the title. If title is pot 
shewn almost of necêæity there could be no separate account. But 
if titla be shewn, there would in the cigcumstances of this case be a 
strong bias in favour of a separate account. . 
I have already described the plaintifPs applications for separate 
registration’ in discussing what it was that passed to him. From those 
proceedings it is apparent that the applications and the orders there- 
on were appropriate and should haye resulted in the separate 
registration sought and directed. It is howevér contended that the 
actual entries made related only to Jaigir and not to Harya, and ~in 
support of-this the defendant points more particularly to the heading 
“ Harya Manar” in the Register and the absence of any entry in 
the plaintiffs favour. But as I have already pointed out this register 
does not purport to be more than a transcript of she Register in 
which the original entries were made and is*patently incorrect, 


l And apart from that even in this Register the heading under 
which the plaintif’s name is entered is village Jajgir Harya Manar, 
and were it not for the later entry “Village Harya Manar mais 
samin” it could hardly be doubted „that the first heading referred 
to Harya as well as Jaigir and was the appropriate place for making 
the entries directed. How this later entry came to be made does 
not clearly appear though it may be easy to guess. But this at any 
Tate seems clear, that it was not made until 1904 and an examina- 
tion of the original Register shows it was.made after the entry of 
Jaigir Harya Manar. There is oral evidence ab to Jaigir being 
popularly known as Jaigir Harya, but it is far fram convincing and 
cannot be regarded as of the same value as the documentary evi- 
dence. This was fully recognized in the presentation of his case 
by the leamed and experienced vakil who represented the defer- 
dant. And after all said and done the salient fact stands out that 
apart from the recent register no instance can be pointed out where 
Jaigir alone is called Jaigir Harya. 

The conclusion to which I come is that the opening ofa eats 
account in respect both of Harya and Jaigir was sought and direct- 
ed, and that this was intended to be cariried out and in fact was 
carried out by opening an oe eee “ Jaigir 
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that the plaintif has established title to Harya and a separate 
-acéount commensurate with his title. 

I have so far dealt with the title under the two Kobalas of 
‘Februaty 1888 and 1889 and not with that under the ijara. And 
ite view of the defendant's admission before us I need not discuss 
‘this ijara dnd its operation for it was conceded by the vakil for the 
respondent that the title under the ijara would follow that under 
ethe kobalas. In fact the ijara titl was in no wijana iby 

ehim. 

The next point made by the defendant is NANA tance 
-by limitation inasmuch as it was not brought within 12 — of 
the plaintiff's dispossession. | 

This is essentially a case where the Court's view of possession 
would naturally be influenced by its view as to title, As the Sub- 
ordinate Judge and Walmsley J. thought title had not been estab- 
lished it followed almost as of course that they considered possession 
not proved having regard to the circumstances of the case. Chatterjea 
J. having come to a different conclusion as to title, differed 
naturglly as to possêssibn. And at this point I would digress for 
the purpose of pointing out that the parties placed much more ample 
materials “before Chatterjea J. and Walmsley. J. than before the 
Subordinate Judge and of this we have reaped the benefit. 

There were proceedings under ths séction 145 Cr. P. C. and it was 

dhere held that though the | present plaintiff's men realized rent from 
the village down to the Dasahra of 1904,.the defendant was in posses- 
sion at the commencement of the proceedings under section 145. 
This is the dospossession of which the plaintiff complains. 
_ The position as ~ possession isa simple one. The defendant 
does not, and indeed cannot, suggest that he was in possession before 
his purchase, and that was well within the period of 12 years’ prior 
to the institution of this suit. At the same time there is absolutely 
no. evidence that Mohammad Bakhsh and Hussaini were in posses- 
sion during the period subsequent to the plaintiff's purchase. Such 
evidence as there is supports the plaintiff's possession and in the 
view I take this is in accordance with. the title. 

The Subordinate Judge and Walmsley J. ascribe much i 
to the absence of Harya tenants from the plaintiff's side, but they 
seem to overlook that in the circumstances this was in accordance 
with their interest. i 

On the other hand itis I think, a just and shrewd remark of 
Chatterjea J. that the admitted absence of a cwtcery at Harya 
Manar fot- collèction ; of rent is far more important than the avidende 
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of any number of witnesses. And I must say that the evidence of 
witnesses who would account for the absence of their rent receipts 
by the action of the bigh: minds pah aaa a 
fidence, 

As a finial point the defendant suggested that the suit shoufid, 
have been for setting aside the sale and if so framed it would have 
been’ far beyond the statutory perio? of limitation. And in this 
connection Gobind Lal Roy v- Ramjanam Missir, (1), waa cited to ° 
us. But the argument overlooked or disregarded the fundamental e 
distinction between the circumstances of that case and of this, and 
“in particular failed to notice that’ if as I hold, thesplaintiff bas 
made out-his title to’ any separate account ‘there was no arrear irh 
respect of Hariya and no condition justifying a sale, 

The result then is that in my opinion the decree -of Walmsley. 
J. should be modified and a decree passed in the plaintiff's favour: 
declaring his title as prayed and establishing his possession. The 
defendant must pay the costs of the suit and appeals including: 
the costs of and incidental to the Collectorate documgnts being. 
brought to this Court for the purpose Of the hearing of. the. 
appeals, 

Mookerjee J.—This is an appeal by the plaintiff‘in | 2 suit ior 
recovery or confirmation of possession of land on declaration of title 
thereto under three conveyattces, dafed arst February 1888, 21st 
February 1889 and 25th July, 1904 and a usufructuary mortgage ° 
dated rath March, 1889. The trial Court dismissed the suit on-the 
ground that the plaintiff had failed to prove his title and possession. 
On appeal to this Court, Mr. Justice N Chatterjea held that the plain? 
tif had proved his title and possession and was entitled toa decree in: 
full. Mr. Justice Walmsley held, on the other hand, that the plaintiff 
had proved his title by purchase to the extent of 5 anna 6 dams:s: 
cowris share only, under the conveyance of the 2 5th July, 1904, and 
was entitled to a decree in respect thereof. These judgments were 
delivered om the 4th September, 1913. On the sth December, 1913, 
Mr. Justice Chatterjea directed that a decree be drawn up to the 
effect that the plaintiff do recover possession of 1 anna, 6 dams, 5 
cowris share (as to which both the Judges were agreed that the 
decision of the primary Court was erroneous ). and that the suit do 
stand disimissed as to the -remainder of the claim. On the 23nd 
December, 1913, the plaintiff preferred the present appeal under 
clause 15 of the Letters Patent. When this appeal came on for 
hearing on the 2gth April last, two preliminary points were rpiged, 

(1) (1893) Te R. 20 I. As 165 ; Lo Le R. at Cale, 70, | 
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one on- behalf of the respondent, the other on behalf of 
the appellant These objections were overruled as unten- 
able. The- respondent contended that the appeal had been 
lodged out of time, as the memorandum had been presented after 
éhe expiry of thirty days (the period prescribed ip this behalf by the 
Rules of the Court) from the date of the delivery of the judgments, 
and reference was made to thè decisions in Jn Re Hurruck Singh (1), 
“and Hurruch Singh v. Toolsee Ram (2). There is plainly no sub- 
*stance in this contention. The term ‘judgment’as used in clause 
15 of the Letters Patent signifies what is now understood by the 
term ‘decreed or ‘order.’ The. decree in the present case was not 
drawn up till the 5th December, 1913, and the appeal was lodged 
within thirty days from that date. In any event, this is clearly a 
case where the Court should, in the exercise of its discretion, ex- 
tend the period for presentation of the appeal There is conse- 
quently no substance In the preliminary objection taken by the res 
pondent. The preliminary point mised by the appellant turned out 
on examinatjoh to be equally illusory. The appellant contended 
that the decree should Pave been drawn up in accordance with the 
judgment of the senior Judge, and referred to the decisions in 
Husaini Begum | v. Collector of Musaffarnagar (3) and Jehangir v. 
Secretary of State (a). There is no foundation for this argument. The 
Judges of the Division Bgngh were’ agreed that the decree of the 
“Subordinate Judge was erroneous in respect of the share covered by 
the conveyance of the 25th July, 1904. With regard to this share, 
the decree was thus bound to be reversed under sub-sec. (1) of 
section 98 C. P. C. In respect of the remaining share, the Judges 
were equally divided in opinion; Mr. Justice Chatterjea thought 
that the decree should be reversed, while Mr. Justice Walmsley 
thought that the. decree should be affirmed. Consequently there 
was no majority in favour of a reversal of the decree, and to this ex- 
tent, the decree was bound to be confirmed under sub-tec. (2) of 
Sec. 98 C. P. C. : Appaji v. Shivlal (5), Sri Gridhaniji v. Purusho- 
tum (6) ; Lala Suraja Prosad v. Golab Chand (7); Asutosh Roy v. 
Harinarain (8); Deochand v. Hirachand (9); Kesav v. Vinayak (10) ; 
Bayyav. Paradesi (11). There was thus no room for the application of 
clause 36 of the Letters Patent and it follows that the decree has been 
(1) (1869) 11 W. R. 107. (2) (1869) 12 W. R. 4583 5 B. L. R. 47. 
(3) ( 1889 ) I. L. R. 11 AIL 176. (4) (1903) 6 Bom. L. R, 131 (207), 
(5) ( 1879) L L. R. 3 Bom. 204. (6) ( 1884 )L L. R, Yo Calo, 814. 
(7) (1900 ) I. L. R. 27 Calc. 724. (8) ( 1905)3 G L. J. 143. 


(9) ( 1889 ) L L. R. 13 Bom. 449. A T e aaa ae 
(11) ( 1913 ) L L. R. 35 Mad. 216. 
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„correctly drawn up. But from another point of view, the- objection 
‘taken by the appellant is. unsubetantial..- Even if it were well-founded 
and we directed that a decree be drawn up in ‘accordance with the 
judgment of the senior J udge, the defendant would forthwith appeal 
from such decree, and on such appeal, the merits of of the controversy 
would. require examination. There is ‘thus no- escape, ultimately* 
‘from, an investigation of the, question in dispute between the parties— 
and ‘that question in substance is, whether, w under the deeds mea- , 
tioned, the plaintiff purchased only’ one village Jajgir or two villages | 
Jaigit and Harya and had ‘these included | in a separate Begopnt ` 
opened at his instance under “the- provisions - of he Herne Sale 
“Law. 5 baene we oT 

The history of the title. alleged iby the ‘plaintiff may. be, briefly 
narrated, On the arst February, 1888, the plaintiff , purchased , from 
Mahomed Bux, one of the admitted proprietors of the, disputed pro- 
perty an eight annas share in Jaigir Harya... „On the. arst Febroary 
1889, he purchased a five annas share from -Husaini Bibi, another 
admitted proprietor. On the rath March, 1889, “he took a manfrae- 
tuary mortgage of three annas share from ‘Mahomed Hux? mba acted 
‘in this transaction for himself and on behalf of his infant.. children, 
who, it is not disputed, were y jointly “interested in that- skare. -. There 
wore then. proceedings - -before , the: revenue authorities for registra- 
tion , of the name of the plaintiff. and the separation of the share 
acquired by him ; to these reference ‘wil. presently hẹ » ' made, On, 
the 3oth May, 1904, the ‘residaary , share_of_ the estate was sold, for 
arrears of revenue and was purchased by the, defendant, in the 
name of Ali Nabi. On the asth July 1904, | the plaintiff.. purchased 
from Ali Nabi x anna 6 dams 5 cowris share of Jaigir and Harya, and 
with reference to this share, Chatterjea anti Walnisley, JJ. have 
agreed. that the plaintiff is entitled to succeed. No farther Toference 
need be.made to this share, as there isnot and ‘cotild not have been 
An;appeal by the defendant. The questions in controversy now are, 
Ari, whether the plaintiff has, under the, ¿ other transactions mern- 
tioned, apquired a good title to, ‘thirteen | anpas share as „prpprietor 
and to- 1 anna 13, dams 15 cowris share as. ugufructuary mortgagee, 
of both Jaigir and Harya, as the plaintiff asserts, or of Jpigix | alone 
as the. defendant gontends ; and, secondly, whether, if the firgt question 
is answered in favour of the plaintif, his share of. "Harya | was _consti- 
tuted into a separate account as he ‘maintains or temained mengeji 
in the residuary, share as the defendant alleges. 

To determine what the vendors and mortgagors of. the, lantih 
intended to transfer and did transfer to him in. 1888 and 2889. we 
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‘must look to the deeds themselves. The desctiption” given there 
may be compendiously stited as” mouza ‘Jaigir Haria? ‘To ascer- 
tain the meaning of this expression, we must look back to the ante- 
cedent transactions in respect of Jaigir afd Harya. We have in 
, be first place the Revenue Survey Maps of 1843-44 when the 
' Moaherjee, J, ° mouxes comprised in perganah Sherghati were Surveyed and delineat- 
a “ed by Sherwill. We find thst at that time there were two moutas, 

. Jaigir and Harya ; the latter lay towards the north of the former, 

e Jaigit was an inhabited village and- comprised 3356 acres, (equal to 

5370 bighas) ;“only 400 bighas were cultivated And: the rest were 

described as hill and jungle. Harya was uninhabited ; its area was 

786 acres (equal to 1269 bighas) ; only too bighas were under culti- 

vation ; the remainder was jungle. There is nothing to indicate that 

mourah Jaigir was at‘that time known by the appellation jaigir 

Harya ; on the other hand, the map of Harya shows that the 

southern portion thereof was in different parts known by different 

local names, Bank Unair Churwadee, Choor, which all appear on 

‘the map of, Jaigir and in the heading of the map of Harya. We 

next, have “proceedings‘before the revenue authorities after the Land 

Registration Act of 1876 had come into operation. The application 

by Mahoméd Bux for registration of his name, made on the 26th 

April, 1877, trests Jaigir and Harya as distinct mouzas ; but it is . 

noteworthy that these two mouzas are linked with two others, name- 

ely, Sowa Bank and Pakaria, and the aggregate area of the four 

mouzas is stated to be 4516 acres, This has been verified before 

us and found correct on a reference to the Survey Maps of Sowa 

Bank (or Sddibang) and Pakureea ; the approximate areas of the four 

villages are 3356, 786, 253 and 119 acres respectively. No explana- 

tion is available at this distance of time as to how the four mouzas 

. came to be linked together ; what had transpired between 1843 and 

1877 is absolutely unknown.” Two of these villages, namely, Jaigir 

and Harya, are contiguous to. each other and may be deemed to 

lie between one set of boundaries; the other two, however, were 

distinct and separate parcels situated at some distance, one to the 

north-west, the other to the southwest. But whatever the history of the 

matter may be, the fact remains that in 1877 Jaigir and Harya 

were treated as distinct mouzas, though they were linked for revenue 

purposes with two other villages. The order for registration made 

by the Collector on the 28th April, 1879, was in accord with the 

: petition and shows mouta Harya separately from mouta Jaigir. We 
have not on the record the corresponding application and order for 
registration in respect of the share of Husaini Bibi, but we have 
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an application’ by her, dated ‘the rath March 1886, for’ amend- 
‘ment of mistakes in her petition for separate account ; this application 
recites that errors had crept into the registration decree. In this ap- 
‘plicatio’, the four motizas already mentioned are linked together and 
‘boundaries are given as if they were all comprised within the,same 
set, of boundariel—which we now know is nota fact: It may be 
observed’ also that the northern koundary of mouza Jaigir Harya 
as | given in this petition is dt first sight misleading as it is stated 
to’ “be Harna, Chuk. No Harna Chuk is shown on the. map of 
Jaigir at any portion of its northern boundaty,- but the word 
Chuk appears on the botndary to the north-west in" the map of 
mouza Harya. Whether the ‘northern boundary as given in the 
‘petition refers to this Chuk may be a matter for speculation ; but 
this much is clear that the Harya Chuk mentioned as the northern 
boundary is not Harya All doubt on this point is removed by an 
examination of the original ; what is given asthe northern boundary 
is either Harya Chuk or Harna Chuk while the mouza whereof 
the boundary is specified i is Jaigir Harya. This petition consequently 
lends no support to the theory that onze Jaigir Haryg meant 
mouza Jaigir alone and that towards the north of it lay Harya. 
Apart from this and irrespective of mistakes which" mêy have been 
made in ‘the: application for separate account, it is indisputable that 
the description ‘mouza Jagi? Harya. could not have been intended 
to mean moura Jaigir alohe, for the area is stated to be 4916 
acres which is the area of all the four villages and not of three 
alone. Consequently, the order of the Collector dated 24th Sep- 
tember 1886 that separate accounts be opened, admits of onb in- 
‘terpretation only, namely, that the separafe account should include 
‘not Jaigir alone but both Jaigir and Harya. We have now resiched 
a point of time when the transactions with the plaintiff commented. 
‘Phe conveyance of the arst Februhry,1888 describes the property 
‘as: Jaigir Harya ; this, in the light of what had proceeded, must be 
taken prima facie to mean both Jaigir and Harya, and the same in- 
terpretation must be ‘placed upon the application of the purchaser, 
made on the roth July 1888, for registration of his name. The 
order ‘of the Collector dated 31et December 1888 is consistent 
with this: view. We have next the conveyance by Husaini Bibi 
‘dated. arst February 1889, which, taken along with her application 
‘to the ‘Collector in 1886 and the order thereon, must be deemed 
to cover both Jaigir and Harya A different effect cannot be attri- 
butted to the ‘applitation of the purchaser made on the ‘7th June, 
- 7889) ‘for registr ation ` of his name and the order ‘thereon by the 
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Collector dated gth September 1889. It is needless to dwell at length 
ron. the usufructuary mortgage, of the rath March 1889, because, It 
is conceded, that it must be taken in the same. sense, as that ascribed 
to. the conveyances. There comes next the, application of the 
plaintiff dated 16th January 1890 to open a separate account. “The 
sttement of, area comprised in the share. of the applicant isin 
correct and appears to have been copied aut from the. previous 
applications, of, -Husaini . Bibi dated rath March 1886 and arst 
February, 1889, Bat it is plain that the plaintiff intended to 
apply in .respest „of > both . Jaigir and, Harya and . that 
the. order for -separate account was, made accordingly.. A 
suggestion was faintly put forward that the revenue for the, separate 
account- was not -correctly calculated ;.no foundation has been laid 
jin the evidence to support this . assertion, nor-can the question be 
Taised: at this stage by the defendant who under section 54 of Act 
XI of 1859 has not acquired any rights which were not -possessed 
by the previous owners of the residuary share purchased by him. 
The distribution, of revenue was made after notice to all the pro- 
peletors and They. did net challenge the order of the Collector by 
„way of appeal. to the superior revenue authorities or otherwise. . The 
result was thatethe arder- for seperate account : was made and -has 
-been given effect to ever since the sth June, 1890. On the sth 
August 1893; the plaintiff-folnd that theaeparete account of Husaini 
Bibi must, be closed ; he hims8If*bad aequired shares both, out of 
the separate, account and the residuary estate, and after-his share 
had been constituted into a. separate account, what remained in 
thee separate account of Husaini Bibi had to be. throwa back: into 
the residuary estate, -This was dope accordingly on the arst July 
-1894. What then,was the position of the parties af that time? . The 


‘plaintiff had, by successive transactions, become the proprietor | and 
.the mortgages: of both Jaigir and Harya ; on this point, I cannot, on 


the deeds and on an examination of the history- of the title to the 
property, entertain reasonable doubt. This view: is strengthened 
by the entries in the Mahalwar.and- Mouzawar registers, and by 
the'Himawari petition signed by all the proprietors and presented 
.to the Collector on the a4th July, 1878 in the proceeding: by 
Mahomed Bux for registration of his name. - Against all these 


, documents which converge to a conclusion in favour: of the plaintiff, 
“we have oral evidence of an- unreliable ` and inconclusive. character 


adduced by! the defendant-to show that Jaigir was popularly known 


as Jaigir, Harya while Harya was known by its own speçial 
name... “But the case for the. defendant is, founded really -ọn 
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what are called the Intermediate Register and the D, Register,- 
which it is said show two distinct mouzas, namely, Moura Jaigir 
Harya Manar and moura Harya Manar ; the former, it is contended, 
includes mouza Jaigir’ only and the latter mouza Harya; the 
plaintiff is registered i in respect of the former but not with regard 
to the latter. This D. Register is unreliable and ‘contains grave’ 
errors ; it is not the original register, but a copy prepared so late as 
sou fron NANGGING seconde which herena beta destroyed. The 
contents of the original papers are unknown, but it is clear that 
they must have contained entries different from what we find in the 
present register. The proceedings before the revenge ‘authorities: 
from 1877 onwards, particularly the, registration decrees and the. 
orders for separate accounts were presumably carried out in the’ 
Collectorate. The result of those proceedings is entirely inconsistent’ 
with the D. register as it now stands. No trace can be found in 
those proceedings or orders that monza Jaigit was called Jaigir Harya: 
and that Harya was again seperately called by its own name. It would 
not be right to hold that this register supersedes and sullifies the effect 
of the long series of proceedings before thé revenue authorities, speci- 
ally when we find that it contains serious errors the origin of which 
cannot be explained. For instance, the statement of frea of what is 
called Jaigir Harya and Harya is in each case entirely wrong’; in the 
former instance, it is 79 acrés jin the Jatter case, it is 4516 acres’ 
which is the area of the four villages previously mentioned. A similar 
error has been discovered in respect of at least one other mouza ; 
the register shows that Kahudag ‘comprises only zor acres while 
the survey map shows its area as “2009 acres. The truth obvidns- 
ly is that the first entry in the register, namely, mouza Jaigir Harya 
includes both Jaigir and Harya, and that thes much later entry. 
about Harya alone must be ignored ; how and when the second 
entry came to be made has been left wholly unexplained. Much stress 
has also been laid on behalf of the defendant upon an application 
for execution of a mortgage decree made by the plaintiff two days 
before the institution of this suit. The plaintiff made this application 
as assignee of a decree obtained on the rith August, 1896, by one 
Baijnath against Mahomed Bux on foot of a mortgage dated 16th 
March 1887. The schedule to the mortgage included all the mougas 
of Taluk Khaira, which admittedly comprises the disputed property. 
The plaintiff in his application for sale of the mortgage properties 
mentioned Harya. On this circumstance the argument is based that 
Harya could not have belonged to the plaintiff. This contention 
is fallacious ; the fact when taken moet strongly against the plaintiff 
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amounts to a statement apparently in conflict with his present claim +. 
how it came‘to be made has not been explained in the evidence and 
one is left to speculate whether it was made by oversight, possibly 
reproduced ‘from a previous application by the decree-holder or 
whether it was made deliberately as an ultimate resource in the event 
of failure of this suit. Whatever the real explahation may be the 
statement does not amount to an abandonment of his rights by the, 
plaintiff and does not negative the effect of the other evidence on the 
repord. It consequently follows that the predecessors of the plaintiff 
owned both Jaigir‘and Harya, that they intended to transfer and did 
transfer both the properties to him, and that at his instance the 
mouza was included in a separate account distinct from the residuary 
share purchased by the defendant at the sale for arrears of revenue. 
But it has been argued on behalf of the defendant that even if this view 
be well founded, it was obligatory upon the plaintiff to have the sale 
set aside within one year from the date thereof, as the proclamation 
under section 7 of Act XI of 1859 and the sale-certificate granted pn , 
the 22nd September 1904 show that the Collector intended to sell. 
and did sell the disputed pfoperty. Reliance has in this connection 
been placed upon the decision of the Judicial Committe in Gobind 
Lal v. Rawjahiam (1). This argument is clearly fallacious. No. 
doubt, section 33 of ‘Act XI of 1859 applies not only where the sale 
bas been irregularly conducted but alsé where the sale has been illegal 
as held in contravention of an express prbvision for exemption. But 
this principle bas no application where the property sold is not in 
arrear ; the existence of an arrear is a condition precedent to the exer- 
cise’ of statutory authority by the Collector: Bal Kissen v. Simpson 
(2) ; Harkhoo Singh v. Bunsidkur (3) ; Jogendra v. Uma Nath (4) ; 
Mahomed Janv. Bishun (3); Ganga Pershad v. Irshad Ali (6) 5. 
Hamid v. Mukhdum (7) ; Indramani vy. Priya Nath (8). In the case 
before us, mouza Harya wag nòt in arrear, as it formed no part of 
the residuary estate. If the officersin the Collectorate erroneously. 
supposed that Harya was comprised jn the residuary estate and under 
this impression exposed it for sale, the sale was clearly beyond - 
the statutory authority vested in the Collector aad could not preju- 

dice the rights of the plaintiff. : 

(1) (1893) L L. R, 41 Cale. 703 L.R. to L A. 165. 

(2) (1898) L. R. 25 I. A. r51; L L. R. 25 Cale. 833. 

(3) (1898) L L. R, 25 Calc, 876. 

(4) (1908) I, L. R. 35 Calc. 636. $ 

(5) (1910) 13 C La J. 528; I. La R. 38 Calo. 537, P. C. | 

(6) (1911) 15 C L. J. 54. à (7) (1904) L L, R, 33 Cale, 239, 

(8) (1913) 18 G L. J, 505.- Be ; ; 
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` The question of possession finally requires. considération for the 
determination of the question of limitation. The case is clearly 
within the scope of Art, 142 of the schedule to the Indian Limitation 
Act. The plaintiff must prove that he was in possession within 
twelve years of the institution of the suit. He relies upon a statement, 
in an order under sec. 145 Criminal Procedure Code made on tHe 
pth December 1905 in a proceeding betweén him and the defendant, 
to the effect that he was dispossessed i in | September, 1904. This finding 
in the order of the criminal Court is not admissible, though the 
order itself is admissible for a limited purpose, namely, to show the 
parties in dispute; the land in dispute and the person declared en- 
titled to retain possession, as explained by Lord Lindley in, Dino 
soni Y. Brojo Mohini (1), ‘We are accordingly thrown back upon. the 
“oral evidence of possession. Here we have oath against oath.. The 
witnesses for the plaintiff seek to prove his possession down to 1 904. 
The defendant does not allege that he was in possession before 
his title accrued by purchase at the revenue sale in “1904- 
Consequently we have to see whether the plaintiff was in possession 
as he asserts or his vendors and mortgagors were in Wrongful, pos: 
session. There is no evidence to show that they had. auch posses- 
sion. They had admittedly parted with Jaigir and delivered. posses- 
sion to the plaintiff ; if thereafter they retained _ possession of Harya 
contrary to their deeds, they ,wanld presumably require a katchari 
in Harya; there is no trace of.such a*cdllection office in that village, 
Stress has been laid on the fact that the tenants of Harya had not 
been called by the plaintiff ; the-answer is that they are now under 
the influence of the defendant, and it does seem probable, as sug- 
gested by the plaintiff, that these tenants have paid no’ rents to either 
of the claimants since the dispute broke out. °I accept the evidence 
of the plaintiff that he was in possession till” dispossessed ` by. the 
defendant after the revenue sale of he residuaty estate in , 1904. 
The inference follows that thé plaintiff’ has, established his title 
and possession as get out in the plaint. The result is that this 
appeal must be allowed and the suit decreed ` with costs both here 
and in the Court below. The costs in this Court must include the 
costs of the two hearings and the cost of obtaining the additional 
evidence from the Collectorate, 

Richardson, J.—I have arrived without any hesitation at the 

same conclusion and for similar re reasons, 
T E -. Appeal alloted, 


- (1) (1901) I, L. R, 29 Calo, 187 ; L. R, 29 LA. 24, 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice Rot. 
RAJ MOHAN DE 


` v. 5 
MATI LAL SAHA PODDAR.* 
Rjectmanst—Watoir-Accepance of renit—Future defaugi— Waiver by receipt 
of rent, and waiver by distress, is dibisa betoees —Transfer of Property Act 
© (LP of 1882), See. 112. A Sa 


7 An acceptance of rent to.-operate as'a waiver of forteitare must be in respect 


— Bi rent which bad aggraed since the breach of the covenant which resulted in the 


forfeiture.. 

` Geedrighi v. „Davids (1) followed. . 
` Waiver by receipt of rent only applies to rent accruing subsequent to the for- 
feiture ; there is no inconsistency in a man Who hak given notice to determine the 
tenancy receiving rent dus before the supposed ` determination of it; and, -conse- 
quently, there la no walver by receiving that rent. 

Obiter : Waiver by distress, on the other hand, sais abe a BING princi- 
ple, namely, that at common law distress for rent can only be made during the 
existence of the tenancy. 

- Quare. Whgther walrer by distress under scion 112 of the Transfer of 
Property Act, stands on a different footing from waiver by receipt of rent.  ' ` 
- Onthe 16th January, 1904, the defendant took a lease of household’ land 
frdya the plojntif at a rent of Ra. 35 per month, for a term of 10 years; The 
lease provided that the rent for cach month would be paid on the last day of (he 
peevians month, and if default was made in reapsct of rent for three sucocasiye 


ee n 


“months, the tenancy would be forfpitgd. The “rent payable on the 13th April, 


mth May, 14th June and 16th July 1906, was‘hot duly palid, On the igth July, 
1906, the defendant paid Rs. 70 as the rent of the two instalments due on the 
13th Apell and r4th May and took g recelpt therefor, Default was fbercanter 
made in respect of the rent dus on the 16&th"August, 1906 t ` 
Held, that the plaintiff was entitled to eject the defendant on the ground that 
the tenancy had been forfeited by reason of defauit-in payment‘of three successive 
instalments of rent “dus respectively on the r4th June, 16th July and s6th 
Angus 1906. e 
: Dulli Chand v. Miker Chang (a) distingaished.. 
` ‘Appeal by the Defendant. 
Suit for ejectment. . 
Tho. material facts and arguments appear hom the adah. 
_ Babs Upendra Lal Roy for the Appellant. - 
Babus Birendra Kumar g ane ER Chandra Das -for -the 
Respondent. p g 
” The judgment of the Court was daana by-. oe ot - 


v 


` +A from Appêllate Decree No. 2951 of 1 12, against the decree of D. B. 
A e , Diätrict J FEE the’ 


of Dacca, dated the April: 1913, affirming that 
of Baa Kaha TAN Gea inate Judge of Daas Gated the ath April 1907. 


{1) (1778) a Cowper $03. ` © t (a) (1867) 8 W. R 138 
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g Mookerjee J.—This is an-appeal by the defendant in an action 
in ejectment. On the 16th January 1904, the defendant took a 
lease of homestead land from the plaintiff, at a rent of Rs, 35 per 
month, for aterm of,ro years. The lease provided that the rent 
for each month would be paid on the last day of the previous month, 
and if default was mgde in respect of rent for three successive months, 
the tenancy would be forfeited. It is not disputed that the rent 
payable on the 13th April, r4th May, 14th Jane and 16th July 1905 
was not duly paid. On the roth July 1906, the defendant paid 
Rs. 70 as the rent of the two instalments due on the 13th April and 
14th May and took a receipt therefor. Default was thereafter made 
in respect of the rent due on the 16th August 1906. Jhe result was 
that this suit was ‘instituted on the aist August 1905 for ejectment 
of the defendant on the ground that the tenancy had been forfeited 
by reason of default in payment of the three successive instalments 
of rent due respectively on the r4th June, 16th July and 16th 
August r906. The defendant pleaded that acceptance of rent on 
the roth July 1906 operated asa waiver of the then existing for- 
feiture, and that consequently the suit is 3 premature , This conten- 
tion has been negatived by the Courts below and the suit has been 

“decreed. On the present appeal, the view ansuccesfully urged in 
the Courts below has been reiterated by the defendant. In ofr 


opinion, there is no foundation: for the contention that the suit is 


premature. . 


Section 112 of the Transfer of Property Act, which is EERO to” 


this case, provides that a forfeiture under clause (g) of section rrr is 
waived by acceptance of rent which has become due since the for- 
feiture or by distress for such rent or by any other act on the fart 
of the lessor showing an intention to treat the lease as subsisting, 
provided that the lessor is aware that the forféiture has been in- 
curred and provided also that where rent is accepted after the insti- 
tution of a suit to eject the lessee on the ground of forfeiture, such 
acceptance is not-a waiver. This’ provision is of no assistance to the 


defendant, because the rent accepted by the plaintiff had become 


due, not since but before forfeiture. 
The appellant has urged that the legal effect of the acceptance ef 
rent on the roth July 1906 was to condone the default which had 


happened prior to that date. There are two obvious answers to 


this ingenious argument, 


In the first place, as pointed out by Lord Tenterden C GJ: in” 


Arnsby v, Woodward (1), a receipt of rent isan admission’ that the 
(1) (1827) OB, and C, 519. i 


Alay, is, 


548 
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lease. was. subsisting. at the time when that rent became due. _ This 
accords with the ‘principle recognised by Lord Mansfield C. J. in 
the edrlier decision in Goodright v. Davids (1), where it was ruled 
that an acceptance of rent to operate as a waiver of forfeiture must 
be in respect of rent which had accrued since the breach of the 
coyeftant which resulted in the forfeiture. The daptrine was applied 
subsequently. in the cases of Dos v. Pritchard (2), Doe v. Rees {3), 
Price y. -Warwood (4), Pellat v. Boosey (5), Miles v, Tobin (6), Griffin: 
v." Tomkins ( (7); Bowser v. Colby (8), Walrond v. Hawkins (9), 
Ciford v. Reilly (ro), and Dendy v. Nicholl (x1). . The principle is 
emphasised inthe case of Ward v. Day (12), affirmed in appeal in- 
Ward“ v.: -Da (13) where attention was drawn to the distinction in 
principle between waiver by distress and waiver by receipt of rent. 
Waiver: by receipt of rent only applies to rent accruing subsequent to 
the forfeiture, there is no inconsistency in a man who has given 
notice to determine the tenancy receiving rent due before the 
supposed determination of it, and.consequently, there is no waiver 
by rectiving that rent as was expressly determined in Grven’s case(t4). 
Waiver by digrêss, on the other hand, depands upon a different 
principle, namely, that at common law distress for rent can only be 
made during the etistence of the tenancy. Whether in. view of the 
provisions of sec, 113 of the Transfer of Property Act, waiver by 
distress in this country stands on a different footing from waiyer by 
receipt of rent need not be congidered for our present purpose. But 
it ds plain that in so far as waiver by receipt of rent is concerned, it 
applies only to rent accruing subsequent to the forfeiture. | 
- .If this principle is applied to the case before us, what is the 
position of the defendant? Default'in payment of rent on the 13th 
April and 14th May 1go6edid not affect his position as a tenant. The 
subsequent default dn the r4th-July 1906. operated as forfeiture „of - 
e the tenancy, and he was liable to be ejected by the landlord with. 
effect from the day following the non-payment of rent on the 16th, . 
July 1906~:could not make the position of the defendant worse ; in « 
fact, if the tenancy be deemed to have been forfeited on the “r4th' 
June, no further rent would be payable by him: What, then, was’ 


(i) (1778) 2-Cowper 803. --- (a) (1833) 5 B and Ad. 765: - 

(3)¢1838) 4'Bing. N. S. 584,- -- ~ -(4) (1859) 4 H. and Ñ..512} 118.R. Ri 584: . 
(5) (1862) 31 La Jo C. P, 28r.* > (6), (1867) 17 Le Te 432. at 
(7) (1880) 42 L. T. 359. (8) (1841) 1 Hare 109, | Se 


(9), (1875) Le, R10 C, P. 342 (350), (10) (1870) L R. 4 G L a18, ` pa 
(11) (1858) 4.G.B.N, S. 376. (12) (1863)4 B. & S, 33714136 RR 582. 
(13) (1864) 5 B. and S: 459 5 136 R. R, 598. 


(14) (1582) Cro, EL 3. 
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the effect, when on the rgth July 1906, the landlord accepted rent 
due on account of the instalments of the 13th April and r4th May ? 
Can it be maintained that he thereby took up a position inconsistent 
with that adopted by him for the purposes of this suit? Accept-: 
ance of rent on account of these two instalments implied, on the 
principle explained bg Lord Tenterden C. J. in Arnsby v. Woodwarh 
(1), that the defendant was his tenant on the dates on which the rent 
had accrued, that is, on the r3th April “and rath May 1906. The 


defendant was, in fact and in law, tenant of the plaintiff on those” 


dates, It is plain therefore that from this point of wew there was” 
no waiver of forfeiture by the acceptance of rent. : 

In the second place, the inference that there was no waiver of 
forfeiture by acceptance of went, is strengthened, when we remember 
that the default, which operated as forfeiture for the .purposes of 
the present suit, did not take place till the 16th August 1906. It 
was only after default had been made on the date last mentioned 
that the plaintiff was in this position of advantage that he had as 
against the defendant, three successive defaults, made on the r4th 
June, 16th July and 16th August 1906. These succtssive defaults 
entitled the plaintiff to treat the tenancy as forfeited and to institute 
a suit for ejectment of the defendant as he did on the grat August 
1906. But reference has been made to the decision of this Court 
in Dulli Chand y. Meher Chand (3) which was afficmed on appeal to 
the Judicial Committee, Duli Chand ve Meher Chand(3) to show that 
the view we take is not consistent with that adopted therein. The 
question raised before us did not, however, arise for consideration 
before the Judicial Committee. In that case, there had been a 
default in payment of rent of six successive instalments. This led to 
forfeiture which was waived. Subsequently, «here was default in 
payment of rent of many successive instalments which entitled the 
landlord to maintain a suit for ejectment, irrespective of the _ previous 
defaults. We are ‘consequently of opinión that the view taken, by 
the Courts below is correct. 

It has beén- finally argued as a last resort that the entry in the 
receipt granted by the landlord to the defendant on the rgth July 
1906, wherein the defendant is described as his tenant, shows that 
he was treated as such on the date when the payment was made and 
as there has.not been forfeiture since that date by reason of three 
successive defaults, the suit is premature. In support of this view, . 
reliance has been placed upon Green's case (4). It is plain, ‘however, 


u) (1827) 6 B. & C. 519. (2) (1867)8 W. R. 138. 
(3) (1872) 12 B, L. R. 439 P. G (4) (1582) Cro, EL 3. 
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e 
thit- the receipt cannot reasonably be construed in the manner 
suggested by the defendant. 

The plaintiff must be taken to have described the defendant as 
his tenant in respect of the period for which the rent was paid ; the 
question of the position of the defendant at the time when rent was 
Baid and accepted was not in the mind of eithereparty. 

Finally it has been contended that relief against forfeiture should 
pe granted to the defendant under section 114 of the Transfer of 
Property Act and in support of this view reliance has been placed 
upon the decistons in Afegh Lal Pandey v. Raj Kumar Thakur (1), 
Duli Chand y, Meher Chand (2), Kumla Sahoy v. Ram Rutiun 
Neogy (3), Mahomed Amery. Peryag Singh (4), Mothsoramohun v. 
Ramlall (5), Vaguram v. Rangayyangar (6), Kottal v. Edavalath (7), 
and Naraina y. Vasudeva (8), This equitable doctrine of relief against 
forfeiture, which will be found explained in the case of Dowser v. Colby 
(9) has 'no- ‘application to the circumstances of the present case. The 
defendant did not express a desire to avail himself of the benefit of 
this doctrine’ at any stage of this litigation in either of the Courts 
below, nor h&s ‘the point been mentioned in the memorandum of 
appeal presented to this Court./But we would add that even if the de- 
féndant had gomplied with all the requirements of section 114, which 
he has not done,*we would not feel disposed to exercise our discre- 
tion in his favour, in view of all the sirqimstances of this case, which 
indicate that he has succéssfully kept possession of this land for 
many years without even offer of payment of rent to his landlord. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. l 


ATA - Appeal dismissed. 
(1), (1906) 5 C. Ie J. 203} I. L. R. 34 Calc, 358. 

` (2) (1872) 12 B. L. R, 439 P. C. - “ (3) (1869) 11: W. R. 201, - 

“MW (1881) LL, R. 7 Cale. 566% ` `- (5) (1879) 4 C. La R. 469. 
(6) (1891) L L, R, 15 Mad. 125. . (7) (1871) 6 Mad, H, C R. 258, 


_ {8) (1903) L. L. R. 28 Mad. 389. (9) (1841) 1 Hare 109. 
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Before Mr, Justice Fletcher and Mr. TES. Teunon, 


MOHESWAR PANDA AND OTHERS 
b: : 
SUNDAR. NARAIN PATTANAIK AND OTHERS." ` el 


Will, net adusitted to prepate—Dectement, if admissible - in- edidence—Indian Hoh. 

dence Acè (1 of 1872), sees, 13 ch (a), 32 cl. (7). 3 

A will, which has not been admitted to prfbate, cannot in tbe absence of rer 
by one of the attesting witnesses that the document had been executed in accor® 
ance with the statute, be admissible in evidence ynder the provisions of secs, 13 
cl. (a) and 32 cl, (7) of the Indian Evidence Ach, 4 

Appeal by the Plaintiffs. 

The material facts will appear from,the Aira 

Babus Mahendra Nath Ray and Jyotis Chandra Hara for the 
Appellants | . - 

Babs Biraj Mohan Majumdar for the Respondents, 

The judgment of the Court was as follows :— 

‘This is an appeal by the plaintiffs from the judgment, of | the 

learned Subordinate Judge of Midnapore, dated the 19th “August. 1912, 

reversing the decision of the Munsiff of Céntai. The Points, which 
have been raised in the appeal concern only to the manner in which 
the learned Judge of the lower appellate Court deat With certain 
. portions of the documentary evidence that had been admitted, by 
the Munsiff. The first docutneht which has baen dealt with in “this 
appeal is a partition decree (Exh B); S that is a decree in a partition 
suit between the first defendant and his brothers. The learned 
Judge in the lower appellate Court remirks that the partition decree 
is hardly admissible in evidence. The qualification of the word 
‘admissible’. by ‘hardly’ shows that the learned Judge did not reject 
that evidence altogether. That appears to be elear from the rest 
of the judgment where he proceeds to an analy tical examination of 
the decree, It is stated that the learn&d Judge is wrong. We have 
not got a copy of the decree and we cannot say that the result 
which the learned Judge considered to bz perfectly clear 
is wrong. There is nothing in the face of the judgment to show 
that the result arrived at by the learned Judge is wrong and that 
arrived at by the Munsiff’s right. .We therefore decline to. interfere 
in that account, A 


* Appeal from Appellate Decree No, 3449 of 1912, agninst the demee of Babu 
Chandra Bhushan Banerjee, Subordinate Judge, and Court, of Midnapur, dated 
the 19th of August, 1912, reversing the decree of Babu Kisor: Mohan ees 
Additional Monalf at Contai, dated the 11th of September, 1911. 
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The next point urged is that the learned Judge of the lower ap- 
pellate Court refused to consider two.wills that had not been admitted 
to probate but hed been admitted in evidence by the Court of first 
instance, The learned Judge refused to gdmit these documents 
on the ground that they had not been admitted to probate. It is 
stafed that these documents though not proved are admissible IA 
evidence under the provisions of sections 13 (a) and 32 (7) of the 
Indian Evidence Act. In order that a document can be admissible 
in evidence under section 32 (7), the document must amount to a 

Transaction. The question is—do these two alleged unproved wills 
amount to a transaction. First of all, the evidence in this case does 
not satisfy the provisions of section 50 of the Indian Succe¥sion Act. 
The will has not been provetl to have been executed in the manner 
stated therein. Therefore these two documents do not amount to 
unpriviledged wills and under the provisions of the law the learned 
Judge in the Court of first instance ought not to have admitted them 
which are alleged to bs unprivileged wills except on proof by one 
of the attesting witnesses that the documents had been executed 
in accordante #ith the statute, namely, sec, 50 of the Indian Succes- 
sion Act. That being so the documents ought not to have been 
admitted jn evidence as they do not amount to a transaction within 
the meaning of sec. 32 (7). Every statement that a person makes 
on a piece of paper is not entitled to be admitted in evidence under ° 
the provisions of Sec. 32 (y)of the Indian Evidence Act ; what is 
ddmissible has already been extended and include not only public 
but private rights; and further extension would lead to trouble. 
That being zo, the result arrived at by the learned Judge of the lower 
appellate Court is correct though our reasons for arriving at that 
result somewhat different from ‘that of the learned Judge. The 
present appeal therefore fails and must be dismissed. i 

ANRC. | . r Apear dis, 





Before Str Asstosh Pokeris Knight Judge, and Mr. Justices Roe. 

MADHUSUDAN SEN a aay 
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RAKHAL CHANDRA DAS BASAK AND OTHERS.*.. . 
Accounts, sudi for—Principal and agent—Limitation Act (IX of 1909) Sch. JZ. 
Arts. 89, 13a—Suit to enforce a charge—Contract Act (IX ef 1872), tees. 201, 
s0g—FPrincipal, deaik of—New contract of agency—‘ Refusal’—Fatlure to 

respond te demand—Agent’s obligation ts explain accounts. 


* Ap from A Decree No. 2236 of 1913, against We deste of Babu 
Mohim barti, Subordinate Judge of Dacca,. dated tho- 19th. May 
1913, reversing that of Babu "Hip, Tal Mookerjeq, Mung of Mugaigunj; dated > 
the 7th May, 191% À: 
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A suit to realise fiom the defendant agent whatever sum may be found due to 
the plaintiff on adjustment of accounts, by sale of immovable properties-hypo- 
theeated, is one to enforce a charge on immovable property within the eee 
of article 132, Sch. I of the Indian Limitation Act. 

Hafesuddinv. Jadu Nath (1) followed. Jagesh v. Benade (2) dissented from, 

But a suit by the heirs of the principal, if the agency is allowed to continug, is 
governed by Art. 89 ofSch. I of the Indian Limitation Act, as the heirs are not 
entitled to enforce the lien on the immovable property on the terms of the origina] 
contract, 7 

Basin v, Baroda (3) and Jogesh v. Benede (2) dissented from, SAL y, 
Chandra (4) followed. ° À 

An agency is terminated by the death of either the principal or the agent. 
Section 209 of tht Indian Contract Act does not indicate that tha agent conlinues 
to be the agent as he was before the death of the principal. 

If there has been a demand, failure to respond to the demand may be refusal 
within the meaning of Art. 89 of the Indlan Limitation Act. 

Hori Narainy. The Aiwinistratar-General (3) and Easin v, Baroda (3) 
referred to.. 

Chandra v, Nebin (6) doubted. 

Where, after the papers had bsen submitted, there was a jurther demand upon 
the agent to explain them and he failed to respond : ° 

Held, that there was a refusal within the meani of Art, Bo, Sch. J of the 
Limitation Ast, 

The obligation of an agent towards his principal does not terminste merely “by 
the submission of account papers ; he is bound to explain tose papers, and, ifion 
accounts taken, it is found that he pasjn his hands money which belongs to his 
principal, he is bound to pay that sum. è ə eta 

Appeal by the Defendant. nee 

Suit for accounts. re 

The material facts and arguments appear from the NENG 

Babus Gunada Charan Sen, Romes Chunder Sen and SDE 
Nath Das Gupta for the Appellant. . 

Dr. Sarat Chandra Basah and Babu PWA Chandre Bose 
for the Respondent. . | 

The judgment of the Court was del iverbd by 

Mookerjee, J.—This is an appeal by the first defendant in a suit 
for accounts. The facts material for the decision of the questions of 
law raised before us may be briefly stated. On the 5th September 1895 
the defendant was appointed agent of the plaintiffs and their co-shar- 
ers for management of their estate. The defendant and his father at 


the time hypothecated immovable property a3 security for the due 


(1) (1908) L L, R. 35 Cale, 298 ; 7 C. L. J. 279. EY scone 
(2) (1909) 14 C, W. N. raa (3) (1909) n G L. J. 43. ah 
(4) (1905) I. Le R. 32 Cale.S719 ; 1 C. L, J. 232, Ey 


(5) (1878) 3 C.L. R. 446. (6) (1912) L L. R. 40 Cale, t08, 
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“performance of the duty of the first defendant as agent. This bond was 


executed in fayour of pérsons who were “proprietors of a half share 
of the entire property. One of these, Radhika Mohan Das, was inter- 
ested to the extent of one-eighth share; another, Rakhal Chandra Das, 
for himself and as guardian of his infant brother Brojo Gopal Das, 
vhs | interested to the extent of another one-eight& share. Two other 
persons, Gobindlal Das and Keshublal Das, were each interested to 
the extent of one-eighth share. The proprietors of the remaining one- 
half share were not parties to the transaction, but it has been 
alleged,—and WAL statement has not been challenged,—that the 
defendant was also their agent for the purpose of collection of rent. 


"This agreement continued i in force till the roth August 1904, when its 


terms were varied in the manner following “pis. the defendant under- 
took to collect the rent of one-fourth share separately and to submit 
separate collection papers in respect of that share year alter year. 
In the interval, Radhika Mohan Das had died in the year 1900 and 
his interest in the property had vested in Rakhal Chandra Das and 


` Brojo Gopal Das ; but there was no new contract in writing between 


these personstund the defendant, although the latter continued to 
act as ‘their Agent as previously. The defendant was discharged 


-{rdm his office on the 7th “August 1908. This suit for account was 


commenced agains him on the 7th August rgrr by the plaintiffs 
who are representatives of the onefourth shareholder other than 
Gobindlal Das and Keshubla? Das. These latter have not joined as 
co plaintiffs and have consequently been joined as proforma defend- 
ants, Tho plaintiffs claim accounts forthe period from the 14th 
April rg90r to the 7th August 1908. The claim is resisted by the 
defendant gn the merits as also on the ground of limitation ; he urges 
that he has rendered accounts and is under no further obligation to 
the plaintiffs, and further contends that, if this plea is not established, 
the claim is barred by limitation. The Court of first instance decided 
in favour of the defendant and dismlssed the suit. Upon appeal, the 
Subordinate Judge has set aside that decision and has made -a pre- 
liminary decree for accounts from the r4th April 1901 up to the 7th 
August 1908. On the present appeal, it has been argued on behalf 
of the defendant that the entire claim i is barred by limitation. In 
our opinion, this contention cannot possibly prevail. 

The defendant and his. father hypothecated immovable pro- 
perty as security for the due discharge of the duty of the defendant 
as agent of the plaintiffs and their co-sharers. The plaintiffs seek to 
realise from the defendant whatever sum may be found due to 
them on adjustment of accounts, by sale of the immovable proper- 
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ties hypothecated, The suit is consequently one to enforce a charge ` 
on immovable property within the meaning of Art. 132 of the Indian - 


Limitation Act. This view is supported by the decisions in Hafe- 
suddin Mandal v. Jadu ° Nath§:Saha (1), Troilekhya Nath Mandal 
v. Abinas Chandra Roy. (2), Sures Kanta Banerjes v. Nawab Ali 


Sikdar (3) and VenMatachallan v. Narayanan(4). It has been pressed ` 
upon us, however, on behalf of the appellant that a contrary view is ` 


supported by the case of Jogesh Chandra v. Benade Lal Roy (5). But 
as was pointed outin Tmilokkya Nath Mandal v. Abinas Chandra Roje 
(2), the case of Hafesyddin Mandal v. Jadu Nath Saha (1)+ was not 
brought to the notice of the Division Bench that decided the case of 
Jogesh Chandra v. Benode Lal (5). For this reason, that decision was 
not followed either in Troilokkya v. Abinas (2) orin Sures Kanta 
v. Nawab Ali Sikdar (3). In these circumstances, we adopt the view 
taken in Hafesuddin Mandal v, Jadu Nath Saha (1) and hold that 
the claim of the plaintiffs in so far as they are in a position to enforce 


a lien on immovable property is not barred by limitation. This’ 


brings us to the question, whether the plaintiffs are entitled to enforce 
2 lien on immovable property in respect of fheir entire claim. , ‘ 


On behalf of the appellant, it has been contended that ‘when 
Radhika Mohan Das died in 1900, the agency ,of -the “defendant 
under him terminated, In support of this view, reliance has been 
placed upon Sec. zor of the tndian Cantract Act, which provides 
that an agency is terminated by the death of either the _ principal of 
the agent, On behalf of the plaintiffs respondents, it has been 
argued that a contrary view may be supported by s reference to the 
terms of section 209 which defines the duty of the agent on termination 
of the agency by the death of the principal. In our opinion, there is 
no foundation for this contention. Section 309 is in these terms : 
when an agency is terminated by the principal dying or becoming 


of unsound mind, the agent is bound “to take, on behalf of the ` 


representatives of his late principal, all reasonable steps for the 
protection and preservation of the interests entrusted to him. This 
provision does not indicate that the agent continues to be the-agent 
as he was before the death of the principal. Ifhe continues to be 
:the agent, no such provision as is embodied in section 209 iš neéded.. 
On the other hand, if we contrast the provisions of section 253 which 
defines the effect of the death of any partner on a partnership, it 


(1) (1908) L La R35 Cale, 298 5 7 C. I» J. 279. 
(a) (1914) 21 C. L, J. 459. (3) (1915) 21 C. L. J. 462. 
(4) (1914) 28 M, L. J. 140. {5) (1909) 14.C. W. N. 122 


a THE CALCUTTA LAW JOURNAL [Von XXII. 
e 


` becomes plain that under section 209 an agency is terminated by the 


death of the principal or the agent. Clause (10) of section 253 lays 
down that in the absence of any contract to the contrary, partner- 
ships whether entered into for a fixed term ormot, are dissolved by 
the death of any partner. In section 209 we miss the expression 
“in the absence of any contract to the contrary” which finds a 
place in section 253. We hold accordingly that the agency of the 
defendant was terminated in 1900 with regard to the share of 
Radhika Mohan Das, and that thereafter a new agency was created 
by implication in?respect of that share as between the defendant 
and the representatives of the deceased: Mohendra Nath v Jadu 
Nath (1). In respect of the account of this share, consequently, the 
plaintiffs are not entitied to enforce a lied on immovable property 
under the terms of the original contract of the 5th September, 18,5: 
Behari Lal v. Harakumar (2); Sures Kanta v. Nawab Ali. (3) 


The question next arises, what period of limitation is applicable 
with regard to this portion of the claim of the plaintiffs. On behalf 
of the appellanteit has been contended that Art. 715 applies and that 
as on the roth August 1984, the parties agreed that accounts would 
be, submitted from year to year, there was a breach of obligation of 
the defendant*at the end of each year, so that under Art. 11s, this 
portion of the claim is barred by limitation. In support of this 
view, reference has been made to thé dévisions in Mati Lal v. Amin 
Ghand (4), Easin v. Baroda Rishore Acharyya (s), Jogesh Chandra 
v. Benode Lal (6), and Jhapajannessa Bibi v. Rash Behari (7), 
The first three of the cases mentioned, no doubt, lend some 
support to the contention of the appellant. But it must be observed 
that, as pointed out in JAapajannessa Bibi v. Rash Behari (7), 
there is a strong current of authority in the contrary direction. The 
cases of Jogendra Nath v. Deb Nath Chatterjee (8), Shih Chandra 
Roy-y. Chandra Narain Mukerjee (9), Hafesunddin Mandal y. Jadu 
Nath Saka (10), Chandra Madhab Barna v. Nobin Chandra (11), 
show that Art. 89 is applicable to cases of this description. It is 


worthy of note that in the cases of Hasin Sarkar v. Baroda Kishore(s) 


(1) (1908) 9 G L. J. 107. (2) (1912) 21 C, L, J. 458. 
(3) (1915) 21 C, L, J. 462. (4) (1902) 1 C. L. J. 21". 
(5) (1909) 11 C. Law. 43 (6) ( 1909 ) 14 C, W. N. 122 


(7) (1912) 16 C. L. J. 288; 16 C. W. N. 1042. 

18) (1903) 8 C, W. N. 113. 

(9) (1905) I. L, R. 32 Cale, 719; 1 C. L. J. 232. 

(10) (1908) I, L, R. 35 Cale, 298 ; 7 C. L. J. 279. 
A 4 (11) (1912) I, L, R. 40 Cale, 108, 
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and Jogesh Chandra v. Benode Lal Roy (1), the attention ` 


of the Court was not]invited to} the decision in Sib Chandra 
v. Chandra Narain (2), where it had been pointed out, on a review 
of the earlier authorities including the decision of the Judicial 
Committee in Asghar Ali Khan v. Khurshed Ali Khan (3), that Art. 
89 is applicable to aesuit for accounts by a principal against his agent, 
We may observe parenthetically that the appellant has argued that 
the case before the Judicial Committee was not in reality a suit by 
a principal against his agent. Weare unable to give effect to this 
contention, The suit was brought by the then phintiff for money 
in the hands of the defendant, who had consequently to account 
for the sum which he had taken and spent ; and the Judicial Com- 
mittes held that the suit wis one for accounts, governed by Art. 89 
of the Indian Limitation Act. We hold accordingly that Art. 89 
is applicable in respect of this portion of the claim of the plaintiffs. 
We do not think it necessary to refer the question for the cecision 
of a Full Bench of this Court jfrsé, because the point is really 
+ concluded by the decision of the Judicial Committee in Asghar Alt 
Khan v, Khurshed Ali Khan (3) and, saondly, becduse the later 
decisions to the contrary did not take notice of the earlier d3cisions 
which are precisely in point. It is further worthy of note that 
Mr. Justice Coxe who reluctantly followed the ‘decision in /ogesk 
Chandra v, Benode Lal Rey e) in Jhapajannessa Bibi y, Rash 
Behari (4) was of opinion that thé tontrary view taken in Si) 
Chandra v. Chandra Narain Mukerjee (2) gave effect to the true 
intention of the legislature. 


We now proceed to examine the effect of the application» of 
Art. 89 to the case before us. That article provides that a suit by a 
principal against his agent for movable property received by the 
latter and not accounted for may be instituted within three years 
from the date when the account is, dåring the continuance of the 
agency, demanded and refused, or where no such demand is made, 
when the agency terminates. On behalf of the respondent it has 
been strenuously argued that the case is governed by the second 
alternative, namely, that time runs against the plaintiff from the 
date when the agency terminates. The reason for this contention 
is obvious, because if it prevails, the plaintiffs would be entitled 

(1) (1909) 14 C. W. N. 122, 

(2) (1905) I. L. R. 32 Cale 719 ; 1 C. L. J. 232. 
(3) (1901) L L-R. 24 All. 27. 

(4) (1912) 16 G. L, J. 288, 
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to accounts for the entire period claimed ; for as was pointed out in 
Sures Kanta Banerjee y. Nawab Ali-Sikdar (1), and the same view 
had been taker by the Judicial Committee by implication in Zžakur 
Jawahir v. Lachman Das (2) and by the Bémbay High Court in 
Natkubhai v. Devidas (3), if the suit has been brought: within 
titre years, the plaintiff is entitled fto accounts for 
the entire period of the agency. The appellant has fully appre- 
Gjated the danger of this argument, and, accordingly contended 
strenuously that the case falls within the first alternative, :namely, 
that here the adtount was demanded and refused during the conti- 
nuance of the agency. To substantiate this contention, reliance has 
been placed ‘upon a letter written admittedly by the plaintiffs to the 
defendant on the‘a4th’ April r909. In this letter, it was stated that 
the defendant had submitted account papers for 1311 and 1312, but 
he bad not explained them. He was accordingly: called upon to 
appear before the plaintiffs and explain, as soon as possible, the ac- 
counts up to the end.of the year 1312. The‘defendant admittedly has 
not responded to this call. The question is, whether there has been 
a demand adt refusal wishin the meaning of Art. 89. Our attention 
has, in this connection, been invited to the cases of Hori Narain 
Ghost v. Khee Admintstrator-General of Bengal (4), Eastin Sarkar v. 
Baroda Kishore Acharvya (5) and Chandra Madhab Barna v. Nobin 
Chandra Barna (6). The cases ofeHori Narain Ghose v. The 
Administrator-General. of Béngal (4) “and Zasin Sarkar v. Baroda 
Kishore Achargya (5) show that if there has been a demand for 
accounts and the agent has not responded to the call, there is, by 
“implication, a refusal within the meaning of Art. 89. A different 
view appears to have been taken in Chandra Madhab Baray. Nobin 
Chandra Barua (6). In that case, there were apparently repeated 
demands by the principal, with which the agent had failed to comply. 
The Court held that as the demands were made while the business 
was in existence, limitation would run from the termination of the 
business. The facts of the case do not appear, however, fully either 
from the judgment or from the report ; but, if this was intended as a 
formulation of a general principle applicable to all cases, we are 
unable to accept it as well-founded on principle. In our opinion, 
if- there has been a demand, failure to respond to the demand 
is refusal within the meaning of Art. 89. There may 
(1) (1915) 21 G L, J. 462. 
ta) (1605)]9 C. W. N. 745. f (3) (1910) 12 Bem. L. R 651. 
(4) (1878) 3 C. L, Re 446. (5) (1509) 11 © L. J. 43. 
(6) (1912) I. L. R. 40 Cale. 108, 
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however be cases where omistion to render accounts may not be a 
refusal within the meaning of Art, 89. To take one illustra- 
tion, if the principal demands an account and- the ‘agent 
submits papers, there #3 not necessarily a refusal on the part of 
the agent to render accounts. But, in the case before us, after the 
papers had been submitted, there was a further demand upon tHe 
agent to explain them. To this he failed to respond. In these 
circumstances, there was a refusal within the meaning of Art. 8q 
Consequently the claim for accounts upto 1312 in respect of the 
share of Radhika Mohan Das, is barred by limitatien. In respect of 
the accounts for the remaining period, there is nothing to show that 
there was a demand and refusal ; consequently the clair& for accounts 
from 1313, is governed ‘by the second alternative in the third 
column of Art. 115 and is not barred by limitation. 


Finally, we have to deal with the question of the mode in which 
accounts should be rendered. On behalf of the .defendant, the 
position has been maintained that as soon as the defendant es agent 
of the plaintiffs submitted his account-papers, his? quty was dis- 
charged, and that the plaintifs are under an obligation to examine 
these papers without his assistance. In support of this positian, 
reliance has been placed upon observations in Chgnd Ram v. Brojo 
Gobind Doss (1) and Upencra Kishore Rai Chaudhury v. Ramtara 
Debya (2). Weare unable tc agrees ig the view put forward on 
behalf of the appellant. The duty of an agent when he is calléd 
upon to render accounts to his principal was explained by the Judicial 
Committee in the case of Hurrinath Rai v. Krishna Kumar (3). 
It is well settled that his obligation towards his principal does not 
terminate merely. by the submission of acconnt-papers ; he is bound 
to explain those papers, and, if on accounts taken, “it is found that 
he has in his hands money which, belongs tois principal, he is 
bound to pay that sum. T4is principle has been recognised in a 
long line of cases: Shuwshee v. Suleem (4) ; Shah Alai Aknad v. Bibee 
Nusibun (8); Aunoda Perscd v. Dwarkanath (6); Ram Chunder v. 
Manick Chunder (7); Shit Chandra v. Chander Narain (8), Ramdas 


(1) (1872) 19 W. R 14. (2) (1909) 13 C. W: N. 696. 
(3) (1886) I. L. R. 14 Cale, 147; Le R 13 I. A. 123. ` 

(4) (1874) 22 W. R. 19L (5) (1875) 24 W. R. 70. 

(6) (1881) I. L. R. 6 Cale, 754; 8 G L R. 321; 

(7) (1881) I. L. R, 7 Cale. 228; 9 C. L. R 157. 

(8) (1905) I. L. R. 32 Cale. 719; 1 C. Le J. 23%. 
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v. Bhagwat Das (1). But the defendant here has not explained 
the papers, at any rate, the papers sybsequent to 1310, and, conse- 
quently, he must render accounts when they are taken by a commis- 
sioner. . 

As regards the submission of the papers, it has been argued on 
Behalf of the defandant that up to the time When collection was 
joint, he had submitted some ¢f the collection-papers to the proforma 
defendants and other papers to the proprietors of the 8 annas share 
known as the Guha Babus, The Court of first instance found that 
the papers had Peen so submitted and in this view the defendant 
is under no obligation to submit papers again to the plaintiffs, It 
is plain in go far as the papers relating to the time during which 
the collection was joint are concerned, that it isa matter between 
the landlords themselves and steps must be taken by the Court at 
the instance of the plaintiffs to compel thé proforma defendants and 
the Guha Babus to produce the papers which were made over to 
them by the defendant. The powers of the Court in this respect 
are ample and have certainly not been exhausted ; every endeavour 
must be made by the Gourt below to obtain the papers from those 
persons. But we desire to make it clear that the defendant cannot 
be held réspensible for the production of the papers, if they are 
not produced by thé persons to whom they were submitted by him. 

There remains only one other poiat for consideration. On behalf 
of the defendant it has been urged that the trial Court found 
expressly in his favour that the papers up to 1310 had not only been 
submitted but explained. Upon this point, the Subordinate Judge 
has not come to an explicit finding. One fact, however, is patent ; 
namely, that the co-sharers of the plaintiffs are satisfied with the 
accounts up to the end of 1310; they, at any rate, have not put 
forward a claim in respect of the accounts for that period. In view 
of the special circumstanges ‘of this case, we hold that in respect 
of the accounts up to the end of 7370, the plaintiffs must establish 
that the accounts have not been explained to them by the defendant. 
If they make this out to the satisfaction ot the Court below, the 
defendant must explain the papers before the Commissioner. But 
in respect of the periqd subsequent to 1310 the defendant is clearly 
under an obligation to produce such papers as have not already 
been produced and to explain all the papers to the satisfaction of 
the Court. 


The result is that this appeal is allowed in part and the decree 
of the Subordinate Judge varied in the manner following. The 
(1) (1904) IA. L 1. 347. 
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plaintifs will-have a decres for accounts against the defendant in 
respect of one-eighth share for the entire period claimed in the suit, 
and, for the sum which may be found due on account of this share, 
they will be allowed toenforce their claim by sale of the immovable 
properties hypothecated. In respect of the one-eighth share ori- 
ginally vested in Radhikamohan Das, the claim for accounts fs 
dismissed up to the 13th April 1906 (that is up to the end of.the 
year 1312). But the plaintiffs are entitled to an account in respect 
of that share for tha period con nncing with ths r4th April 1905, 
(corresponding to the rst Baisakh 1313) up to the fate of the termi- 
nation of the agency on the 7th August 19038. In respect of any sum 
which may be found due to the plaintiffs with regard to this share, 
the plaintiffs will hava a m8ney decree against the deféndant. Steps 
will be taken by the Court below to compel the proforma defen- 
dants and the proprietors of the one-fourth share who are not parties 
to this suit to produce such papers as were pidced in their hands 
by the defendant. The defendant will explain the accounts sub- 
sequent to 1310 and he will produce such papers as have not already 
been filed by him. In respect of the accounts anteced&nt to, 1310, 
the plaintiffs must establish to the satisfaction of the Court that 
they have not been explained by the defendant; and ¢hd defendant 
will be called upon to explain the accounts antecedent to 1310, only 
if the plaintiffs establish this.e If the Court fails to secure the pro- 
duction of the papers made over to the Co-sharers of the plaintiffs, the 
accounts covered thereby will be taken only if the plaintiffs are 
able to place other relevant materials before the commissioner ; if 
the plaintiffs fail to do so, the accounts covered thereby will not 
be taken. Each party will pay his costs in this Court. The costs 
in the Court of first instance and before the Subordinate Judge, as 
also the costs of the accounts now directed will abide the ultimate 
result of the suit . ‘ 





Â. T. M. ar “Appeal decreed in part. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice Roe. - 
ws PRASANNA KUMARI DEBI 
v. | 
SRIS CHANDRA MAJUMDAR AND OTHERS.* 
Decret, execution eae oy can vary teres of decree—Consen? 
decree. i ` - a i 
* Appeal from A gaaf 191 3; aguinst an order of AL, Smi- 
ther Esq., District J of Dacca, seen et b IYIK. aar datar 
Babu K. K, Biswas, Pont of Muashigage, dateq fe To June 933 oe 
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A decree must be executed as made, and cannot be varied by the arecution 
Court in the light of subsequent events. This principle is applicable to the case 
of a consent decree. 


Thakur Madan Mekan v. Bkikkar (1) and Huddersfield Banking Co. 
V, Lister and sem (2) referred to. 
* , Appeal by the Judgment-debtor. . 
Application for execution of decree. 
. The material facts and arguments appear from the judgment. 


e Babus Dwarka Nath Chuckerdutty and Romesh Chunder Sen 
for the appellant. 
Babu Brojendra Nath Chatterjee for the Respondents, 


The judgment of the Court was delivesed by 


Mookerjee J.—This is an appeal by the judgment-debtor 
against an order made in proceedings in execution of a consent 
decree, dated the rath January rgo1. The respondents sued the 
appellant for establishment of their alleged right of way over a tract 
of land towards the west of her tank. During the pendency of the 
suit the partid came to terms and a decree was made by consent, 
The substance of the decres was that the respondents were allowed 
a pathway, "twe and a half cubits wide, (eighteen inches to the cubit) 
towards the east of the westernmost boundary of the land then in 
possession of the appellant. The dectee specified, in the alternative, 
that if, on a future occasion, the fhak map was relayed, the way 
would lie towards the east of the thak line, that is, the western 
boundary of the way would coincide with the thak line, which, it 
wats added, was proof of the title and possession of the appellant. 
But though this decree was made on the rath January rgor, the 
decree-holders did not prosecute their successive applications for 
execution to the final stage of delivery of possession ; four appli- 
cations were practically infguctuous, and the present application was 
made on the 11th January 1913, that is, on the last day of the 
twelfth year from the date of the decree, within which application 
for execution is permissible under section 48 of the Civil Procedure 
Code. A controversy has now arisen between the parties as to how 
this decree is to be executed. The decree-holders contend that 
they are entitled to have the decree executed according to the 
present possession of the appellant. They have been driven to put 
forward this contention, because during the dozen of years that have 
elapsed since the decree was made, persons not bound by the decree 
have encroached on the land over which the way, if demarcated 

(1) (1918) 16 C. L. J. 517. (3) (1895) 2 Ch, 273, 
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according to the possession of the appellant in 1gor, would lie. 
The Court of first instance gave effect to the contention of the 
decree-holders and that order has been affirmed on appeal by the 
District Judge. In our opinion, this view is manifestly incorrect. 
The decree must be executed as made, and cannot be varied by 
the execution Covrts in the light of subsequent arents. Thaker 
Madan Mohan v. Bhikhar Saku (1), This principle applies with 
special force to a consent decree of the description now before ug, 
As was well observed in Huddersfield Banking Co. v. Lister & Son 
(2), a consent decree has precisely as much vatidity as and no 
-greater validity than the agreement between the parties which 
receives judicial sanction, Here the agreement betwéen the parties 
was that the defendant (nw judgment-debtor appellant) would allow 
the plaintiffs (now decree-holders respondents) a pathway according 
to the title and possession as they existed at the time when the 
agreement was made. The Court gave effect to this arrangement 
and the decree-holders are entitled to the full benefit thereof but 
to nothing beyond. Yet, they have made no attempt to establish by 
¢vidence how the possession stood at éhe time of the decree and 
have, on the other hand, claimed, contrary to the decree,"a way 
according to present possession. In this view, the Cous would be 
amply justified to dismiss the application for execution. But we 
are prepared to give the decaeesholders the alternative relief contem- 
plated by the decree, specially, as thè judgment-debtor does not 
object to the adoption of that course, namely, that the way should 
run towards the east of the western Thak line, as relayed by the 
commissioner. No exception was taken to the report of the cam- 
missioner by the decree-holders ; an objection was, no doubt, pre- 
ferred by the Judgment-debtor, but it was subsequently abandoned. 
Consequently the position is that the decree-holders may be given 
a pathway towards the east of thethak line ; the breadth of the 
way will be two and a half cubits gnd eighteen inches will be taken 
as the measure of a cubit. If, when the way is demarcated, it is 
found to run over land which has been obstructed by the judgment- 
debtor herself, the obstruction will be removed. But if the obstruc- 
tion has been erected by persons who are strangers to the decree 
and are not bound thereby, the decree-holders must be left to their 
remedy against such persons by a suit properly framed for the 
purpose. It has been pressed upon us very earnestly on behalf of 
the respondents that this view is likely to embarrass the decree- 
holders. We are not satisfied that there will be any real hardship 


(1) (1912) 16 C. L. J. 517. (2) (1895) 2 Ch. 273. 
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to them ; but if there is any, they themselves are entirely to blame 
for the result of their inaction during a period of more than twelve 
years after the decree, 

The result is that this appeal is alloyed, the order of thé District 
Judge set aside and an order made in terms of this judgment. Each 
party will pay his own costs throughout these proceedings. 


A. T.A, ° Appeal allowed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
7 Mr, Justice Newbould. 


MOHIM CHUNDER PAL €CHOWDHRY 
~ : v. 
MIRZA AHMAD ALI KHAN.* 


Seland apseal—Sutt for rent or in the alternative for damages—Ameunt claimed 
less then Rs, 100—Bengal Tenancy Act (VIII of 1885), sec. 153— Ciuil Proce. 
dure Code (Act V ef 1908), secs. 10a, rr5—Errer in law. 


A suit was tamed in the alternative, for recovery of rent or of damages for 
wee an? occupation. The sum claimed was less than Rs, 100, 

» Held, that no second appeal lay to the High Court. Ifthe suit be treated os 
one for rent, the appeal was barred under section 153 of the Bengal Tenancy Act, 
in the absence of special grounds mentioned in that section ; and if, on the other 
hand, it be treated as one for damages for uis and occupation, it was barred 
upder section 102 of the Code of Civil Procedtre. 


Kunje Behary v. Madhub (1) followed.+ 


That the provisions of section 115 of the Code of Civil Procedure were not 
‘applicable, although there might be an error in the decision touching the question 
of limitation. 

Sundar v. Ders £2) and Ramgopal v. Joharmall (3) followed. 

- Obiter ; The High Court conld interfere under section 115 of the Code of 
Civil Procedure, if thd’ lower appellate Court had decreed the sult without a deci- 
sion upon the question of imitation. 
~ Kailash y, Bissonath (4) referred to i 


Appeal by the Defendant. 
Suit for recovery of rent or in the alternative, of damages for use 
and occupation. 


* Appeals from Appellate Decrees Nos. 3635, 4283 and 4234 of 1913 with 
applications for revision, from the decrees of Baba ‘Kamala Nath Das, Subordi. 
nate Judge of Dacca, dated the 314t July, 1913, reversing those of Baba Mon- 
motho Nath Bose, Munsiff Shar rs ay dated the 31st March, 1913. . 

a (1896) I. L, ag Cale: 

[ t This case was not ey, Makadeo (1900) L L. R, 25 Bom, 
85 and Sevrfwsdin v. Niikurusu (1901) 1. L, R. 25 Mad. 103 F. B.—Rep.] 

(2) (1897) L La R 20 All. 78. 

(3) (1912) T. L. R. 39 Calc. 473. (4) (1896) 1 C, W. N, 67, 
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+ The iterii facts and arguments appear from: the judgment. 

Babu Gobind Chundsr Dey Roy for the Appellant. 

No one for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.-“This is an appeal by the defendant in a sait 
framed, in the alternative, for recovery of rent or of damages for use 
and occupation. The sum claimed is less than Ra, 100, It is obvioys 
that the appeal i is incompetent, If it be treated as a suit for rent, the 
appeal is barred under section 153 of the Bengal Tenancy Act, ag 


none of the special questions mentioned therein has been decided by ` 


the decree. If, on the other hand, the quit is treated as one for dam- 
ages for use and occupation, it is barred under section 102 of the 
Code of Civil Procedure : Xuajo Behary v. Madhub -Chundra (1). 
Whichever view may be taken of the nature of the suit, the appeal 
cannot consequently be entertained.. The appeal is accordingly 
dismissed. 

We have been invited, however, to interfere with the decree of 
the Subordinate Judge in the exercise of eur revisionfl jurisdiction. 
But it is plain that the provisions of section 115 cannot be applied 
to this case. The Subordinate Judge had jurisdiction to hear ‘the 
appeal preferred to him and to reverse the detision of the primary 
Court. If he has committed aff error of law,- that does not consti- 
tute a valid ground for interference’ by this Court.in the exercjse 
of its revisional powers. It is immaterial that the alleged error touches 
the question of limitation. The Subordinate Judge has decided, 
though possibly erroneously decided the question of limitation which 
he was called upon.to consider: Sundar v; Dorn (2) ; Rawigopal v. 
Joharmall (3) The position might have been different if he had 
deereed the suit, without a decision upon the question of limita- 
tion : Kailash v. Bissonath (4). Tic application for revision must 
consequently be refused. . 

This decision, it is conceded, will govern the other appeals and 
applications, on which similar orders will be drawn up. 

A. T. M, . Appeals dismissed ; application refused. 
(1) (1896) I. LR. 23 Cale. 884 (2) (1897) L Le Rezo AIl 78. 
(3) (1912) L L, R, 39 Calc. 473. (4) (1896) 1 C, W. N. 67.. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice Ros, 


Give BHUDAR CHANDRA GOSWAMI 
1915. v. 4 
May, a6. ; C. R. 3. BETTS.* 


© Contract, breach of—Time, essence gf coniraci—Intmtian— Michant? cantradi 
—Damages, suit for—Contract Ad (IX of 18748), sections 53, 73 
* Merchants are not in the habit of placing upon their contracts stipulations to 
which they do not attach some value and {mportance, 

Bowes v. Shand (4) referred to. 

On the 18 October, 1910, the plaintiff stipulated with the defendant to engage 
his elephant up to 31st March, 1gti, for the purpose of XAedda operation (to 
capture wild elephants), The contract provided® that the elephant would be 
delivered by the defendant to the plaintiff on the ist October, 1910; bet the 
defendant obtained an extension of time till the 6th October, and yet did not 
deliver the elephant till the 11th October. The plaintiff refused to accept the 
elephant. Ina suit for recovery of damages : 

Held, that the parties intended that time should be of the essence of the 
contract within the Meaning of section 55 of the Contract Act and that the plaintiff 
was entitled to damages for breath of contract under section 73. 

Appeal by the Defendant. 

Suit for dathages for breach of contract. 

The material facts and arguments appear from the judgment. 

Mr. N, C. Bardalai for the Appellast. 

* Babu Monmohan Dutt for the Respondent. 

j The judgment of the Court was delivered by 
slay, 26. Mooker]ee, J.—This is an appeal by the defendant in a suit for 
damages for breach of contract. On the rst October rgto, the plaintiff 
stipulated with the defendant to engage his elephant up to the 31st 
March 1911 fora sum of Rs. 700, for the purpose of Khedda opera- 
e tion (to capture wild elephants). The contract provided that the elo- 
phant would be delivered by the defendant to the plaintiff on the 
Ist October 1910; but, the defendant obtained an extension of time 
till the 6th October, and yet did not deliver the elephant till the 
11th October. The plaintiff refused to accept the elephant, and, 
on the 26th October 19170 instituted this suit for recovery of damages 
to the extent of Rs. 2,000. The plaint states that, according to 
the terms of the contract, the defendant, upon failure to make over 
the elephant on the date specified, would pay the plaintiff the sum 


* Appeal from Appellate Decree No, 1742 of 1912, against the decree of 
E. C. Brake Brockman Esq., District Judge of Assam Valley Districts, dated the 
11th April, 1918, modifying that of Major A. Playfair, Subordinate Judge of 
Sibsagar, dated the 16th September, 1911, 


(1) (1877) 2 App. Cas, 463. 
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of Rs, 2,000, as compensation. The Courts below have found that 
this is not a correct interpretation of the contract, which merely 
provided that, if before the expiry of the term of six months, the 
defendant, for any reason, takes back the elephant, he will render 
himself liable to pay damages to the extent of Rs. 2,000. Copse- 
quently, the found&tion of the claim for damages as laid in the 
plaint cannot be sustained ; and the Gourts below would have been 
justified to ‘dismiss the suit, The Courts below, however, have not 
taken this strict view and have been more considerate to the plaintiff, 
as they have determined the question of the loss actually sustained 
by him from the failure of the defendant to deliver the elephant 
on the dete specified. The Subordinate Judge hsid that the 
damages should be assessed at Rs. 869; the District Judze, on 
appeal, has reduced the amount to Rs. 659. This decree is now 
assailed before us on two grounds; frs/, that as time was not of 
the essence of the contract, the plaintiff is not entitled to a decreas 
for damages; and, secondly, that, if this contention fails, damages 
have been over-asseased. . 

Section 55 of the Indian Contract Act provides that when a 
party to a contract promises to do a certain thing at or before,a 
specified time and fails to do any such thing at or, befofe ‘the speci- 
fied time, the contract or sc much of it as has not been performed, 
becomes voidable at the optién 8f the pyomisee, if the intention of 
the parties was that time should be of the essence of the contract. 
What, then, was the intention of the parties in the case 
before us. As Lord Cairns observed in Bowes v. Shand (1), 
merchants are not inthe habit of placing upon their contracts 
stipulations to which they do not attach some value and importance. 
Prima facie, then, the parties may be deemed to hive intended that 
time should be of the essence of the contract in the case before us. 
This conclusion is confirmed by the circumstance that the defen- 
dant obtained an extension of-the time, for delivery of the 
elephants ; if the time were rot of the essence of the contract, he 
need not have asked for extension of time. We must thus proceed 
on the assumption that according to the true intention of the parties 
time was of the essence of the contract. This leads us to the 
question, whether the damages have been assessed properly. 

Under Sec. 73 of the Indian Contract Act, when a contract has 
been broken, the party who suffers by such breach is entitled to 
receive from the party who has broken the contract, compensation 
for any loss or damage caused to him thereby, which naturally arose 

(1) (1877) 3 App. Cas, 463. 
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- in the usual course of things from such breach or which the parties 


knew, when they made the contract, to be likely to result from the 
breach of it. Let us test the award mado by the District Judge in the 
light of this principle. The co npensation decreed has been assessed 
under three heads; first, wages of madwis and #hundis advanced 
by the plaintiff (Rs. 456), less the amaunt recovered by him (Rs. 264); 
secondly, a sum of Rs. 27 spengin the purchase of jute and other 
articles; and #kirdiy, a sun of Rs. 450, which represents the cost 
of hire of another elephant engaged by the plaintiff to be used along 
with the elephant of the defendant. We are of opinion that the 
damages have been correctly assessed under tha first two heads, but 
the claim must be disallowed in respect of the third head. The 
District Judge has found that the other elephant, engaged by .the 
plaintif from Nowgong arrived ‘after the defendant tendered his 
elephant. Consequently, when the defendant tendered his elephant, 
the other elephant was not available for use., That does not absolve 
the defendant from liability for damages for breach of. his contract, 
But these damages cannot include the costs of hire of the other 
elephant. It is tobe noted that at the time when the-plaintiff was 
giving his evidence, he had not in fact paid Rs. 450 to, the owner 
of the second elephant; that there is nothing in the record to show 
that the owner of the second elephant has ever demanded any sum 
‘from the plaintiff ; that in his evidefice in chief the plaintiff made 
ño mention of damage arising from tife proposed hire of the second 
elephant; and that: when making his statement of claim to the de- 
fendant’s agent shortly after the breach of the defendant’s contract, 
the plaintiff did not suggest that any sum was due from him to the 
owner of the second ,elephant. On these facts, we must hold that 
there was some f&ature in the contract relating to the second ele- 
phant absolving the plaintiff from liability to ity owner. We accord- 
-ingly hold that the plaintiff is not entitled to damages under the 
third head. ‘ 
The result is that Sits appeal i EEEE andthe Bg 
of the District Judge modified. The plaintiff will have a decree 
-for Rs. arg only. Each party will receive and pay costs in propor- 
-tion to his success and failure in each Court A self-contained 
decree will be drawn -up in this Court so that there may be no dispute 
-as.to the amount of costs’ payable by one party to the other. 


la ae 2 i 3 Desres modified. 


- 4 vi Ce ape ane 


VoL. ZARI HIGH COURT. | .- as 
ONR Sir Asutosh Mookerjes, Knight, Judes and lds I 


Newbould. i Kaka 
NAWAB SIR SALIMULLAH BAHADUR AND sa oe 


v. wae ein cis, Seay oe 
"e. 


KALIPROSONNO PARBAT AND OTHERS* © `>., 


Reduction of rent, suit for—Dibeoien—Pertiog of pga i E Tenang: 
Ad (VIII of 1885), See 52. Beg ad 


If a portion of the land demised be washed away, the tenant ts entitled tp 
abatement of rent, eee eee, 4 the Bengal Ten- 
ancy Act, : 

Shen las ras papa ioe: Gach washed kaag an chica AN, 
resisted by the landlord, it must be proved affirfnatively by him that the tenant, 
had contracted himself out of his right to claim abatement by oma express stipi. 
lation mentioned in the lesse. t 

A forced construction should not be put upon a clause in the lesse to justify’ 
ig aaa marga aa dap a a a sa rent even it 
all the lands comprised In his tenancy were washed awa: 

Appeal by tie Pnn l o etna 

Suit for rent. | i ee a 

The plaintiffs contended that under a clause in a seta be. 
tenants were precluded from claiming abatement ðn the ground of 
diluvion. The clause in the lease was in the following terms: “ We 
shall not be able to claim abatement ‘of rent on -account of flood, - 
drought, death and flight, waste and abandonment, inundation, 
possession and dispossession or on any other ground of like nature.” 
The Courts below decided concurrently in favour of the tenants. < - 

Babu Surendra Nath Guha for the Appellant. -, ` -~ | 

No one appeared for the Respondents, — os 4 hi 

The judgment of the Court was delivered by ° ie 


Mookerjee J.—This is an appeal by the plaintiffs ina sit for 
rent. The defendants claim abatement 98 a portion of -the land: 
demised has been lost by diluvion. The. question -in controversy . 
is, whether the tenants are entitled to abatement on. the ground . 
stated. The Courts below have decided concurrently i in favour; 
of the tenants. On behalf of the plaintiffs appellants; it , has 

“A fom A || 
Ghose n Dati ag of Backers iy eed ey ae eet 
that of Babu Mahendra Nath Mukhuti anaitt of, Patdakball te gh 
May, 1912, 5 ‘ 

Ü But if the contract had been entered Into after the 


passing of the Bengal 
Act, it Id have bee sawak ANR fection 
ang kanin Tenancy Aa—Rep,] si ga 63) d (f 


April, & 
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been -contended that the defendants -contracted themselves out of 
their right to claim abatement ‘on the ground of diluvion, under 
the instrument whereby the tenancy was created on the azst 
September 1894. . 

Tt cannot be disputed, indeed it has not been disputed before 
uss, that if a portion of the land demised be? washed away, the 
tenant is entitled to abatement af rent, on the principle formulated in 
section 53 of the Bengal Tenancy Act. In the case of Sheikh Anay 
ufoollak v. Sheikh Hlakeebuksh (1) Sir Barnes Peacock C. J. stated 
it as settled doctrihe ‘that the tenant was entitled to abatement for ` 
the lands washed away, if the terms of the kabulyat were not such ` 
as to preclude | him from claiming that abatement. He pointed out 
that the rule was founded on principles of natural justice and equity, - 
and that if a landlord let his land ata certain rent to be paid during - 
the period of occupation and the land was by the act of God put 
in such a stgte that the tenant could not: enjoy it, the tenant was 
entitled to abatement .. He held accordingly that when land was 
proved to have heen washed away and yet the claim for abatement 
was resisted by the landlosl, it must be proved affirmatively by him, 
that the tenant had contracted himself out of his right to claim 
abatement By Some express stipulation mentioned in the lease. In 
the case béfore us, there is no express stipulation in the lease to 
show that the tenant contracted bimsêlf “gut of his right to claim 
abatement. ` But if hás been argued that the right has been taken 
away, by implication, under a clause which is in these terms: “We 
shall not be able to claim abatement of rent on account of flood, 
drotight, “death and flight, waste and abandonment, inundation, 
possession and dispossesgion or on any other ground of like nature.” 
There is no mention of diluvion here y but it is worthy of note 
that the clause is followed by anether which reserves in the land- 
lords expresaly a right to claim additional rent, if, on measurement, 
it transpires that the tenant is in possession of excess area. On 
behalf of the landlords, it has been argued that the clause to which 
unable to accept ` this contention as well-founded. If there had 
been an éxpresf‘réference to diluvion, as in thé leases in the cases of 

Watson & Có: v. Nistarini Gupta (2) and Nunda Laul Mukherjee 
v. Kywuddin Sardar (3) or, if there had been a general compre- 
hensive - clause ynder which the. tenant precluded himself from ` 
claiming abatement on any ground whatsoever, as in the case of Jshan 
GPUS) W. R. Act KaRuh 4a... (a) (1884) L L, R. 10 Cale, $44. 

(3) (1905) 9 G W. N. 88600 = 


Vou. KAI ' -HGH court. . 


Chunder Chowdhry v. Chunder Kant Roy-(1), the contention of the 
landlords might have prevailed. But it is plain that a forced -con- 
struction should not ba put upon this clause to justify an inference 
that ‘the tenant made “himself responsible for the entire rent even 
if all the lands comprised in his tenancy were washed away., Fhjs 
would be the inevitable logical result if the contention of the 
` appellants were to prevail. The description of the lan ds in the 
schedule to the lease shows that they were situated on the bank df 
a river. Consequently the possibility of diluvion cogld not have es 
caped the parties and yet they did not exclude diluvian as a possible 
ground for abatement of rent. In the absence of an express stipula- 
tion to cover the contingency which* has arisen, it would, in our 
opinion, be unreasonable to hold that the tenants placed themselves 
ina position of manifest disadvantage without any corresponding 
benefit, The case of Satyerdra Nath Thatur vy. Nilkanthe Singha 
(a), on which the appellants rely, is clearly distinguishable, ‘There 
the tenant agreed to pay rent fora specified area, and it was ruled 
that the purchaser of his right, title and interest, could not successfully 
contend that he was liable to pay rent for a smaller area found on 
-measurement to be contained within the boundaries. We hold that 
the view taken by the Courts below is just and unagsailabile, - = 3 
The result is that the decree of the District- Judge is confirmed 
and this appeal dismissed. aes ro 
LTK 2 Pe ee s 


(1) (1883) 13 C. L. R. 55. (2) (1893) I. L. R at Cale, 383. 


A ae 
. 


Before Sir Asutosh Mookerjee, Knight, Judge, and. Mr. Justice Ros. 


GOBINDA CHANDRA SAHA SARDAR AND OTHERS ` 
v. ae ee 
LALIT MOHAN ROY, 


Cesses—Liahility— Bengal Cess Act (IX B. C. of 1880), See, ¢1—Contracd— 

Least, construction af, 

The liabilities of the parties in respoct of comes are to be dotermisied seoonting 
to tho statute, unless there is a clear provision in the lease to show that the parties 
Rave ech an GA ot Che parilta Al paclia at of te Bean Coss 
Act. i 


* Appeal from Apan Dias Decree No. beg of Dee De carats sof 
gk A te 


Jage of the- and ne 
modifying that of Bain Baidyanath atak, Milt Dae and G 
August, 1911. | Ly 
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a CIVIL Mahanani v. Saidunnessa, (1) apd Krithaa v. Afeken tra (2) referred te. 

1915. , -) . A Teass fixed the rent af an aggregaté sum- of RA, r15t-6-16-2 krants inclusiva 

solar | cof ceases and dues of the puperlor landlord: out of this sum, Rs, 600 was payable 
Ge m4 by, the tenants (defendants) direct to their grantor (přrintif) and the remainder to 
kalki ihan. ‘tha superior landlords, There was also a provision thet the tenants would every 
eee “Gear deposit, in the name of their landlord, in the ofise of the remindar, the 


` suddar redt payable to the retnindar add the ceses theroupon payable by their 

2 lánälord: It was- finálly' ktipulat that “If any new tàr ba itnpòsed by the 
TGdrémmeùt in future and’ ifthe same bs payable by the subordinate tenure-holder, 
6. the termuits. will successively remala bound to pay the tax separately: in the office 

OF, thelr landlord in addition than jasa deed road basa and publie seats 
i MA PANG 

. Held, that the lease, provided for the payment of a fixed sam of Rs, 600 by 

‘the tenants to-thelr landlord (plaintiff), regardless of the amount actually paid 

A3 comes, 


Appeal by the Delendanis: 
ee for recovery of arrears of rent, 
. The material facts and arguments appeer from the judgment. 
; ` Dr. Sarat Chunder Bysak and Babu Gopal Chunder Das for 
(be Appellant, | * 
| Pabus Basant Coomar Bose and Rajendra Chunder Guha for the 


i ý : ne 


> 
46 


R 
- “The Judgment of the Court was delivered by |. 

May, 19. Mookerjee. J. —This is an "appeal by the defendants in a suit 
efor recovery of arrears of rent The controversy relates to the 
liability of the parties in respect of ceases. The lease executéd on 
the afd Juné 1907, fixes the rent at an aggregate suin of Ra, 115r- 
6-16-2 krants inclusive of cesses and-the dues of the superior land- 
lord ; out of this sym, Rs 600 is payable by the tenants direct to 
their grantor artd the remainder to the superior landlords. There 
° is also -a` provigion that thé tenants will every year deposit, in the 
name of their landlord, i in the offica of the zemindar, the sudder 
-> rent payable to the zamindår and the cesses thereupon payable by 
a their landlords, It is finally étipulated that if any new tax be 
ie imposed by the Government in future and if the same be payable 
saree — By thë #dbordinate tenure-holder, the tenants will successively remain 
bound .to pay the tax separately in the office of their landlord in 
` addition to tho aforesaid fixed road cesses and public works cesses. 
- The contingency which has happened is that for the years in suit 
i the zemindar is entitled to a smaller amount on account of cesses 
° - than was contemplated by the lease, that is, Rs. 80 and odd instead 
of Rs. 86 and odd ; in Other words, the amount payable t to, the 


(1) (1907) 8 © A 595. (a) (1910) 13 Q Ly J. A ee 
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zomindar was reduced from Rs, 55r.and odd to Rs. 545 and odd ; 
notwithstanding this circumstancs, the plaintiff has sued to recover 
only the annual sun of Ra, 600 on account of rent. The defen- 
dants contend that th plaintiff should claim more, because the 
plaintiff is entitled to the benefit of the reduction in the amount 
payable by the deftndants to the semindar on account of cesfes. 
The plaintiff, however, feels shy qf this apparently tempting offer 
and persists in his claim for Rs. 600 and no more, It is not difficult 
to see that the defendants anticipate a time when a larger sum may 
become payable to the semindar on account of cesses, and they 
contend that the plaintiff is entitled to receive, not Rs. 600, but 
Rs. 600 increased or reduced by the, reduction or increase in the 
amount payable as cesses. The question, consequently, requires 
examination, whether upon the terms of the lease, the plaintiff is 
entitled to an invariable sum of Rs. 600 regardless of the amount 
of ceases actually payable to the Zemindar or whether he is entitled 
to a variable amount, that is, Rs. 600 either increased or reduced 
by the fall or rise in the amount of cesses paygble by the defen- 
dants to the zemindar. Upon this point, the Couris below have 
expressed divergent opinions. We think the view adopted by the 
Subordinate Judge is correct. . ° 

It is plain that the concluding passage of the lease, whereon 
stress was laid by the deéfeftdants relates to a new tax not foreseen 
by the parties to the contract at the time the lease was granted and 
does not bear upon the solution of this question. It has no refer- 
-ence to the contingency, which has happened and which may happen 
in an altered form in future namely, an increase :or decrease in the 
amount of cesses on account of revaluation of the estate. In such a 
contingency, as was pointed out in Mohanunad Sahay v. Satdunnessa 
Bibi(t) and Krishna y. Mokendra (a), the liabilities of the parties 
must be determined according tothe stamte unless there is a clear 
provision in the lease to show that the parties have contracted them- 
gelyes out of the provisions of section 41 of the Bengal Cess Act, 
In the case before us, the lease plainly provides for the payment of 
A fixed sum of Rs, oo by the defendants to their landlord, regard- 
less of the amount actually paid as cesses. In this view, the decree 
of the Subordinate Judge must be affirmed and this appeal dis- 
missed with costs, . | 

AT. M, | i Appeal dismissed. 

(1) (1907) 8 C. L. J. 525 . (2) (1910) 13 G Le J. 214, 

- ; 


514 


1915, 
oe 


March, 23, 94. 
April, 23. 
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Before Sir Asutosh Mooksrjet, Knight, Judes, and 
“Mr: Justice Richardson. 
RAMSUMRAN PERSHAD 
f © 
Naki RAMPERTAB SINGH AND OTHERS.” 


Mortguge—Esteppel—Fictitions nature, tf and when can be shown—Bong fide 
, Wansferes Sor valus from ostensible. owner, rights of —Limitation Act (IX of 
* 1908), Sch, I, Art, 177—Time, running of—Symbelical possession, 
° As between the mertgugor and the mortgagee, the former can show against 
the latter, so long as the rights of no third party intervene, the fictitious nature 
of the transaction; but he cannot be allowed to do so, when an Innocent stran- 


set Past goods faith'tequlred a tithe for value on the faith of the reality of the 


mortgage. 

Ram Charan v, Jey Ram (1); Radha Madhab v. Kalpatare (2) and Abbi 
Predhan v, Mansiatha Nath (3) referred to. 

A bene Ade transferee for value from an ostensible owner can protect him- 
self against a claim by the real owner or his representati ve, 

Ramcoomar 1. McQueen (4); Mahomed Menujer v, Kisheri (5); Sarat v. 
“Gopal (6) ; Pardi Saik v. Luckpathy (7) ; Colonial Bank v. Cady (8) and Cairn. 
cress v. Latimer (9) referred tÈ - - 

Under Art. 137, Sih. I ofthe Todian Limitation Aci, an auetjon-purêhasar he 
has obtained fymbolical possession, is bound to sue within 12 years from the 
date when his judgment-febtor, who also obtained symbolical possession as against 
his jndgment-debtor, is first entitled to possession, 

[ugembunaku v. Ram Chundera (00) and Jeggobundhn v. Parana (11) 
referred to, 

- Appeal by the Plaintiff. 

Suit for declaration of title to land and for recovery of ie - 
thereof. 

The material facts and arguments appear from the judgment, 

Babu Jogesh Cunder Dey for the Appellant, 

Dr. Rash Bekary Ghose, Babus Ganes Dutt Singh and Baidya- 
wae Narain Singh for the Respondent: 

C A V, 

The judgment of the Court was delivered by . 

oo itn De eae meme ee 2. 


that of Babu Ram Lal Dutt, Subordinate Judge of Monghyr, dated the a6th May, 
1910. 


(1) (1912) 16 CLJ. ae (190). . (a) (1912) 17 CG. L.J. 209. 
(3) (1913) 18 CL. 
D ra) BL 46 P. C. 5 18 W. R. 166; RLA. Sup. 40. 


I AH 
7) aka 9 MLA A 303. (8) (85 (1890) 1 15 App. Cas, 267. 
1 
Ge) Gaye LL L ; Cale 584 FB. Sr CLR., 548 F.B. 
(11) (1889) LLR. 16 Calo. 530 
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Mookerjee J.—This is an appeal by the plaintiff for declaration 
of title to land and for recovery of possession thereof. The property 
in dispute admittedly belonged to a family of Jhas, now represented 
by the defendants secon& party. In 1881, the Jhas mortgaged the 
property to Manojinarain Singh, the predecessor in interest of «he 
first party defendant& The mortgagee sued in due course, obtained 
a decree, and, at the sale which followed thereon, purchased the mort- 
gaged property on the a7th July, 1891. The sale was confirmed on’ 
the 36th September, 1891. There was some delay in the issue of thee 
certificate of sale which was not granted till the 26th April 1892. 
Symbolical possession was thereafter delivered to the purchaser on 
the 4th February 1894. Meanwhile, eon the 28th March 1892, 
the purchaser included the property in a mortgage executed by him 
in favour of one ‘Barhamdeo Prasad, now represented by the plain- 
tif. A decree was obtained on this mortgage on the agth April, 
1897, and at the execution sale which followed, the decree-holder 
became the purchaser on the roth May, 1904. The sale was con- 
firmed on the roth December, 1904, and symbolical pogsession was 
thereafter delivered to the purchaser on”? the 18th January, .1905. 
The plaintiff was, however, unable to obtain actual possession, ang, 


consequently, instituted this suit on the 27th August; 1909. His | 


claim was resisted by some of the defendants, who claimed to have 
acquired the right, title and thterest of the Jbas by various trans 
actions subsequent to the mortgage of “1881. Their defence wag 
substantially twofold, namely, jivs/, that the mortgage of 1881, which | 
is the root of the title of the plaintiff, was a fictitious transaction 
arid, secondly, that the suit was barred by limitation. The Courts 
below have concurrently found in favour of the defendants upon 
each of these points and have dismissed the suit. “On the present 
appeal, the decision of the District Judge on bpth the points has 
been questioned as contrary to law. ° . 

` As tegarda the first ground of defence, it is plain that the defen- 
dants, who have derived title from the Jhas subsequent to the 
mortgage of 1881 cannot be permitted to impeach the genuineness. 
of that transaction to the detriment of a dona side purchaser for value 
without notice. It may be conceded that -as between the- mort- - 
gagors and the mortgagee of 1881, the former could show against 
the latter, so long as thé rights of no third party intervened, the 

fictitious nature of the transaction; but they cannot be allowed 
to do $o, when an innocent stranger has in good faith acquired a 
title for value on the faith of the -reality of the mortgage: This 

position is amply supported by the decisions in Ram Charan v. 


375. 
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Joyram(1), Radha Madhab v. Kalpataru(2), and Akhil Prodhan v. 
Manmatha Nath (3). To the same effect is the decision in Gresham . 
Life Assurance Sodety v. Crowther (4). The situation -here is, in 
fact, stronger than even a case where the true owner has placed - 
an petensible transferee in a position to mislead a dona fide pur- 
chaser for value without notice of the secret ttle; the mortgage, 
the suit thereon, the executign sale, and the delivery of possession - 
through Court, constitute an elaborate network of devices sufficient . 
fo induce the belief that the title of the Jhas had vested in Manoji- 
narain Singh. Consequently, the rule applies by which a dona-. 
Jide transferee for value from an ostensible owner is allowed to 
protect himself against a clain by the real owner: Kam Coomar 
v. McQueæn (5); Mahomed Mosuffer v. Kishori (6); Sarat Chunder 
v. Gopal Chunder (7); Varden Seth Sam v. Luckpathy (8); Colonial 
Bank v. Cady (9) and Cairncross v. Latimer (10). We must conse- 
quently hold that the title of the plaintiff is not impeachable at the 
instance of the defendants as the representatives of the ee pio: 
prietors, 

As regards the secondeground of defence, it is plain that article 
137 of the first schedule of the Indian Limitation Act, 1908, governs, 
the case. ° That article provides that a suit by a purchaser at a- 
sale in execution of a decree, for possession of immovable property, 
when the judgment-debtor was out of possession at the date of the- 
sgle, must be instituted witfin twelve years from the date when the 
judgment-debtor is first entitled to possession. The Courts below 
have concurrently found that notwithstanding the delivery of sym- 
bolical possession to Manojinarain Singh on the 4th February 1894, 
the Jhas continued in possession, and they were in possession even 
when symbolical .possession was delivered to the predecessor of the 
plaintiff on the 18th January 1905. This latter delivery of posses- 
sion was operative as against the then judgment-debtor, namely, 
Manojinarain Singh, but was whqlly ineffectual to affect the title or 
interrupt the actual possession of the Jhas: /uggoduadhu v. Ram 
Chunder (11) and Joggobundhu v. Purnanund (12). The plaintiff was 
consequently bound to sue within twelve years from the date when his 
judgment-debtor Manojinarain Singh was first entitled to possession 

(1) ra 16 C. L. J. 185 (190). nl (1912) 17 C. L. J. 809.” 

(3) (1913) 18 C. L. J. 616, ) (1914) a Ch. ae 

1872) 11 B. L. MEP. Cy 18 We AG evs Sup. 40. 
esas #9091 Te Rost E 

LL 296; L. R 191 
: (1862 9M. (9) (1899) 15 App. Cas. 267. | 
T (18 M : 
eee ai 


1) (1 F.B.; 5C. L, R. 5487. B, 
G (1889) I. L. R. 16 Calc. 530 F. B, 
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i e, within twelve years from the 4th February 1894 when 
symbolical possession was delivered to Manojinarain Singh as against 
the Jhas, The plea of limitation would have been of no avail if the 
suit had been instituted on or before the 4th February 1906.: The 
inference follows that the suit, instituted as it was on the e7th 
August 1909, is barred by limitation under article 137. In this 
view, it is needless to consider a question of considerable nicety 
which was argued at the bar and which has led to considerable 
divergence of judicial opinion, namely, whether possession adverse 
to the mortgagor also operates to the prejudice of the mortgagee, 
and, if so, under what circumstances and subject to what qualifi- 
cations. n is | 
The result is that the decree of the District Judge is aifirmed 
and this appeal dismissed with costs. 
A, T, aL ` Appeal dismissed, 


Before Sir Asutosh Mookerjee, Knight, Jeiz antl Afr. Justi 
Beachcroft. - 


ATIMANNESSA BIBI ° 
D. 
ABDUL SQBHAN AND OTHERS.* 


Wagf—Descendant of the founder—Mutwali, if by right of pr rae 
Judicial officer in the British Indian System of law correspending te Ogdi 
Public wag/—MMakemedan Law, afflicability of—Dists ict Jrdge—Suber. 
dinate Judgr, {f has fotecr to recal an order appointing a Mrtwall of public 
wagi by District Judge—P vate wagf— Civil Preedure Code (Act V of 1908), 

section 92. e 

Though a descendant of the founder has a preferential claim to the office of 
mutwall, he does not become mutwall by sight of inheTtance, but has to be 
appointed such by the Qadi, who may supersede him if he is not qualified. 

As the appointment of a mutwafi by a Qadi regards religions usages and 
institution within the meaning of section 15 of Regulation IV of 1793, the rights 
ofthe parties should be determined by the provisions of the Mahomedan Law 
on the sfibject. 

Kudratulla v. Makini Makan (1) referred to. 

A Subordinate Judge, who has not been expressly authorised by Government 
to exercise frnctions:in connection with the administration of wagfs, is not com- 
= to act In that bebalf, 


5s pres fron from Appellate Decree No. 3561 of 1911, Me mee the deeree of 


District Jud e ofa 8th September, 
1917, reversing that ae that EEA Prom Nath ra a Subordinate Jadgo of 


Alipur, dated the gth March, 1911, 
(1) (1869) 4 È. L, R., F. B. 134 (169) 


571 
- CIvIL, 


1915. 
e Nad 
“ Rameamran 
a 
Rampertab, 
« AMeskerjee, J. 





578 ° THE CALCUTTA LAW JOURNAL. (Von. XXII. 


CIVIL. In respect of waqfs which may be described as trusts created for public pur- 
1915: poses of a religious nature within the meaning of sub-section (1) of section 92 of 
ss the Code of Civil Procedure, the District Judge may be assumed to have been 
“Atimannema authorised to discharge the functions of a Qadi. > 
Abdul, A Subordinate Judge has no authority to recall an order made by a Distiict 
—_— Jydde appointing a person a mutwali to a public waqf gpd appoint another in 
> his stead, 


Quare : (Per Meskerjec, J.)—Whether a District Judge has implied authority 
te exercise the functions performed by a Qadi in respect of private want. 
Appeal by the Plaintif. 

Suit for dedlaration of plaintiff's title as mutwali and for an 
injunction to restrain the defendants from interfering with her pas: 
session of the endowed propesties. 

The material facts and arguments appear from the Jeaguent 
of Mookerjee J. 

Babus Umakait Mukherjee and Tara Kishore Choudhuri, Moxloi 

Muhammad Mustafa Khan and Babu Satis Chandra Mukherjee for 
the Appellant. r 

Mr. Caspers and Henkes Wahid Hossain for the Respondents. 

G A. v. 


$ The judgments of the Court were as follows : 
July, 21. Mookerjée J.—The subject matter of the litigation which has 
= culminated in this appeal consists of immovable property dedicated 
aa waqf in or about the year 1836 by” a° Mahomedan named Azim- 
uddin Mistri. A mosque was erected by the founderon a portion of the 
land, and income for its maintenance is derived from the remainder 
which is in the occupation of tenants. Azimuddin constituted him- 
self the first mutawalli and acted as such so Jong as he was alive. He 
appointed his grandson, Imamuddin as the next mutawalli; the 
latter executed a tawliatnama on the 13th March, 1854, whereby he 
e appointed one Sekandar as his successor in the office of mutawall 
with authority to appoint a successor. On the rst December, 1892, 
Sekandar, in exercise of the power vested in him, appointed his 
daughter Sobran Bibi as mutawalli ; she performed the duties of the 
office for over seven years and died in the year 1900, without ap- 
pointing any one as mutawalli. Two brothers of Sobran, Yakub and 

Yasin by name, however, took possession of the waqf properties and 
administered them for a term of seven years. On the aand February, 
"1907, Yakub and Yasin executed a deed of relinquish ment in favour 
of the plaintiff, Atimannessa Bibi, daughter of Imamuddin, the grand- 
Š son of Azimuddin ; in this deed they admitted that as the sole 
surviving.descendant of the founder she had a preferential claim to 
the office of mutawall. Immediately after this, there was a scramble 
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for the possession of the wagf properties, and on the zand July 1907, 
a suit was instituted, with the consent of the Advocate-General, 
under section 539 of the Civil Procedure Code of 1883, in the Court 
of the District Judge, by persons who claimed to be interested in the 
due administration of this religious trust. The assistance of the 
Court was sought, asit could only have been sought, on the allegation 
that the trust had been created for public” purposes. The three sons 
of Sekandar were originally joined as defendants. The present plain; 
tiff subsequently applied to be made a defendant, but as she alleged 
that the waqf constituted a private trust, not affected by section 539, 
her application was refused or the authority of the decision in Budh 
Singh v. Niradbaran (1), As the original defendan-s “did not deny 
that the trust was a public one within the :meaning of section 539, the 
suit as against them was tried in due course, and one Abdus Sobhan, 
who had married the daughter of Kariman, a son of Sekandar, was 
appointed mutawalli on the 28th May, 1908. The District Judge, 
however, expressed the opinion that he had a very strong suspicion 
that the suit was purely collusive and had been brought to defeat 
Atimannessa. On the 16th March 1910,she commeficed this suit 
for declaration of her title as mutawalli of this trust, which, she 
alleged, was a private waqf, and also for an injunction tp restrain the 
defendants (in which category she included Abdus Sobhan ), from 
interfering with her possession. of the endowed properties, The 
Subordinate Judge held, that the watjf* constituted a public trust, 
contrary to the allegation of the plaintiff, but that as the sole survi- 
ving descendant of the founder she had established a claim to the 
office of mutawalli superior to that of any stranger ; in this view, he 
decreed the suit. On appeal, the District Judge affirmed the view 
of the trial Court as to the public nature of the waqf, but dismissed 
the suit on the ground that so long as the decree in the suit under sec- 
tion 539 remained in force, na relief could be awartled to the plaintiff. 
The plaintiff has now appealed to this Court, On an analysis of the 
elaborate arguments addressed to the Court on both sides, the fol- 
lowing two points emerge for consideration, namely, first, did the 
plaintiff, as the sole surviving descendant of the founder become 
mutawalli by operation of law when the last mutawalli died 
without appointing a successcr ; and, sxondly, can the plaintiff be 
appointed mutawalli in this suit, instituted in the Court of the Sub- 
ordinate Judge and relief granted to her on the basis of such 
appointment. 

As regards the first grourd, it is plain that the plaintiff did not, 

(1) (1905) a G L. J. 431. 2 








P THE CALCUTTA LAW JOURNAL. [Von XXII. 


by- operation of law, become the mutawalli by right of inheritance on 
the death of the last mutawalli The rule on the subject is thus stated 
by Neill Baillie in his treatise on:Mahomedan Law (Vol. I. p. 593): 
“When the Superintendent has died and the appropriator is still alive, 
the appointment of another belongs to him and not to the Judge ; 
aad if the appropriator be dead, his executor js preférred to the 
Judge. But if he has died without naming an executor, the appoint- 
ment of an administrator is with the Judge. In the Asul it is stated 
that the Judge cannot appoint a stranger to the office of administra- 
for, so long as there are any of the house of the appropriator fit for the 
office ; and if he should not find a fit person among them, and should 
nominate a sfranger, but should subsequently find one who is quali- 
fied, he ought to transfer the appointotent to him. When the 
appropriator has made it a condition that the Superintendent shall be 
of his children and children’s children, and the Judge appoints another 
than one of these without any malversation, is the person so appoint- 
ed the Superintendent ? Boorhan-Ood-Deen has said ‘No’. It is 
obvious from this statement of the law that though a descendant of the 
founder has # preferential ¢laim to the office of mutawalli, he does 
not become mutawalli by right of inheritance, but has to be appoint- 
ed such by the Qadi who may supersede him if he is not qualified. 
This view is confirmed by two texts from works of recognised 
authority on Mahomedan Law, translated in the judgment of this 
Gourt in the case of KAajeh SBUullah«v. Abul Khair M. Mustafa 
(1). One of these texts is from the Iaf of Al Tarabulusi (Cairo. Ed., 

p- 42) and the other is from the Fatawa Alamgiri (Cal. Ed., Vol. II, 
P. 507) [See other texts translated by Amir Ali in his Mahomedan 
Law, VoL I, 4th Ed , Pages 451, 759, 760, 763, 765. Sea also 
Anglo-Mahomedan Law by Sir Ronald Wilson, para. 328 and 
Tayabji on Muhammadan Law, p. 414]. Indeed, it may be taken 
as a settled doctfine of Mahomedan Law that no right of inheri- 
tance attaches to a religious endowment. As Parsons J. observed, 
with the concurrence of Sargent, C. J. in Sayad Abdula v. Sayad 
Zain (a), it is by appointment that one officer succeeds to another,— 
appointment either by the original ap,propriator, or by his successor 
or executor or by the superintendent’ for the time being, or failing 
all these, by the ruling power. This is laid down distinctly 
by Macnaghten in his Mahommedan Law [Chapter X on Endow- 
ments paras. 5 and 6; Precedents of Endowments, Cases IX and 


X]. Consequently, the position cannot be sustained that the Lapa 
(1) (1909) L L. R. 37 Cale, 2633 11 G L. J. 304. i 
(2) (1888) L L. R, 13 Bom: 555. - 
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became by ‘operation of law the mutawalli of this wagf as the sole 
surviving descendant of the founder when the last mutawalli died 
without having appointed his successor. This conclusion is in 
accord with the decisions in Muhammad Sadiq v. Mahammad Ali(1) 
and Shakar Banoo v. Aga Mahomed (2). The first contention of 


the appellant must accordingly be overruled. ý 

As regards-the second ground, the question arises, whether in 
the present suit, instituted in the Court of the Subordinate Judge 
the plaintiff can be appointed mutawalli of the waqf As is obvious 
from the texts already mentioned, where, as here, the appropriator is 
dead and has not left an executor, the power of appointment rests 
with the Qadi. The problem thus requires solution} who is the 
Judicial officer in the British Indian System of Law who corresponds 
to the Qadi under the Mahomedan Law and can exercise his func- 
tions in relation to waqfs. The question has never been fully 
investigated, but it was assumed in the cases of Shama Churn v. 
Abdul Kabeer (3), In the matter of Woosatunnessa Bibee(4), In re 
Halima Khatun (5), that the civil Court of superior jurisdiction 
in the locality where the waqf propertieg are situatsd is vested, 
generally speaking, with the powers exercised by the Qadi under 
the Mahomedan regime. On the other hand, in AGwal Chand v. 
Golam Hossein (6), it was observed that if a" District Judge ora 
Judge of this Court in its ariginal jurisdiction could exercise the 
functions of a Qadi, there-was mb &pparent reason why a Sub- 
ordinate Judge who has jurisdiction over the waqf property should 
not be deemed equally competent to discharge those functions. As 
the question is of paramount importance, I have investigated the 
position of a Qadi under the Mahomedan Law, a problem which, 
so far as I am aware, has been treated” historically only in the 
valuable lectures on the History of, Moslem Legal Institutions 
delivered by Dr. Abdulla-al-Mamun Suhrawardy ‘hs Tagore Professor 
of Law in the University of Calcutta. No assistance in the solution 
of this question has been derived from an examination of the Legis- 
lative enactments and Judicial decisions relating to the powers and 
duties of a Qadi appointed under the Anglo-Indian System of Law. 
Amongst these may be mentioned Bombay Regulation XXVI of 
1827 repealed by Act XI of 1864, Act XII of 1880; Harington’s 

(1) (1798) 1 Mac, Sel, Rep. 22, 

(a) (1906) L. R. 34 I. A. 463 I. L, R. 34 Cale, 118; 5 CLAY. 134. 

(3) (1898) 3 C. W. N. 158. ara 

(5) (1910) I. L, R. 37 Cale. 870. i ; 
(6) (1909) L Lu R. 37 Cale. 179°(187)3 11 G Le Je 317. 
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Analysis of the Bengal Regulations Vol. I, and Ed., pages 67, 219, ° 
223; Colebrooke’s Supplement to Digest of Regulations pp. 1, 14, 
19; Morley’s Digest Introduction 30, 31, 34 and Tit Kazi; Muham- 
mad v. Sayad Ahmed (1); Jamal v. Jamal (a); Daudsha v. Ismal- 
sha (3); Baba v. Nassaruddin (4); A. G. v. Abdul Kadir (5). It is 
negeSsary therefore to examine the original textg on the subject 
The following texts ilustrate ae position of the Qadi under the 
Mahomedan Law. 


Text I. 


e 

Tf the execut8r or the Mutawali is appointed by the Judge 
(hakim), the safest course is that he (the Judge) should write in the 
judicial records and registers that he (the executor) is the executor 
appointed by a Judge possessing the atfthority of appointing the 
executor and the mutawali For if he (the Judge) limits himself to 
his statement “and he is the executor appointed by the Judge,” he 
(the executor) may sometimes happen to be (appointed) by a Judge 
not possessing the authority of appointing the executor and the 
mutawali, For the Qadi does not possess the power of appointing 
the executor afd: the mutawali, except when mention of the admi- 
nistration of waqf properties and orphans is expressly made in the 
Royal Lettets Patent (Manshur) of his (Qadi’s) appointment. Thus 
it becomes like the’ rule regarding the deputy Qadi (Naib Qadi), 
for it is indispensable therein to mention that Qadi so and so is 
peymitted to have a deputy to” ghard against this notion, supposi- 
tion, doubt [Jamial-Fagulayn by Shaykh Mahmud C. Ismail, better 
known as Ibu Qadi Samawah, Cairo Ed., VoL II, P. 15.] 


E Text II. 


Here there is a point to which attention should be called 
(Tanbih) and which is indispensable and it is—what is meant by 
the Qadi who possesses the powgr of appointing the executor and 
the mutawali and has the supervision of Waqfs? I say it is the 
chief Qadi (Qadi of Qadis) and not every Qadi, because of what 
is stated in the 27th Chapter of the Jamial-Fusulayn [Text I is 
quoted here] There is no doubt that the Sultan’s saying “I ap- 
pointed thee chief Qadi” is like expressly mentioning these things 
in the Letters Patent, as is expressly stated in the Khulasa in con- 
nection with the question of the Qadi’s power of appointing his 
substitute or successor. According to this, in their (Jurists') state- 

(1) (1861) 1 Bom. HL C. R. App. 18. (a) (1877) L L, R, 1 Bom, 633, 


(3) (1878) LL. R, 3 Bom. ya, (4) (1893) L L, R 18 Bom, 103. 
(5) (1894) L La R. 18 Bom, 401. 
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ment regarding obtaining a loan with the sanction of the Qadi; by 
Qadi the chief Qadi is meant, and in every place where the Qadi 
is mentioned regarding waqf afiairs. This is contrary to their (Jurists’) 
statement, “ when the ‘order, or judgment of a Qadi is brought 
before him, is referred to him, he executes it”; for this is gemeral 
(i, here the word Qadi istsed in a general sense) [Babr-al-Raiq, 
Cairo Ed., VoL V, p. 252]. . 

Text IIL ii 

(He was questioned) rega-ding a registered wadi set aside by a 
deputy Qadi who relied on the absence of its bindingness accord- 
ing to: the Great ImAm—‘ has the deputy the power of setting it 
aside for the reasons mentioned or is the power of setting it aside 
peculiar to the original Qadi” ? 

(He answered) :—It is stated in the Bahr-al-Raiq [Text TI is 
quoted here as far as “ waqf affairs.”] 

Thus it (ie, Bahr-al-Raiq) is explicit regarding that the deputy 
Qadi has not the power of setting aside the wagf and that is 
peculiar to the original (Qedi) in whose letter of appointment the 
Sultan has mentioned the appointment of *mutawalis and executors 
and to whom he has delegated the affairs of waqf. And reliance 


should be placed upon this al:hough our master Shaykh Muhammad - 


C. Strat}al-Din-al-Hanuti has examined, criticised, discussed it; 
because of the difference of of „opiniop* ewith regard to the MAD Gah On 
in an unrestricted sense of the like of it to the Deputies in this age? 

And there is no special text with regard to this question so far 
as our research goes and similarly so far as the research of our 
abovementioned master and that of Shaykh Zayn, author of the 
Babr-al-Raigq goes. And verily he (the author of the Babr-al-Raiq) 
‘deduced it juristically and God knows best [Fatawa Khayriyah, 
Vol, I, p. 118, Second Edition, Government Press, Bulag, Cairo]. 

Taxt IV. | 

“ Here there is a point, etc.” Al-Ramtit says—I say, in the 
collection of fatwas of our master Muhammad C. Siraj-Al-Din 
Al-Hannti there isa question with regard to their (Jurists') statement 
that the istibdal (excbange) can be effected by the Qadi when there 
is no stipulation of the .waqf [to that effect]. Is the chief Qadi 
meant thereby or it is not peculiar to him and is it a condition that 
it should be written in bis let-ers patent ? 


* The author of the Radd-al- Moktar quoting this passage reads the word 
translated ‘‘ difference of opinica” as Ikbtilaleconfusion, disorder, tumult. See 
below Text IV and V. 


+ Author of Fatawa Khayriyah. i ? à 
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The answer: We have not seen any one restricting it to the 
condition that it should be in his letters patent as they (jurists) 
baye restricted it with regard to the power of giving minor girls in 
marriage and with regard to [the Qadi’s péwer of appointing] bis 
substitute, successor. Therefore it should be acted upon in an 
unrestricted, general sense. And amongst those which indicate 
that [the power of effecting} istibdal does not peculiarly belong to 
the chief Qadi but rather it (istibdal) can be as much effected by 
dis deputy as by himself, is the fact that it is not lawfal for’ bim to 
appoint his deputy as his substitute, successor unless the power of 
doing so is delegated to him by the Sultan. And when the power 
of doing so is delegated to him (Qadi), then the authority of his 
deputy is based on the permission of the Sultan, and he (the deputy) 
stands in the stead of the pérson appointing him his deputy, viz., 
the Chief Qadi, as they (jurists) have expressly laid it down regard- 
ing the question of appointing a successor, Therefore what is 
understood by their (jurists) statement is that when in the letters 
patent of the Qadi, the power of giving minor boys and girls is 
stipulated, he (Qadi) bas that power and then the person appoint- 
eq by him. So they (jurists) have made the permission of the 
Sultan to the*Qadi as to giving in marriage sufficient with regard 


“40 his (Qadi’s) conducting it as well as [with regard to] the person 


appointed by him (Qadi) becayse of his standing in his (Qadi's) 
stead. And when the conducting of marriages is lawful for the 
deputy with their (Jurists’) express declaration that it should be stipu- 
lated for the Qadi in his letters patent, then how without it? The 
teXt of Ibn-al-Hammam regarding the order of succession of matri- 
monial guardians is ay follows: “Then the Sultan, then the Qadi 
if the (power of) giving in marriage of minor girls and boys is stipu- 
lated in his patent pf office, then the person appointed by the Qadi.” 
Thus he (Ibn-al-Hammam) has made the stipulation, I mean his 
statement “if ......stipulated in “his patent of office,” refer to the 
Qadi only and not to him and to the person appointed by him, 
because he (Ibn-at+Hammam) has not put it (the stipulation) after 
both of them [f.c., after the word Qadi and “the person appointed 
by him™], Yes it is true that in the writings of some of them (jurists) 
is to be found that he (Ibn al-Hammam) has put the stipulation after 
the word Qadi as well as “the person appointed by him.” Thus 
the text is capable of being made to refer to the Qadi as he is the 
original (incumbent) or to both of them. Finis. But he (Al-Ramti) 
has stated in the Khayriyah [Collection of his fatwas, see Text III] 
towards the commencement of the Chapter on wagf, the text of the 
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Bahr-al-Raiqg mentioned here. . Then he says “thus it (i.e, Bahr- 
al-Raiq) is explicit regarding that the deputy Qadi has not the power 
of setting aside the waqf and that that is peculiar to the original 
(Qadi) in whose letter of appointment the Sultan has mentioned the 
appointment of mutawalis and executors and to whom he has dele- 
gated the affairs of wadi. And reliance should be placed upon this, 
although our master Shaykh Muhammad C. Siraj-al-Din-al-Hanuti 
has examined, criticised, discussed it because of the confuston* with” 
regard to the application in an unrestricted sense of the like of it toe 
the deputies in this age. And there is no special text with regard 
to this question so far as our research goes and similarly so far as 
the research of our abovg-mentioned ‘master and that of Shaykh 
Zayn author of the Bahar-al-Raiq goes. And verily he (the author 
of the Bahr-al-Raiq) deduced it juristically and God knows best 
[Manhat-el-Khalig marginal gloss on the Bahral-Raiq by Ibn 
Abidin the author of the Radd-al-Muhtar Vol. V. Cairo Ed.] 
Text V. 


“Then the power of appointment is for the Qadi.” 
“For the Qad” : In the Bahral-Raiq he has restricted “it to 
the chief Qadi, relying on the passage from the Jamial*Fusulayh 
quoted by us one leaf back. Then he (the author of the Bahr-al- 


Raiq) states: ‘According to his their (jurists) statement regarding ` 


obtaining a loan with the sanctien of the* Qadi, by Qadi the chief 
Qadi is meant and in every place where the Qadi is mentioned 


regarding waqf affairs, This is contrary to their (jurists) statement, — 


“When the order or judgment of a Qadi is brought before him, is 
referred to him, he executes it.” For this is general. It is stated in 
the Khayriyah “Thus it (i.e, Bahr-al-Raiq) is explicit regarding 
that the Deputy Qadi has not the power of setting aside the waqf 
and that that is peculiar to the original (Qadi)"in whose letter of 
appointment the Sultan has mentioned the appointment of mutawalis 
and executors and to whom he has delegated the affairs of wagf. 
And reliance should be placed upon this, although our master 
Shaykh Muhammad C. Simjal-Din-elHanuti has examined, criti- 
cised, discussed it because of the confusion (Ikhtilal) with regard 
to the application in an unrestricted sense of the like of it to the 
Deputies in this age. And there is no special text with regard to 
this question so far as our research goes and similarly so far as the 
research of our above-mentioned master and that of Shaykh Zayn, 
author of the Bahr-al-Raiq goes. And verily he ( the author of the 


* The word translated confusion bere is (/2Ai/af) in the original, while in text 
: JIT the word used is ikiia m difference of opinion. 


e 
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Bahr-al-Raig ).deduced it juristically, , Andhe (the author of thé 
Fatawa Khayriyah, ‘Khayr-al-Din-el-Ramti ) bas quoted in his mar- 
ginal gloss on the Bahr-al-Raiq the text of his master Al-Hanuti in 
extenso and has confirmed it( see Text IV). And of it ( the 
text ) is—And amongst what indicates that ( the power of effecting) 
istibdal of wagf is not peculiar to the chief Qadi but rather is’lawful 
to hig deputy as well is the face that his deputy is his ocum ferens 
Therefore what is understood by their ( jurists’) statement is that 
ewhen ( the power of ) giving minor girls and boys is stipulated in his 
letters patent that ( power ) belongs to the person appointed by him. 
The text of [bn-al-Hammam as to the order of succession of matri- 
monial guardian is.—Then the Sultan, then the Qadi if that is 
stipulated in his patent of office, then the person appointed by the’ 
Qadi. End of the quotation in substance. (Note). But he 
(the author of the Aufa-al-Wasail ) has stated that the governance 
of the waqf is for the Qadi even though the Sultan has not stipulated, 
it in his investiture and has not ascribed, assigned it to any one. 
And this is cogtrary to what is reported, quoted in the Jami-al-Fusu- 
lyan (Radd-al-Mubrar, Vol. III, p. 635, Ed. Constantinople). 
n Text VI. 


“Tf the Qadi associates with the Mutawali a reliable person“. Tt 
is stated in the Bahr-al-Raiq [ Text, IĮ is quoted here |, Al-Tahta- 
wis Commentary on the Dwrrel-Mukhtar, Vol II, p. ao ( Gove 
“Press, Bulag Cairo). 

Text VII. š 
+ He was questioned Is the Qadi’s appointment of another person 
as mutawalli valid even if he is not the chief Qadi or does it de- 
pend upon his being that and what is meant by the Chief Qadi? 
~ He answered —When the mutawalli dismisses himself, resigns his 


office before, in the presence*of the Chief Qadi and he (the Chief 


Qadi ) appoints another as mutawalli it is valid. Similarly -when the 
( news of ) dismissal, resignation, reaches the Qadi, he becomes dis- 
missed, otherwise not. By the chief Qadi is meant the person who 
is expressly authorised by his letters patent to have the administra- | 
tion of waqf properties and orphans, or to whom the Sultan says “I 
have made thee chief Qadi”. It is stated in the Bahr-al-Raiq ( Text 
11 is meted, here ) [ Fatawa Mahdiyab, Vol. II, p. 575, Cairo Ed. ] 
, ‘Tsxr VIII, 5 l 


When the Sultan s says to aman “I made thee a Qadi” he Bis not 
the power of appointing a. substitute, successor except when he 
(Sultan) permits him to do that expressly, or by implication by say- 


. 
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ing “I made thee chief Qadi” because it is the chief Qadi who acts 
as he pleases respecting Qadis as regards investiture or dismissal. 
Thus it is laid down in the Dhakhirah ( Fatawa Alamgii, Vol. III, 
p. 388, Cal Ed.) . 

Text IX. 


e 

And the Qadi cannot appoint a successor substitute a deputy 
except when ( the authority to do so)” is delegated to him expressly 
like “ Appoint whomsoever thou likest 2’ or implicitly like’ “I made 
thee chief Qadi.” And here the implication is strogger, for in th? 
explicit stated above he possesses the power of appointing a succes- 
sor not that of dismissal. And in the implicit he possesses both, like 
his (Sultan’s) saying ‘Appoint whomsoever thou likest, ‘supersede 
(substitute) whomsoever thou likest, for it is the chief Qadi who acts 
as he pleases respecting them (Qadis) as régards investiture or dis- 
missal (Durr-al-Mukhtab) p 526, Cal Ed) ` 


Text X 


The appointment of a Qadi is not valid unless „the person ap- 
pointed combines in himself the conditio&: of evidence ( qualifica- 
tions of a witness) according to the, Hidayah, viz, Islam, Taklif, 
Freedom etc. (Fatawa Alamgiri VoL ITI, p. 378, Cal. Ba). Of. Hamil- 
ton's Hedayah ( Grady Ed) Bk. XX. p. 334. 

"Text ZI, m 

It is stated in the dulinan “And Islam is not a condition “in 
him 4. 4. in the Sultan who invests (a person with the office of Qadi), 
Thus it is laid down in the Tatarkhaniyah” ( Fatawa Alamgiri, Vol. 
III, p. 379, Cal. Ed). ae 

Terr XIL ° 


Tt is valid to accept ths investiture of office of Qadi from- a As 
Sultan and from a tyrant even though’ an, infidel {iti is stated: by Mis- 
kin and others) except when he prevents bim from doing justice, what 
is right ; then it is lawful ( Durr-al-Mukhtar) p. 524 Cal. Ed. 

Text XIII. 

And qualified for it (office of Quadi) is one who is qualified for 
being a witness. This is contrary to the statement- of AlZaylai 
in the (Chapter on) Arbitration to the effect that the investiture 
of an infidel with the office of Quadi in order to.decide between 
non-Moalems under Moslem protection’ (Ahl-al-Zimmah) is valid. 

. It is clear from an examination of these texts that, under the 
‘Mahomedan Law, that Quadi alone was “competent to exercise 
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authority ip respect of waqfs who was so expressly authorised in his 
letters patent, There was some diference of opinion upon the 
question, whether such express authority was needed when a person 
was explicitly appointed the chief Qadi; but,even here the balance 
of opinion of jurists favours the view that power should be expressly 
aonferred on the chief Qadi to validate the admjnistration of waqfs 
by him. - There is also authority to show that the supreme authority 
in the state, by whom the *Qadi is appointed, need not be a 
Mahomedan, and, although there is some divergence of opinion, 
‘there is also authority to show that the office of Qadi may be held 
bya non-moslem for the decision of disputes between non-moslems 
under moslo protection. As this is a matter regarding religious 
usages and institutions within the meaningef section 15 of Reg. IV of 
1793 the rights of the parties must be determined with regard to 
the provisions of the Mahomedan Law on the subject: Per 
Peacock, C. J. in Audratulla v. Mahini Mokar (1). It follows 
accordingly that a Subordinate Judge, who has not been expressly 
authorised by Government to exercise functions in connection with 
the-administratibn of waqfg, is not competent to act in that behalf. 
Wheth&r a District Judge has implied authority to exercise the 
functions. performed by a Qadi under the Mahomedan Law is 
doubtful. In respect of waqfs.which may be described as trusts 
éreated for public purposes of a religioys nature within the meaning 
of syb-section 1 of section 9” of the Civil Procedure Code, 1908, 
the District Judge may be assumed to have been authorised to dis- 


„charge the functions of a Qadi. The real difficulty arises in the 


cage of private wagfs; it is desirable that to cover such cases, the 
Local Government should authorise either District Judges or Subor- 
dinate Judges or even Judicial officers of a lower grade, if it be 
thought desirable, to exercise the functions of a Qadi. When au- 
thority has been sf conferred, ea question may arise, whether the 
assistance of the Court is fo tbe invoked by a suit or by an applica- 
tion (see Mahamad v, Akmadbhai (2). The case before us, 
however, is reasonably free from difficulty. The Courts below have 
concurrently found that the waqf was public and has thus negatived 
the fundamental allegation of the plaintiff The District Judge 
had jurisdiction under section 539 of the Civil Procedure Code of 
1882 to appoint the defendant as mutawallii The Sybordinate 
Judge has no authority to recall that order and to appoint the 
plaintiff as-mutawali: Saiyid Ali v. Ali Jan (3). It might have 
Le areca ain 134 (169). (2) (1900) L L. R. 25 Bom. 327. 
: -(3) (1912) L Le R, 35 AIL 98; tr A. L, J. Ri a5, ` 
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been otherwise if the suit had been instituted by a person already Crvtt. 
appointed mutawalli, for example by a testamentary instrument: 1915. 
Mohammad Abdul Majid v. Ahamad Saeed (1). The remedy of the 6, ole 
plaintiff obviously is ta proceed under section 92 of the Code of 1908 ; 
and to get herself appointed mutawalli on the ground that she had the 
preferential right ta the office as the sole surviving descendant of the Moherjee, J. 
founder at the time of the death of the last mutawalli Infact, she ~ 7 
would have been so appointed in the suit mentioned, if she had not 
asserted at the time that the waqf was private. It would be open 
to her now, however, to accept the decision in this suit that the 
waqf is public and to proceed on that basis under section 932. 
The inference follows that in the present suit ås framed, the 
plaintiff cannot be appointed mutawalli and the suit has conse- 
quently’ been rightly dismissed. The appeal is accordingly dis 
missed with costs. 
Beacheroft, J.—I agree that this appeal must be dismis-ed for 
the reasons given by my learned brother. I express no opinion as to 
the position of the District Judge with reference to private waqfs. 
AT. u R Appedl dismissed, 
(1) (1913) ITA; L. J. R 67331. L. R 35 AIL 4597 s 





CIVIL RULE. 


Before Sir Asutosh Mookerjle, Knight, Judge, and Mr. Justice Ree. 


TARASANKAR GHOSE AND OTHERS Crv 
r. - 1915. 
d + . 
BAZIRUDDI AND OTHERS, May aa 


Exparie decree—Application to se? aside—Bengal Tenancy Act (VILI of 1885), 
sec, 153 A—Admission—Admission of different kelding—Depesit—Limite- 
then Act (IX of 1908), Sees. 5, 18, Sch. K Art. 164¢—- Revision—Acting with | 
material irrepularliy—Limitation, question gf, met adjudicated upon—Ctoil 
Procedure Code (Act V of r908), Sec. 145, O. TX R. 13. 

The admission comtemplated by the legislature in section 153A of the Bengal 
Tenancy Act is an admission that rent is due in respect of the holding for which 
the suit had been instituted. 

Where the defence in substance was that the defendant did not hold the hold- 
ing alleged by the plaintiff and that he was liable in respect of rent of a different 
holding : 

Hald, that it did not constitute an admission within the meaning of section 
153 A of the Bengal Tenancy Act, that the rent was due from him to the plaintiff 
and that the defendant was not bound to make any deposit at ar before the time 
when inêp NER nay creas eke a Kia AN : $ 

* Civil Rule No. of 191 ngalah against the decision of Moulri N. S, M. Zam 
ween Munsiff of Dacca, the 27th September, 1914. 


May, 7. 
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` Where summons was duly served, an application to set aside experte decroe 
should be made under article 164, Sch. I of the Limitation Act, within thirty daya 
from the date of the decree. It is not competent to the Court to extend the time 
under section 5 of the Act ; and if no ground of fraud is established, section 18 is 
inapplicable. 

Itds open to the High Court to interfere in the exercise of its jurisdiction under 
secfion 115 of the Code of Civil Procedure, if the Court bel®w has granted relief 
without adjudication of the question ofjimitation on an application which, on the 
fagp of it, was barred by limitation, although it might not have been open to the 
Court to interfere, if the lower Court had considered the question of limitation 
afd decided it erroneqisly. 

Kailask v. Bittonath (1); Sundar y. Dorn (2) and Rampopal v. Joharmall (3) 
referred to, : 

_ Application for revision unrfder section 115 of the Code of Civil 
Procedure by the Plaintiff. 

| Application to set aside an exfarts decree in a suit between 
landlords and tenants. 

The questions in controversy were, frsf/y, that as the defendants 
did not deposit the decretal amount, the Court below was not compe- 
tent to entertaip the application to set aside the exparte decree under 
section 353A of the Bengal*lenancy Act ; and, second/y, that the Court 
below was bound to dismiss the application under Art. 164, Sch, I 
of the Limitatfon Act, as it was made more than thirty days from 
the date of the decree ; and, Mri whether High Court could 
interfere under section 115 of, the *C8de of Civil Procedure. 

-eThe material facts and arguments appear from the judgment. 

Babus Sarat Chunder Roy Chowdhury and Bhudeb Chunder Roy 
for the Petitioners. 

Babu Satis Chunder Chowdhry for the Opposite Party. 

“. The judgment of the Court was delivered by 

Mookerjee J.---We are invited in this Rule to set aside an order 
made under Rule 33 of Ofder 9 of the Code of Civil Procedure. 
The petitioner sued the oppesite party and four other persons for 
recovery of arrears of rent. The opposite party, who was the first 
defendant, alone entered appearance and filed a written statement. 
On the day of trial, however, no one appeared on his behalf. The 
result was that an expfarte decree for rent was made against 
him on the rsth January, 1914. On the z5th February, 1914, he 
made an application to the Court to set aside the exparte decree. 
That application was granted on the 27th ‘September, 1914. 
The validity of this order is now challenged on two grounds, namely, 
Arsi, that the Court was not competent to entertain the application, 


C W, Neer LLR 
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under Rule 13 of Order g of the Code of 1908, ‘inasmtuch as the 
requirements of section 153A of the Bengal Tenancy Act were 
not fulfilled ; and secondly, that the Court was bound to dismiss the 
application as barred by limitation under Art. 164 of the Schedule 
to the Indian Limitation Act. 


As regards the first ground, we are of opinion that it cannot 
possibly be maintained. Section 1§3A requires that no application 
to set aside an exparte decres in a’ suit between a landlord 
and tenant as such shall be admitted, unless the applicaat 
has, at or before the time when the application is admitted, 
deposited in the Court to which the application ig presented the 
amount, if any, which he admits to be’ due from him to the decree- 
holder, The petitioner contends that the defendant admitted that 
rent was due from him to the plaintiff and yet did not.make the 
requisite deposit. To test the validity of this contention, we must 
examine the plaint and written statement. The plaintiff claimed 


rent in respect of several parcels of land within definite boundaries, 
said to cover an area of 5 pakis and alleged to have been held by 
the defendant under him atan annua? rent of Rs. 3-1p. The 


defendant pleaded that the land mentioned in the plaint constituted 
a portion only of his holding ; he appended to the wriften statement 

a list of the parcels of land held by him within the boundaries 

mentioned and asserted thaf hé held aj] these lands as one holding 
at an annual rent of Rs. 9-13. He further stated that he had always 
been ready and willing to pay the rent lawfully payable by him. 
Under these circumstances we have to determine whether the de- 
fendant may be said to have admitted that rent was due from “him 
to the plaintiff within the meaning of clause (a) of section 153A. 
We are of opinion that the question must Be answered in the 
negative. The defence in substatce was that the defendant 
did not hold the holding alleged by the plaintiff and that he was 
liable in respect of rent of a different holding that does not consti- 
tute an admission that rent is due from him to the plaintiff; the 
admission contemplated by the Legislature is an admission that rent 
is due in respect of the holding for which the suit has been instituted. 
It is further clear that if the contention of the plaintiff is well- 
founded, the written statement itself should not have been accepted 
under section 149 of the Bengal Tenancy Act; it is significant that 
no such objection was taken by the plaintiff to the reception of the 
Written statement. In our opinion, it is plain that the requirements 
of section 153A. have been fulfilled; the defendant was not bound 
to make any deposit, because he did not admit that any money was 
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due from him to the plaintiff in respect of the holding for which rent 
was claimed. The first contention consequently fails. 

As regards the second ground, it is plain that the application is, 
on the face of it, barred by Limitation. Articte 164 of the Schedule 
to thg Limitation Act provides that an application by a defendant for 


. anrder to set aside a decree passed experts may? be made within 


thirty days from the date of thee decree or, where summons was not 
duly served, when the applicant had knowledge of the decree. In 
this case, the summons was duly served. Consequently the- 
defendant was bofind to make his application within thirty days 
from the date of the decree, that is, within thirty days from the rsth 
January 1914. This he did mot do. It was not competent to the. 
Court to extend the time under section § of” the Indian Limitation 
Act, nor, was any ground of fraud established so as to bring the 
case within the scope of section 18. On behalf of the respondent, 
however, it has been urged that this point was not taken before the 
Court below and should not now be entertained.. It is conceded on 
behalf of the petitioner that the point was not brought to the notice 
of ‘the Court, but under section 3 of the Indian Limitation Act it. 
was obligatory upon the Court tọ dismiss the application, although 
limitation wAsenot set upas a defence: Balaram v. Mangta. 
Dass (1). The position, then, is that the Court has entertained . 
an application which, on the face of #, «vas berred by limitation 
and,has failed to adjudicate upSn°the question of limitation. Con- 
sequently, as ruled by this Court in the case of Kailash v. Bisso- 
rath (2), it is open to this Court to interfere in the exercise of its 
revisional jurisdiction under section 115 of the Code, although it 
might not have been open to the Court to interfere if the Court below 
had considered the question of limitation and decided it erroneously, 
as ruled in the cases of Sundar Singh v. Dorw Shankar (3) and 
Ramgopal v. Joharmall (4). We hold accordingly that the Court 
below acted with material irregularity,in the exercise of its jurisdic- 
tion in granting relief, without adjudication of the question of limita- 


tion, on an application which, on the face of it, “was barred by 


limitation. 
_ The result is that this Rule is made absolute and the order of 
the Court below discharged. As the ground on which the petitioner 
succeeds, was not taken in the Court below, each party will pay 


his own costs throughout these proceedings. 
A. T. M. Kule made absolute, 
1) (1907) L L. R. 34 Cale, 941 360. L. 
(3) 896) 1 C. W. Ke 67 i OHS L L. R. 20 All, 78, 


9 (1932) LL Re 39 Calo. 473. 
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Before Mr. Justice Imam and Mr. Fustice Greaves. 


, JITENDRA NATH PALIT Se 
V. 


LOKENDRA NATH PALIT AND OTEERS.$ 


Ultra vires —University-—If can hold property in trusi—Trusi constituding a 
charitable gift—TIllegal conditions, effect of—Indian Universities Act (VIII 
af 1904), s6cs, 1, 3;—U niversity, if can accept grant subject to condition— 
Trustess—Eeclusion of one trustee, effect of — Students’Spudents of other 
University. z 


The powers of the University as given by Acts II of 1857 and VII 


of 1904, to hold and possess property for their purposes, are exhaustive 
and no objection to their accepting trusts can validly be urged, = — 


It is open to the University to accept a grant or testamentary disposition 
.beneficial to thelr purposes subject to the grantor’s conditions, _ 

The term ‘students ` in section 3 of Act VIII of 1904 - -include - nda: 
gradutes belonging to any other University. e 


The exclusion of one co-trustee by geason of legal disability, would bel; 
ther occasion a failure of the trust, nor would such an event affect the 
status of the other trustees or thelr competence to tarry oat the “directions 
In the trust deed. ee 


Per Imam F.—Tho object of Act ViIPof 1904 is to extend the ba 
of the University and not to cramp it, 


Ifthe trusts constitute a charitable gift and'the conditions aro egal, 
the charity takes the gift discharged from the conditions, i 


Per Greaves $—The provision forthe foundation of two Professorships 
or Chairs with a condition that in certain drents the University should 
mako recurring grants for the upkeep &o, falls within “the powers conferred 
p clauses III and XIV of Act VIII of 1904 ° 


e proyision in the Indenture that th8 Professorships of Chairs shall ` 


ere be filled by Indians, is to be read in light of the general words at tha 
end of clause III of Act VIII of 1904, 


“The provision for lecture rooms, laboratories &c , and for the application 
by the University of a certain sum for the construction thereof on a certain 
site, falls within the words of clause 3 of Act VIII of 1904. 

Suit for a declaration that the two indentures, whereby Sir 
Tarak Nath ‘Palit purported to grant certain properties to the 
Calcutta University upon certain trusts and conditions are invalid 
and inoperative in law and that the properties are unaffected 


* Original Civil Suit No, 1384 of 1914. 
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thereby and form part of his estate. The plaintif also asks for 
an order that the executor defendants do administer in due course 
of law the properties as assets of the estate of the late Sir Tarek 
Nath Palit. 

e The indentures, will of late Sir Tarak Nath, ematerial facts and 
arguments appear from the judgments. 


© Muss H. D. Basu, L. Fames and Arabinda Ray for the 
Plaintif. 


Mr. Adoocate- General with Messrs. B. Chakravarti and Mf, R. 
Mehta for tha Defendants-(Calcutta University). 


ao i a. à. Ve 


- The judgments of the Court were as follows: 
Imam J.—This is an action brought to declare that 


“two indentures dated the 15th June, rgra and the 8th October 


1912 respéctively executed by the late Sir Tarak Nath Palit are 


“invalid and ‘én6perative in law and that the properties covered 
- by those indentures are “unaffected thereby and form part of the 
~“ estate of the deceased, and ffirther for an order that the execu- 


tors under the. will of the late Sir Tarak Neth do, in due course 


of law, administer the said prongrtigs as assets belonging to 
his estate. 


* The plaintiff Mr. Jitendra Nath Palit is one of the two sons of 
the late Sir Tarak Nath, and, under the Hindu Law of the Bengal 


School by which the family is admittedly governed, is one of the 
heirs of the deceased. i 


‘ Sir Tarak Nath died on the 3rd October 1914 having a will 
dated the snd May 1914, whereby he appointed his second son 
Mr Lokendra Nath Palit, and Mr. Sisir Kumar Mullick executors 
thereof. At the time of his death his heira were his two sons above 
mentioned and his widow Lady Palit. 


By the first Indenture dated the rsth June 19132, Sir Tarak 
Nath purported to transfer and convey certain properties to the 


University of Calcutta on the conditions and upon the trusts men- 
tioned in that deed. 


r 


By the second Indenture dated the 8th October 1912, he pur- 
ported to transfer and convey to himself, Sir Asutosh Mookerjee, 
Mr, Sisir Kumar Mullick, and the University of Calcutta, certain 


other properties upon trusts and coriditong mentioned in that 
deed, 
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By his will dated the 3nd May 1914, after making certain 
express bequests in favour of some persons he devised the residue 
of his estate to the University of Calcutta to be held and applied 
by that body upon trust specified in the two indentares, 


Sir Tarak Nath’s object in creating the musts can best be 
expressed in his own language, which I quote here from the first 
indenture ; — 


“ And whereas the Founder (meaning himself) has for ae 


time past contemplated doing something of a pemmanent charactef 
for the promotion and diffuston of Scientific and Technical Educa- 
tion in Bengal and the cultivation and advancement of*Science Pure 
and Applied amongst his countrymen, and. in the belief tha: this 
object could be best attalned by -the establishment of University 
Professorships of Sclence as a first step towards the foundation 
of a University College of Science and Technology, he: “DANANG 
the sald University of Calcutta &c, &c,” 


`” The conditions in that indenture are the following aas 


(A). The University of -Calcutta should found two Prefessor- 
ships or Chairs, one of Chemistry dnd the other of Physics, and 
apply the entire income of the properties covared by the inden- 
ture or so much of it as they deem necessary towards the mains 
tenance of those two Chairg, and should the entire income be 
found insufficient for the purpose, the University should make 
such recurring grant or contribution as may be required ta sup- 
plement the deficiency. : 


(B) The sald Chairs shall always be filled by Indians (that is, 
persons born of Indian parents as contradistinguished from persons 
who are called ‘Statutory Natives of India’) to be nominated by 
the Governing Body hereafter menttongd who may in their discre- 
don require a Professor-elect to receive special training abroad 
before he enters upon the duties of his office and who may give 
such ,Professor-elect during such period of his training abroad 
such allowance including travelling expenses, a9 may in each 
case be determined by the Governing Body==such allowance being 
considered as part of the malintenaiice expense- of the Chair 
or Chairs. ; e 


(C) In connection with the said Chairs the University shall from 
its own funds provide suitable Lecture Rooms, Libraries, Museuma 
Laboratories, Workshopy and other, facilities for teaching and 


gh 
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Civar. research, and it shall out of its own funds ear-mark and set apart 


1915. , asum oftwo lakhs and fifty thousand rupees and apply the same 
Jitendra N ath’ towards the construction of such Lecture Rooms &c, of perma- 


”, nent and substantial structure with proper and adequate equipment 
Lokendra Nath, on the site of premises No. ga Upper Circalar Road, one of the 
Imam, F. : properties covered by the indenture. 
. (D) The Governing Body shall consist of the following per- 
sons :— 
(1) The Vie-Chancellor of the University as Ex-Officio 


President. 

(3) The Director of Public Instruction, Bengal. 

(3) The Dean of the Faoulty of Science of the University. 

(4) The Dean of the Faculty of Engineering of the Univer- 
sity. = 

(5) Four members of the University to be annually elected , 
by the Senate, at least two of whom shall be represen- 


tftives of Calçutta Colleges under Indian management 
affiliated in Science | to the University. 


* 6) Four members to be neraka every three years by the 

F Founder, and after his death by» his representative or 

representatives in that behalf. The Hon'ble Sir Asutosh 

. Mookerjee shall “always bè a nominee of the Founder 

if he has not otherwise a seat on the Board of the said 

Governing Body. The power of nominating a successor 

or successors shall be inherent in every original or 
derivative nominee of the founder. 


(7) Two repfesentatives of the Professorial Staff to be elected 
by them annually from amongst themselves. 


(E) The University shall from its own funds make such recur- 
ring and perlodical grants as may be required (a) for the mainten- 
ance of the two Chairs, (b) for the maintenance of the Lecture 
Rooms, Libraries &c in such a state of efficiency as may be 
required and approved of by the Governing Body, subject to the 

` control ofthe Senate, (c) for the maintenance and repairs of the 
building to be erected at No. 92 Upper Circular Road, and (d) for 
the payment of all rates and taxes and other impositions payable in 
respect of = sald preilaee. 


(F) It shall be the duty of the Profeasors (a) to carry on 
Original research’ with a view to extend the bounds of know- 
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ledge, (b) to stimulate and guide research by advanced students, 
and as an essential preparation for this purpose (c) to arrange for 
the adequate instruction af students for the Degrees of Bachelor of 
Science with Honors,’and Master of Science and Doctor of Science 
and also of other students who may be exceptionally qualified in 


any of the subjects’of study though they may not be even under- . 


graduates of any University, provided that they be recommended by 
the sald governing body. . 

. (G) If the income of the endowed properties gxceed the amoust 
required for the maintenance of the two chairs, such surpius in- 
come may at the discretion of the governing body ebe applied to 
the payment of Scholarghips or stipends to such advanced students 
for the Degrees of Master of Sclence or Doctor of Sclence as may 
receive training or carry on research under the said Professors—the 
number and value of such scholarships to be determined by the 
said governing body. 

(H) The income of the endowed properties shall be aocumula- 
ted by the University until the Chairs are founded the accumula- 


tions to be treated as part of ae corpus of the endowed pro- 
perties. a 6 

() The Buildings now standing upon the premises No. 92, 
Upper Circular Road shal? be dismantled under the direction of 
the University who shall sell the old materlals and hold the, sale 
proceeds as part of the corpus of the endowed properties. 


The indenture recites that the University having agreed to 
accept the founder’s offer of the properties upon the conditions and 
trusts above stated, hein persuance of the agreement aod in con- 
sideration of the premises granted, transferred and conveyed to the 
University the properties set out ip the schedules to the indenture, ° 
‘and it was agreed and declared betwedn the parties to the indenture 
that the University should hold the endowed properties on the 
condition and upon the trusts already recited. On behalf of the 
University the indenture was executed by their ~Vice-Chancllor, 
Sir Asutosh Mookerjee, who affixed to the deed the common seal 
of the University, 


By the Second indenture dated the 8th October, 1912 made 
between Sir Tarak Nath (therein described as the Settlor) of the 
first part, Sir Asutosh Mookerjee, Mr. Sisir Kumar Mullick and 
the University of Calcutta (therein described as the Trustees) of 
the second part, and the University of Calcutta (therein described 
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ovit, as the Trustee University) of the third part, the settlor granted, | 
1915. i conveyed, assigned or transferred the properties mentioned in the 
Jitendra Nath ° oe pana to the Trustees upon the trusts and to 
J and for the ends, intents and g 
Lokendra Nath f nts and purposes dedlared in the inden. 
ture, ws :— 
e 


ipiam, J: * (a) During the lifetime of the settlor to permit him to collect, 
receive and take the rents, isgués, profits, dividends and income 
of all the Trust Estate for his absolute use and benefit, 


. (b) Upon the death of the Settlor, the Trustees, or the survi- 
vors or survivor of them, do and shall transfer and make over the 
said trust estate to the University of Calcutta who shall thenceforth 
become the sole Trustee of the sald indentire and shall hold and | 
stand possessed of the Trust Estate upon the following trusts: 

(1) To collect the income of the Estate and thereout pay all 
necessary charges. we car 

(2) To set apart 100,000 Rupees out of the Trust Estate and 
to “apply the enet income thereof in perpetuity in 

* establishing and maintaining scholarships for advanced 

g students in science to’enable them to carry a regearch 

or investigation outside India, the number and value 

° of such scholarships to be getgrmined by the governing 

» body mentioned in the indenture dated the i5th June 

1912, the right of nomination to any of the scholarships 

resting with the governing body. 

(3) To pay and to transfer to the authorities of the institution 
known ag the Sakhi Shilpa Samity, Government securi- 
ties of the 34 per cent loan of the nominal value of 

. Rs. 15,009 whenevér the same may be required by that 
institution, to be appfied by it for providing local habi- 
tation for Hindu widows, and upon an undertaking 
by that institution to refund the same to the Trustee 
University whenever the said local habitation ceases, 
to be utilized for the promotion of the welfare of 
Hindoo widows, in which event the Trustee University - 
to hold the amount so refunded upon the trusts declared 
in the indenture of the 15th June 1913. 


A (4) To pay and transfer to the Albert Victoria Hospital, 
Calcutta Medical Schoo! and College of Surgeons and 
Physicians, Bengal Government ‘Securities of the 3} 


s 


a 
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per cent loan of the nominal value of Rs 50,000 when Civil. 
the same may be required by that ‘institution, to be | | yors 
utilized by it for the purpose of providing the said insti- e Jitendra. NON 
tution with well-equipped Laboratory upon an under- 
taking by the said institution, that in the events ¢f „the Lokendra Nath. 
said institution ceasing to exist, or falling to carry out” - Imam, 9. 
the purpose of the graft, to refund the amount of the == 
securities to the Trustee University, the University” to 

` hold and apply the same upon the tgsta set out in fhe 
indenture of the 15th June 1918. 





(5) To pay out of the Income of the Trust Estate a sum of 
Rs. 15 per” month to Srimati Rani Palit, the daughter 
of the Settlor’s nephew, for the term of her natural 
life. 


(6) To make such contribution, if any, as in the University 
discretion may appear desirable in order to provide 
for adequate instruction and to give*fagility of female 
students who may be desitious of prosecuting their 
studies for the Degrées of Bachelor of science » with 
Honors, Master of Sclence or Doctor ‘of Science, and 
also to other female students who may be exctp- 
tionally qualified ing any of the relevant: subjects of 


study though they may not be undergraduates of any 
University. 


(7) To apply the entire balance of the income of the Trust 
Estate in ald of and for the better carrying out of the 
trusts in the indenture of the ‘5th june 1912. 


The parties executed this Indenture and Sir Asutosh Mookerjes, ° 


Vice-Chancellor of the University affited the common seal of that 
body to the deed. 


In the plaint the plaintiff has been reticent in enunclating the 
grounds on which he seeks the.indentures to be declared invalid 
and inoperative, but at the trial his contention has been that in 
accepting the trusts the University have gone beyond their powers 
and it has been ‘ w/ira vires’ of them to undertake to carry out trusts 
that are in the nature not consonant with the law governing the 
University. The plaintiff contends that it was udfra vires of the . 
University :— 
(2) To agree that the chairs shall always be filled by 
Indians. 


. 


e 
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CivIL, (b) To agree that the Professors shall be elected by a govern- 
1915. . ing body created by the founder. 

- w 
Jitendra Nath (c) To leave to the governing body theedetermination (1) of 
Lokendra Nath. È whether the Professor-eleot should receive special 
Imam, F gas training abroad before entering upên his duties, and 
- — (2) of the amount payable to such Professor for allow- 

. _ ance and travelling expenses. 


z (d) To agīęe to make recurring or periodical grants or 
contribution for the purposes mentioned in the first 
indenture. 


(e) To agree to provide for instructi8n of persons who may 
not even be undergraduates of any University. 


(f) To agree that the surplus income should at the discre- 

< tion of the governing body be applied to the ‘payment 
of scholarships or stipends, the number and value 
af Which to be fixed by that body. 


(gz) To agree to the crpation of a governing. body, some 
i members of which are foreign to the University. 


- It is further sounded that the University by accepting the terms 
of oe trusts have divested themselves of their statutory powers in 
fatour of the Governing Body which they were not competent to do, 

The objections stated above are pressed against the first inden- 
ture, and as the Educational purpose of the second indenture is 

“subject to the fitst indenture, the second indenture is also assailed 
onthose grounds. There are, however, some objections ‘that are 
special to the second indenture, and they are :— 


(a) That the University @ould not accept the trust for preserv- 
"ing the life estate of Sir.Taraknath. 


(b) That the University cannot administer the trusts in favour 
of (1) Sakhi Shilpa Samity, (2) Albert Victor Hospital, 
and (3) Srimati Rani Palit. 


There are certain other objections, minor in their character, 
that have been pressed against both the deeds. They are :— 


G) That the previous sanction of the Governor-General in 
° | Council has not been obtained for the foundation of the 
two Chairs in accordance with Chapter IX of the Regu- 

lations framed under Act VIII of 1904. 


a 
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(b) That the Senate of the University have not accepted the 
trusts. 


(c) That the common seal of the University was affixed by 
the Vice-Chancellor without the express authority of 
the Sepate. e 


(d) That the Registrar belong the: custodian of = common 
- seal, was the person.to affix it eS 


The parties to this suit are (1) Mr. Lokendra Wath Palit in his . 


individual capacity and also ag one of the executors of the Will of 
the late Sir Tarak Nath, (2) Mr. Sisir Kumar “Mulligk, the other 
executor, and (3) The University of Calcutta. 


In thelr written statements the first two defendants,have sub- 
mitted the contentions of law raised by the plaintiff to the 
judgment of the Court and have urged no defence. The Univer- 
sity of Calcutta onthe other hand have contended that'each of the two 
Indentures ls, and all the trusts thereunder are, valig and binding 
under the law and equity, and that the Utiversity have an, unim- 
peachable title thereunder as alsoeinder the residuary devise cqn- 
talned in the toth clause of the will. The University °have further 
contended that the trusts are being, and ought to be, carried outs 
regard being had to the clea? infentign pf Sir Tarak Nath manifested 
in the two Indentures and his will to devote the properties to the 
advancement of education in Bengal. 


The properties comprised in the two Indentures are in the 
possession of the University. The properties comprised in“ the 
second indenture have already been assured “and transferred to the 
University by the surviving trustees under that deed. 


' The issues framed In the case are — > 


(1) Does the plaint disclose any cause of actlon ; and is the 
sult malntalnable in its present form in view of section 
43, Bpeclfic Rellef Act? 


(2) Are the two Indentures of the 15th June 1912 and 8th 
October 1912, and the deed of transfer of properties 
assured by the Indenture of the 8th Oc:ober 1912 after 
Sir Taraknath’ Palit’s death valid and operative in law, 
and have the University acquired a good and indes 
feasible title thereunder ? 


ne ae 
Sitendra Nath 

id X 
Lokendra Nath. 
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(3) Have the University acquired a good and indefeasible title 
under the residuary devise and bequest in the will? . 


(4). Has not the settlor by the two indentures of the 15th 
June 1918 and 8th October 1f1a evinced a general 
4 Intention to give his property to charitable and educa- 
tional purposes for the use of the University to which 
the Court will giveseffect ? 

(5) Are not the Sakhi Shilpa Samity, the Albert Victor Hos- 
. pital and Srimati Rani- Palit, who are beneficiaries under 
the indenture of the 8th October 1912, and each of 
them, necessary and proper partles to this sult, and is 

not the ‘suit bad for their non-joinder ? 


After the above issues were framed, it was intimated to the Court 
that Mr. Lokendra Nath Palit in view of the 4th issue wished to be 
separately represented by Counsel in his Individual capacity as 
distinguished from his capacity of an executor of his father’s will, 
and at the trial he was so represented. 


The powfrs of the University of Calcutta are governed by Act II 
of 1857, whereby that body yas established and incorporated; and 
Act VIII ofe 1994. The intendment of the establishment of the 
University, as expressed inthe preamble to Act II, was “for the 
purpose of ascertaining, by means of ewamlnation, the persons who 
have acquired proficiency in different branches of Literature, Sclence 
and Art, and of rewarding them by Academical Degrees as evidence of 
thelr respective attainments and marks of honour proportioned 
thereunto,” The persons mentioned in section 1 of that Act were con- 
stituted and declared to be one body politic and corporate by the 
name of the University of Calcutta with perpetual successlon and a 
common seal, and by section 2 this body corporate was empowered 
to take, purchase dnd hold #ny property, movable or immovable 
which might become vested in it for the purpose of the University by 
Virtue of any purchase, grant, testamentary disposition or otherwise. 
Section 8 of that Act provides, that the Chancellor, Vice-Chancellor 
and Fellows, for the time being, shall have the entlre management 
of, and superintendence over, the affairs, concerns and property of the 
University, and in all cases umprovided for by the Act it shall be 
lawful for them to act In such manner as shall appear to them best 
calculated to promote the purposes Intended by the University 
In 1924, Act VIII, which was to be deemed to be part of Act II of 
1857, was passed. Section 3 of Act VIII provides that the University 
shall be and shall be deemed to have been incorporated for the 
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purpose (among others) of making provision for the instraction of 
students, with power to appoint University Professors and Lecturers, 
to hold and manage educational endowments, to erect, equip, and 
| Maintain University libraries, laboratories, and museums, to 
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regulations relating®to the residence and conduct of students, atd , Lokendra Nath. 


to do all acts consistent with the Act gf Incorporation and Act VIII 
which tends to the promotion of study and research, . 

The constitution and powers of the Senate of the University arg 
set vut Infection 4, clause 3, which states that th® body corporate 
sha'l be the Senate of the University, and all powers which are by 
the Act of Incorporation or by this Acte conferred upon the Senate, 
or upon the Chancellor, Réctor, Vice-Chancellor and Fellows in thelr 
corporate capacity, shall be vested in and exercised by the Senate 
constituted under this Act, and all duties and liabilities Imposed 
up ra the University by the Act of Incorporation shall be deemed 
to be imposed upon the body corporate as constituted under this 
Act. This Act vasta the Executive Government of the University 
in the Syndicate. ° 

‘To provide for matters relating to the University, section 3 5 of the 
Act empowers the Senate with the sanction of the Government, 
which in the case of the University of Calcutta means the Governor- 
General in Council, to, fron? titine to time, make Regulations con- 
sistent with the Act of Indorporafion as amended by this *Act, 
ahd with this Act; and section 26 provides that where a draft 
bady of Regulations is not submitted within the time allowed, 
the Government may make the Regulations. In the present 
instance the University not having submitted the draft body of 
Regulations within the time allowed, the Government made the 
Regulations to provide for matters relating to the University. It will 
be seen from the Act IL of 1857 ‘and Act VIII of 1904 thar the 
powers of the University to hold and possess property for their 
purposes are extensive and no objection to thelr accepting the trusts 
in question could validly be urged if the Acts alone had to be con- 
sidered and construed. The plaintiff's main attack on the Indentures 
is derived from the Regulations, and we are asked to hold at least on 
the basis of the Regulations, that it has been wi/ra vires of the 
University to undertake tha trusts in terms of the indentures. 

The provisions of the regulations material to the consideration 
of the questions raised in this cage are contained in the Chapter I, 
secon 4, Chapter ILI, section 4; Chapter IV, secdons 12 and 15, 
Chrpter VI, section 3, Obapter VII, section 4, Chapter IX, seç- 


this 1, 2, 9 and 10, 5 
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Civi, - Section 4 of Chapter I says that no question shall be brought. 
19157 under the consideration of the Senate which has not first been, 
Seyd < a 
Ttegginc Nath considered by the Syndicate. . ms 
Lo ndr N S Section 4 of Chapter III provides that each Faculty shall elect. 
eb sabato 5 ike Dean annually from its own number as sdbn as its members- 
Tama 7. have been appointed. a sige oat os eer i 


“ Chapter IV deals with the Syndicate, and section 12 of that Chap- 
ter lays down, ` amongst ` other matters, thatit shall be the duty of 
the Syndicate to consider and report upon matters to bs" submitted: 
to the Senate, to administer‘ the funds and to keep'the accounts of- 
the University; to correspond “oh the businegs of the University with’ 
the-Governtment and all other authorities and persons, and generally” 

. m conduct the ‘affairs ‘of the University in accordance withthe Act 
of Incorpration and Act VII of 1994, the Regulations and the” 
Resolutions of the Senate, and thé Syndicate, and section 15 places” 
the Syndicate under the Senate for approval, revision or modifica, 
tion of its décigiéms, or for direction to review the same. ` 


_Chapter VI constitutes a Board of accounts and section B 
of that Chapter directs, that thé Board shall, amongst other things, 
prepare the University: ‘Budget, examine and audit the University’ 
accounts and the accounts of the Endowment and Trusts funds. | 


3 f „Section 4 Clause (a) of “Chapter “VIL directs, amongst other 
matters that the Registrar of the University shall be the custodian 
of the common seal. | 


“Chapter IX of the Regulations is the most .Impartant of all in- 
relation to the contentians raised by the plaintiff, and reproduce 
here the material Sections in their Integrity. 


Section 1,—" When the funds of the University permit, the 
i. a Senate with the previoug consent of the Governor-General 
in Council shall found such Professorships as it may 
think At, prescribe tho: conditions on which they shall be 
tenable, ‘and provide, in connection therewith, lecture, 
rooms, libraries, museums, ‘laboratories, bee and 


other facilities for teaching and research,” 4 


Section 2.— The- Senate -shall likewise found and- endow 

‘Professorships on particular subjects from funds specially 

. : given or bequeathed for the endowment of- such Profes- 
: ` sorships, or; if it thinks fit, accept endowments of such 

` r _ Professorships made by individual or a ad a le 


Kama i aw 


Vou KAN.) _ HIGH CQURT, 


` Seotion 9.+- Endowed Professorships -already accepted by 
the Senate shall, subject to the conditions of the endow- 
ment, be governed by these Regulations,” 


. . Section to.—" No. University Professor shall >e appointed with- 
out thé sanction o£ the Governor-General in Council.” 


On behalf of the plalntiff it has been contended that under the 
terms of the indentures the reletion between Sir Tarak Nath ànd- 
the University was that of two contracting pirties and note of 
donor and donee. The object of such a contention is obvious.- 
If the trusts constitute a charitable gift and the conditions are illegal, 
the charity takes-the gift discharged’ from the conditions. In the’ 
present case it is clear to my -mind- that- the University have 
received the properties comprised in the two indentures merely as- 
charitable gift, aad- as such -it -cannot. fail, even if the conditions 
accompanying it ate ay tb ‘be invalid or- incapable of fulfilment 
by the University. . 


~The first’ Sigil to which attention has to be paid ‘Is that of 
ulita vires. Act Il of 1857 and Act vill of 1904, by themselves, 
confer, on the University very comprehensive powers, but it is argued’ 
on behalf of the plaintiff, that those powers have been curtailed by 
thé Regulations framed under the latter Act. The plaintiff's confen- 
tion further is, that allowing Tho Ragulations to ba eliminated from 
consideration, it would be ul/ra vires of the University -ever tmder 
the Acts alone to undertake the“trusts in“ terms of ‘the indentures:. 
This contention leads me to consider the Acts first. From the pre 
amble to Act II of 1857 itmay. be pointed out that’ the object ~of 
establishing the University of Calcutta was to ascertain by means 
of examination the persons who had acquired proficiency in differ- 
ent’ branches of Literature, Sciencg and Art snd of rewarding them ® 
bý acadeńmcal degrees as evidence of *their- respective attainments, 
In the scheme of that Act no mention is made of research, In Act 
Vili of 1904 the usefulness of the University of -Caicutta was ex- 
tendťd and the Univerdity were authorised by section’3 of Act VIII 
to dB all Acts consistent-with the Act of Incorporation and Act VIII 
which tends to the promotion of study and research. As Act VIII 
is to be deemet part of the Act-of Incerporation, the power of the 
University i im accordance With the provisions of section 2 of Act 
H't takeand ‘to hold any: property~movable or immovable, for: 
- thet purposes by: virtue ‘of grant or testamentary. disposition cannot - 
be ‘questioned. In section 3-0f Act-VIII it is provided. that the. 
, Wahai shall be p shall bo deomed to have been i enpad 
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for the purpose of making provision for the instruction of students 
and for the plaintiff it is contended that the students must 
be of the University, and as the Indentures provide as well for 
student other then those that belong to any University, the under- 
takik by the Calcutta University to carry out the trusts is not 
within thelr competence. In construing the term “ Students,” we 
canmot lose sight of one of the objects of the University being “the 
promotion of study and research.” There is nothing in the Act it- 
self to prohibit the University giving thelr aid, as indeed they should, 
to research by students who may not belong to any University, 
yet by their exceptional gifts may well be requisitioned to, in the 
language of Sir Tarak Nath, “ extend the bounds of knowledge.” 
My reading of Act VIII convinces me that the object of that legisla- 
tlon was to extend the usefulness of the University and not to 
cramp it, and to construe the terms “ Students” to mean the students 
of the University alone is to fall into a rigidity of interpretation 
that is neither jugtifed by the words of the Act, nor its purpose. 
It has further been argued fr the plaintiff that by accepting the 
conditjons of the trusts the Univerity have abdicated their statutory 
powers in favour “of a governihg body, the composition of which is 
not «wholly out of the Senate, but some members of which as 


| nominees, original or derivative, 5 of the” founder, foreign to the 


University. I see nothing in the Acts to prohibit this. If conceasion 
were made to the plaintiff's argument, it would imply that it would 
never be open to the University to accept a grant or testamentary dis- 
positidn, however, beneficial to their purposes unless the same be 
entirely free from the grantqr’s conditions, [ do not think it could ever 
have been Intended that a grantor should either hand over his proper- 
dy to the University freg from alt conditions, or not make the grant 
atall. The acts by themselves do not fetter the discretion of the 
University to accept such gifts. 

So far as the Regulations are concerned, it has Bes argued that 
they limit the powers of the University, and im view of those Regu- 
lations it was not competent to the University to accept the condi- 
tions of the two Indentures. In my view of the Regulations ‘the 
power of the University, derived from the Acts themselves to accept 
endowments of Professorships made by ‘donors, has not been 
curtailed, and the University are competent to accept, if they think 
fit, endowments subject to conditions, The only provision concer- 
ning itin the Regulations is found in section a, Chapter IX. It has 
been urged upon us that in interpreting this section we have to read 
section 1 to that Chapter, and the two read together mean that the 
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University dan accept suoh Professorships only as are sapctioned 


by the Governor General in Council. I do not think that this con-. 


tention is sound. It does not appear to me that the qualifying word 
“ likewise” in the firstlins of section 3 goveras the words “ accept”. 
in the last but one line of that section. Reading section 9 of. the 
same Chapter, thesRezulatioas do not find it repugnant to allow ethe | 
University to observe the conditiong of endowments already accepted, 
and I see nothing in the Regulations to prohibit the acceptance, of 
fresh endowments subject to conditions. Section a has clearly left 
it to the University to determine the fitness of ant*endowment for the 
purposes of their acceptance. In the view I take of the general 
competence of the University in thig matter, the objection of wi/ra 
vires must fail. - @ 


As regards the special objections to the indenture of 8th October: 
1913, they are covered by the view I have just expressed. But. . 


apart from this the University now stand possessed of the properties 
compriged in that indenture by ths transfer effected in their favour 
by the surviving trustees after tha death of Sir Targk D Nath in accord- 
ance with the terms of that indenture.e Even if if were conceded 
thet in the lifetime of Sir Tarak Nagh the properties were not vested, 
in the University as co-trustee, exclusion of once co-trustee by 
reason of legal disability, if any, would neither occasion a failyre 
of the trust, nor would esueh an event affect the status of the 
other trustees or their competenct fo carry out the directléng jn 
the trust deed, The objection that the University cannot adminis- 
tsr ths trusts In favour of Sakhi Shilpa Samity, Albert Victor Hos- 
pital and Sreemutty Rani Palit, is without real substances No 
trusts In fact have to be administered in respect of Sakhi Shilpa 
Samity and Albert Victor Hospital. Under the terms of .the 
indenture those Institutions are entitled to receive from the Uni-, 
versity out of the trust estate Rs. 1,000 and Rs. 50,000 respectively 
in Government Securities, and with the payment of those two Items 
the obligation of the University is discharged. As regards the 
monthly payment of Rs. 15 to Sreemutty Reni Palit for the term 
of her natural life, the undertaking on the part of the University 
is so small as compared with the extent of the estate and the 
corresponding beneficience of the charity, that such a trifle can 
never be allowed to destroy the trust. 


The objection that the Senate have not accepted ihe: trusts seems 
to have been raised in ignorange of the proceedings of the Senate, 
bearing dates the 22nd June 1913 and goth November 1913. By 
the proceedings of the 22nd June the Senate accepted the trusts 
eontained in the first indenture and by the proceedings, of the 36th 
November 1912 the Senate accepted the trusts contained In the 
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Crvrt. second indentare. The other objection that the common seal of 
1515. the University should have been affixed by. the Registrar and not 


=  * by the Vice-Chancellor seems to posséss no weight, for even if it 
Jitendra NANA were allowed it would not suffice to ‘invalidateethe trusts. Apart 
Lokondri Nath. = from this, the objection loses all its force by reason of the Vice- 
Imam, F. Chaacellor being asked and authorized by the Syndicate to sign 
ER and take such further steps in thg matter on behalf of the Uni- 
verajty as he might deem necessary. The resolutions embodying the 
authority are recorded at page 1144, Part III, and page 2351, Part 

VI, of the Minute® of the Calcutta University for the year 1913. 


These resolutions were submitted to the Senate in due course, 
and that body expressed no disapproval of them. The Senate having 
accepted the trusts, the formal act of affixing the Common Seal come 
within the executive government of the University which is vested in 
the Syndicate by section 15 of Act VIII of rgo4 and the authority 
given by the Syndicate fully qualified the Vice-Chancellor to affix the 
Common Seal on behalf of the University. My conclusion on the 
second issue therefpre is that the two indentures dated the 15th 
June 191g and 8th Octobér rg12 and the deed of transfer of 
propeyties assured by the second gndenture after Sir Tarak Nath’s 
death, are valid and operative in law, and the University have 
acquired a good and indefeasible title thereunder. 


I dg not propose to deal with the other isgues as the decision 
on th second Issue disposes of the case.” ~~ 


This suit ls dismissed with costs on Scale No. 2. 


The defendants Messrs. Lokendra Nath Palit and Sisir Kumar 
Mullick are also allowed their costs on the same scale. 


Greaves J.—The plaintiff in this action who is one of the 
e two-sons of the late Sir Tarak Nath Palit claims a declaration that 
the two. Indentures dated respectively the 5h June 1913 and the 
8th October 1912, whereby Sir Tarak-Nath Palit purported to grant 
certain properties to the Calcutta University upon certain Trusts and 
conditions are invalid and inoperative in law and that the properties 
are unaffected thereby. and form part of his estate. The plaintiff 
also asks for an order that the executor defendants do administer 
in due course of law the properties as assets of the estate of the 
late Sir Tarak Nath Palit. 
By the Indenture of the 15th June tg12 which was made between 
ig Sir Tarak Nath Palit (therein called the Founder) of the one part 
and the University -of the other part, after reciting, among other 
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things hat the founder had for some time past contemplated doing 
somet ng of a permanent character for the foundation and diffusion 
of Seck tific and Technical Education In Bengal and the cultivation 


and advancement of Science, Pure and Applied amongst his cdunjry- - 


men and in the belief that this object could be best attained by the’ 
establishment of University Profesfbrships of Science as first step 
towards the foundation of a University College of Science and 
Technology had approached the University and qffered to make oter 
to. them the properties specified in the schedules thereto on the 
conditions and upon the trust following, namely (A)e that the -Uni- 
versity should found twọ Professorships or Chairs, one of Chemistry 
and the other of Physics, and apply the entire income ‘of the 
scheduled properties or so much as they might deem necessary to the 
maintenance thereof, and in the event of the sald entire income being 
found insufficlent for the purpose, the sald University should make 
such a recurring grant or contribution as would supplement such 
deficiency, (B) that the Founder’s object being tke epromotion and 
diffusion of Scientific and Technical Education and the cultivation 
and advancement of Science Pure #nd Applied amongst his counfry- 
men by and through indigenous agency, such chairs should always be 
filled by Indians to'be nomirated by the Governing Body thereinafter 
mentioned, (C) that in connection with the said two chairs the, Ust- 
versity should from its own funds provide suitable Lecture-Ro&ma, 
Libraries, &c., and out of his own funds earmark and set apart a 
sum of Rupees 3,50,000, and apply the same to or towardg the 
construction, on the site of ga Upper Circular Road of permanent 
and substantial structures and their proper and adequate equip- 
ment; (D) that the Governing Body should consist of (1) the Vice- 


Chancellor of the University as ea-offjoio Presiddnt (2) the Director ° 


of Public Instruction of Bengal (who By the Provisions of Clause 5 
of the Indian Universities Act, Act VIII of 1904, ls ex-officio a 
Fellow of the University), (3) the Dean of the Faculty of Science 
of the University, (4) the Dean of the Faculty of Engineering of 
the University, (5) four members of the University to be annually 
elected by the Senate, (6) four members to be nominated every 
three years by the Founder and after his death by his representa- 
tives as therein provided, (7) two representatives of the Profes- 
sorlal staff, and that the proceedings of the Governing Body should 
be laid before the Syndicate and might be revised by it, (E) that the 
* University should from {ts own funds make such recurring and perlo- 
dical grants as might be reqcired for the maintenance of the said two 
Professorships, the Libraries, Laboratories, &c.,the maintenance and 
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pais 4 repairs of 92 Upper Circular Road and for payment of the rates 

1915. >e and taxes thereof, (F) that it should be the duty of the Professors 
wes ae . 

Jitendra Nath tO arrange for the adequate instruction of “students for scientific 

Lokede Nath degrees and also of other students exceptionally qualified in any 

ee ree * of the pubjects of study, though not under-fraduates of any 

Greates, F: University, if recommended by the Governing Body, and further 

reciting that the University had agreed to accept the Founder’s 

Offer of the said properties as and by way of endowment on the 

conditions and upon the trusts thereinbefore set forth in pursuance 

-0f the agreement, and in consideration of the premises, the 

Founder granted, transferred and conveyed. the scheduled properties 

to the University upon the trusts and to and for the ends, intents 

and purposes thereinbefore as also thereinafter declared, expressed 

and contained of and concerning the same, and it was thereby 

agreed and declared between and by the parties thereto that the 

University should hold the endowed properties on the conditions 

and upon the etrasts following, which are the conditions and trusts 

previously recited. . The Indenture was executed on behalf of the 

- University by Sir Asutosh Monkerje:, the Vice-Chanceller of the 

Unlversity, the Common Seal of the University being affixed by 

Him. By the indenture of the 8th October 1912 which was made 

between Sir Tarak Nath Pglit (thereinafter called .the Settlor) of 

thé first part, Sir Tarak Nath Palit, Sir Asutosh Mookerjee, Sisir 

Kumar Mullick and The University (thereinafter called the 

Trpstees) of the second part, and the University (thereinafter 

called the Trustee University) of the third part, the Settlor granted. 

assigned and transferred to the Trustees the premises mentioned 

and described in the Schedules thereto, and it was thereby declared 

and agreed that thet Trustees ghould hold the scheduled premises 

(thereinafter called the Trust estate), (A) upon trust during the 

Settlor’s life-time to permit him to collect and receive the income 

of the trust estate and apply and dispose of the same for his-abse- 

lute use and benefit, (B) upon the death of the Settlor, upon 

trust to transfer the Trust estate to the University, who should 

thenceforth become the sole Trustee ofthe said indenture, and 

should hotd the Trust estate upon trust (a) to collect the income 

‘thereof, (b) to set apart out of the Trust estate Rupees 1,00,000/- upon 

Trust to apply the income in perpetuity In establishing scholarships, 

i dhe number and value thereof to be determined by the Governing 

“Body mentioned in the indenture of the 15th June 1912, who should 

: ‘have the right of nomination thereto; (c) and (d) to provide and 

transfer out of the trust estate to certain institutions called 
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respectively the Sakhi Shilpa Samity and the Albert Victoria Hospital, ~ Civit. “ 
‘Calcutta, the respective sums of Rupees 15,000/ = and 50,000/, (4) to : 1915: 
pay out of the income, of the trust estate to Sreemutty Rani Palit e. a 
Rupees 15 per month during her life, (/) to apply the entire balance 
of the income of thg Trust estate in aid of and for the better cry- Lokendra Nath. 


ing out of the trusts of the indenture of the 15th June rgra. l Greaves, y. 


Clause 9 of the Indenture provided that during the Settlor’s life- 
time the Trustees should never be less than three in number, and 
by clause 11 it was declared thet during the Setflor’s life-time he, 
in conjonctlon with any of the trustees, should be competent to do 
all the acts required to be done by the Trustees, or to exercise all 
the powers conferred upch them. 


The indenture was executed by the parties Bgt the seal of, 
the University belng. affixed by Sir Asutosh Mookerjec, the Vice- 
Chancellor of the University. 


- The Calcutta University was established and OER by 
Act Li of 1857 and the preamble to this Act statesthat it had been 
determined to establish a University at°Calcutte for the purpose 
of ascertaining by means of examination: the persons who had 
acquired proficiency in different branches of Literature, Science and 
Art, and of rewarding them by academical Degrees, and the Act 
goes on to constitute certafn named persons and others as one 
Body Politic and Corporate by the name of the University*of 
Calcutta, and provides that such body shall have perpetual succes- 
sion and a common geal. By Clause Il of the said Act itis 
provided that the Body Corporate shall be able and capable in 
law to take, purchase and hold “any praperty movable or im- 
movable, ‘which may become vested in it for the purpose of the 
University by virtue of any purchase, ‘grant, testamentary disposi- e 
sion or otherwise, and by Clause VIII, “that the Chancellor, Vice- 
Chancellor, and Fellows for thé time being shall have the entire 
management of and superintendence over the affairs, concerns 
and property of the University, and thatin all cases unprovided 
for by the Act, it shall be lawful for the Chancellor, Vice- 
Chancellor and Fellows to act in such manner as shall appear to 
them best calculated to promote the purposes intended by the 
University. 

By the Indian Universities Act 1904 (VIII of 1904), it is provided 
(safer ala) clause LI, that the University shall be and shall be ii 
deemed to have been incorporated for the purpose (among others) -~t 
of making provision for the instruction of students, with power Ar 
to appoint University Professors and Lecturers to shold and 
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manage educational endowments, to erect, equip and maintain 
University Libraries, Laboratories and Museums, and to do all acts 
consistent with the Act of Incorporation and this Act, which tend | 
to the promotion of study and research, clause IV provides for 
the constitution of the Body Corporate of the, University, and 
that” such body shall be the Senate of the University and that all 
powers which by the Act of “Incorporation or this Act are 
conferred upon the Senate, or upon the Chancellor, Rector, Vice- 
Chancellor and Fejlows in their Corporate capacity, shall be 
vested in and exercised by the Senate, and that all duties imposed 
on the University by the Act of Incorporation shall be deemed to 


' be imposed upon the Body Corporate as constituted under this Act. 


Clause XIV provides that nothing contained in the Act of Incor- 
poration shall be deemed to prohibit the constitution of a new 
Faculty or the abolition or reconstitution of any existing Faculty 
by the Senate under regulations made in accordance with ‘the 
provisions of this Act. : 

Clause XV epfovides that the Executive Government of the 
University*sball be vested in the Syndicate, and also provides for 
the constitution of the Syndicate. y Clause XXV provides (1) that 
the Senate with” the sanction of the ' Government {that is to say, 
the “Governor-General in Coutil) may, from time to time make 
regulations consistent with theeAet of Ipcorporation as amended 
by ths Act, and with this Actto provide for matters relating to 
the University, (2) that in particular and without prejudice to 
the generality of the foregoing power, such regulations might 
provide fr (3) the appoinment and duties of Professors appointed 
by ‘the University and chuse XXVI provides for the prepara- 
tion of new regulation. In gccordance with the provisions of’ 
“lanse XXVI of Act VI of 1904,new regulations were prepared— 
the appointment of University” Professors is dealt with by Chapter 
IX of such regulations, which provides (1) that when the funds 
of the University permit, the Senate with the previous consent of 
the Governor-General in Coancll shall found such Professorships 
as it may think fit, prescribe the conditions on which ‘they shall 
be tenable, and provide in connection therewith Lecture-roonis, 
Libtaries, Museums, Laboratories, Workshops and other facilities for 
teaching and research, (3) that the Senate shall lkewlse found 
and’ endow Professorships on particular subjects from funds 
specially given or bequeathed for the endowment of such Pro- 
feasorships, or, if it thinks fit, accept endowments of such Professor- 
ships made by individual or corporate donors. 
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It appears from the Minutes of the Syndicate (see Calcutta 
University Minutes Pt. ITI, 1912, Vol. LVI, at pp. 1134 and 1144) - 
that Sir Tarak Neth Palitin a “etter dated the 14th June 1912 - 
addressed to the Vice-Chancellor of the University, forwardeg . 
a draft of the indenture of the rsth June 1913, and that” 

“the Syndicate passed a resolution gn that day requesting the 
Vice-Chancellor +o sign the indenture on behalf of the Uni- ° 


versity, and also resolved thet the Syndicate recommend to » 


the Senate (i) that the donadon of Sir Tara Nath Palit 
(then Mr. Palit) be accepted on the terms mentioned in the 
Trust deed, (il) thas the two Professorships be instituted, one 
to be called the Tarek Neth Falit Professorship of Chemistry, 
and the other the Tarak Nath Palit Professorship of Physics, (ili) 
. that on the land given to the University by Mr. Palit, a University 
laboratory be erected, to be called the Tarak Nath Palit Labora- 
tory. These recommendations bf the syndicate were submitted to 
the Senate on the 22nd June r912 and carried by acclamation, see 
Vol. LVI, supra at pp. 1148 and 1149. . z 
From Vol. LVI Pt. VO of the Calcutta University Minutes fore 
L913, at pp. 2350, 2351 and 2353, it appear’ that, the Vice-Chan- 
cellor on the rath October ror2 reported to the syndicate the 
execution by Sir Tarak Nath Pélit,*(then Mr. Palit) of the indenture 
of the 8th October 1913, informihg the meeting that he had accepted® 
the trust on behalf of the University, and that the syndicate there 
upon resolved (1) that the actlor of the Vice-Chancellor be con- 
firmed and that he be authorized to take such further steps in the 
matter on behalf of the University as he might dgem necessary (HD), 
_ that the gift be reported to the Senate, and italso ¢ppears that the 
Senate accepted the Syndicate’s rezommendations uganimously. 


It appears from these Minutes that the Vice-Chancellor had 
reported to Lord Hardinge Sir Tarak Nath Pallt’s first benefaction 
under the indenture of the 15th June 1915, and that the Govern- 
ment of India had promised a grant of Rupees 12,000 a year for’ 
the maintenance of the College of Science. 


Sir Tarak Nath Palit by his Will dated the and May 1914 
appointed the defendants, Lokendra Nath Palit and Sisir Kumar 
Mullick, executors thereof, and after giving certain specific and 
pecuniary legacies devised and bequeathed all properties that might 
remain undisposed of to the Univarsity to be held and applied by 
the University upon the valid ‘rusts contained in the indentures 
of the 15th June 1912 and the 8th October 1912. 
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Sir Tarak Nath Palit died on the 3rd October 1914, leaving him 
surviving his widow Dame Kumud Kamini Palit and two sons, 
the plaintiff and the defendant Lokendra Nath Palit, his heirs under 
the ¿Bengal School of Hindu Law by which it is common ground 
h was governed, ° 


Lady Palit is not a party to fhis suit, nor are the two institutions 
ahd the annuitant who are referred to in the indenture of the 8th 
October 1912. Wo evidence was called on elther side, but it is 
common ground between the parties to the suit that the University 
is in possesston of the properties purported to be granted and 
assigned by the two indéntures of the a5th June 1912 and the 8th 
October 1913, and that the University is carrying out the provisions 
of these two indentures in every particular, the two Chairs having 
been founded and Professors appointed and Rupees 2,50,000 ap- 
plied for the purposes referred to in the indenture of the 8th 
October 1912. 

The conténtfons urgeq at the Bar on behalf of the plaintiff with 

regard‘to the validity of the trusts and conditions contained ‘in the 
‘wb Indenturps are as follpws :*- . 
. With regard to “the first indenture, that of the 15th June 1913 
itis urged that it is w/ira vires of the eUniversity to enter into the 
cqnditions therein contained, the maim contentions urged being that 
these conditions involve 


(a) The creation of a governing body, some -members of 

which are foreign to the University and the others of: 

--whom, althoygh members of the University, could not 
be nonfinated in such a manner to serve on this body. 


(b) An agretment by jhe University that the new Chairs 
should alwaye*be filled by Indians, which might prevent 
the best available professors being selected. 


(c) The divesting by the University in favour of the govern- 
ing body of certain. of its statutory Pomem a a delegation 
to such governing body of 

(1) The election of Profesgors, 

(2) The determination whether the Professors should . 
receive speolal training abroad before entering. on 
thelr duties, and of the amount payable to them for 
allowances and travelling expenses. 


— @ = obligation to make recurring periodical grants and 
contributions which will fetter the future discretion of the 


VoL, ALJ HIGH COURT. i 5 


University, and which the University may hereafter refuse 
or fail to carry ont. 


(e) An obligation’ to provide for the instruction of students 
not members of the University, if recommended by*thg 
governing body. ; 

A) Leaving to the discretion of the Governing body with regard 

7 to the application of any surplus income, the number 


| and value of the scholarships to be givene 
‘Certain subsidiary objections with regard to the validity of the 
deed were also raised, namely, o 
(1) That the previous sanction of the Governor-General in 


Council to the foundation of the Professorships was not 
obtained in accordance with Chapter IX of the University 


regulations, 
(3) That there was no acceptance by the Senate of the Terms 
and conditions of the deed. A * 6 


. (3) That the University seal was affixed by the Vice-CHancel- 
lor without the express authority ofe the Senate, the proper 
person to affix the seal, in the absence of any resolution, 
being the Registrar as the custodian of the seal (see 
Chapter IV (7) of the regalations.) . 

With regard to the second indenture, that of the 8th Geshe 

19123, the same objections that were raised with regard to the 
first deed were raised with regard to this also, and the followtng 
additional special ubjections were also raised with regard to it, 
namely :— KG . 


t (a) That it was lira vires of thé Univergity to act as trustee 


during the life-time of si” -arak Nath Palit and for the 
purpose of enabling him to receive the life interest 
reserved to him under the indenture. 


(b) That if this is so, the surviving trustees on Sir Tarak Nath 
Palit’s death could make no valid assurance or transfer 
of the properties to the University inasmuch as they 
were never vested in them. 

(c) That itis slra vires of the University to act as trustee 
in respect of the trusts created in favour of— 


(1) Sakhi Shilpa Samiti, 
(2) The Albert Victor Hospital 
(3) Bani Polit ` > 
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The following issues were raised for our determination :— 

(1) Does the plaint disclose any cause of action, and is the 
sult maintainable in its present “form in view of section 
42 of the Specific Relief Act? 

(2) Are the two indentures of the r5tf June 1912 and the 
8th ‘October 1913¢ and the deed of transfer of the proper- 
ties assured by the Indenture of the 8th October 1913 
after Sir Tarak Nath Palit’s death valid and operative in 
law, “and has the Uniyerslty acquired a good and inde- 
fgasible title thereunder ? | 


.. | 
(3) Has the University acquired 4 good and Indefeasible title 
under the residuery devise and bequest in the will ? 


(4) Has not the settlor by the two indentures of the 15th 
` June 1913 and the 8th October 1913, evinced a general 
intention to give his property to charitable and educa- 
tional purposes for the use of the University to which 

tlt Court will give effect? 
t5) Are not the Sakhi Shilpa Samiti, the Albert Victor 
: Hpspital, and Sreemutty Rani Palit, who are beneficiaries 
under the indenture of the 8th October 1913, and each 
of them, necessary andepreper parties, and-is not the 

. suit bad for their flofi-joinder? 


The 3rd and 4th Issues were admitted subject to the plaintif’s 
objection that they did not arise and could not be decided in this 
sift, These issues were also objected to by the executors and.by 
counsel for the defendant, Lokendra Nath Palit, who, after the 
admission of these issues, severed from his co-execntot and was 
separately represopted in his individual capacity. Lady Palit who 
in the event of the two indetttures being declared invalid would in 
certain events be entitled to a Hindoo widow's estate, was, as before 
stated, not a party to the sult. 

The Advocate-General on behalf of the University stated that 
the University did not wish to rely on any technical objection that 
the plaintiff could not maintain the suit having regard to the fact 
that the University were performing the trusts, and that even if their 
action in so doing was wira vires of the University, the plaintiff, 
as having no interest in the University, was not entitled to complain 
of any slira vires act on its part. The Advocate-General stated on 
behalf of the University that the-University were desirous of having 
the question of wira vires and” the validity of the two indentures 


determined in this suit, 


a eres ; foo 
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A considerable body of argument was addressed to ug on behalf Civi, 
of the plaintiff with regard to the nature of the two indentures of the - =1915. 
15th Juno and the 8th Oc:ober 1912, it being urged that the two e v “SY 
e : Jitendra Nath 
indentures were simply contact between Sir Tarak Nath Palit and. - 
Lokendra Nath, 


the University and nothing more, Sir Tarak Nath conveying teytain aches 
premises to the University in consideration of the University cove-" Greaves, F. 
nanting to do certain things and’to expend certain moneys, We ae 
were asked to consider the iadentures as contracts and nothing more 

and to say that the usual resclts must follow wheẹ one party to fhe 

contract is acting ‘beyond its statutory powers, and that if this once 

be established, the indentures are nyll and void. dn my opinion 

we cannot so regard the dndentures—they are indentaree which make 

c ertain gifts to the University for the purposes of education coupled, 

it is true, with certain condi:ions to be performed by the University, 

and they constitute a charitable trust for the purposes of education. 


I now propose to examine what exactly are the powers of the 
University under the two Acts, namely, Act II of 1857 and the Indian 
Universities Act, 1904, so far as concerns the purposts of this suit, 


Under Clause II of ths Act of 4857 the | University i is empowered 
to hold any property which may becom& vested i in it for the purpose 
ofthe University by virtue af any grant, Under the general wards 
of Clause VIII (and itis néHdeable that whilst other clauses of this 
Act have been repealed, that thls “clause remains unrepealéd) the 
Chancellor, Vice-Chancellor and Fellows in all cases unprovided for 
by the Act may act in sush manner as shall appear to them best 
calculated to promote the purposes intended by the University. 


Under clause III of the Act of 1904¢the University shall be 
doomed to have been Incorporated for the purpdse of making provi» 
sion for the instruction oZ students’ with pgwerto appoint Uni- e 
versity Professors, hold and manage educational endowments, erect, 
equip and maintain Untversity‘laboratories, &c,, and to do all acts 
consistent with the Act of Iicorporation and this Act, which tend to 
the promotion of study and research, And Clause XIV ‘provides 
for the constitution of new faculties, 

If ono turns to the indentures of the rsth June 1912, It provides 
(a) for the foundation of two Professorships or Chairs with a provla 
sion that in certain events the University should make recurring 
grants forthe upkeep, provisions which, in my opinion, clearly 
fall within the powers ¢onferread by Glauses III and XIV of the ° 
Act of 1994, Waleh enable the University to found new faculties and 
appoint Professors. (b) That they shall always be filled by Indians, 
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` @ provision- which, in my opinion, must be read in light of the 
“general words at the énd of Clause III of Act VIII of r904, that 


Is to say, if, in the Opinion of the University, whe acceptance of the 
Palit endowment, or trust tended as a whole to promote study 


e antl research, it wis within the powers of the Usiversity” to 3 


the endowment with this provisoeittached. - TENG 
2 ves 

(c) For the provision of lecture-rooms, Inborsiorl ies. ke, and far 

the- application by th: University of a sum of Rs. 3 50,000 for tha 

construction thereof on a certain site—provisions which, in my 

opinion, clearly fall within the words of clause 3 of ‘the Act of 1904, 


“erect, equip, and mefntain University laboratories, ke.” 


Lah 
“(d) For the constitution of a Governing Body which, tt the conse 
titution theredf is examined, must contain a large preponderance. af 
University 1epre-entatives, al] but the four to be nominated by the 
Founder or his 1ep-essntatives, being offce-holdera. in or members 
-of the University and moreover proceedings of tho Governing Body 
are subject to sevfs.on by the Syndicate of the University . whose 
proceedfngs are in turn subject to revision or modification by the 
Serate of the University ynder the provisions of Chapter ‘IV 15) 
of the Regulations‘of the University. (e) For the making of perio- 
‘dical grants by the University for the, maintenance and” upkeep 
of the Professorships and of thee Laboratories, ‘ &c., and repairs, &e,, 
of ‘certain pretaises—provisions which ‘clearly fall elther expressly 
or by implicatiun, within clause III of Act VIŤ of 1904. 6) 
For, (inter alia) the instruction of ex sceptionally qualified students 
‘at the recommendsiion of tha Governing Body, even if not under- 
` graduates of any “Uiuvelsity —n provesion within clauso“ III of Act 
“VIII of 1904, which does noj expressly, nor I think inferentially, 
“limit the word “ S; ents” m tbe clause to “underane of thé 
Univesity. 2% 
(g) For the application of surplus income to scholarships, thé 
number and valus and award the: eof to be-determtned~ by - the 
Governing Body—stovisions which, in my opinion} kre’ not slira 
DIres, having r garl to the constitution and’ control of this~ body - as 


` before stated: “. - - ~- E E AB ae 


“With regard to what I have called the gubstdfary objéctions to 


“the first, indenture, ‘n my opinion, if one, arrivés “at the” conclusion 


“that the trusts nul provisions of the indenture afe-within the powers 
conferred on the University by-Act II of 1837 and “Act VOT: of, 
1904,- the fact that e internal regulations of thé University may 
not have been obse:ved, that is, that (a) the previous sanction of Wg 


“. ž x 
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Governor- General was not obtained, (b) that the Sénate did not 
accept the trust, (c) that the seal was ‘irregularly ‘affixed, cannot 
` invalidate the indenture, as no question of ultra dires arises, and 


these are merely irregularities which, tf “necessary, can be gured ° 


at any time. But it is necessary to deal with these matters, if is, 
sufficient to say that there is no evidence that the previous sanction 
of the Governor-General was not obtained, that it appears that the 
Senate did ip fact accept the gift, and that Sir Asutosh Mookerjge 
m authorized’ to sign- the indenture, which if ay execution of the 
deed by the, University was necessary, (and, in “my opinion, it was 
not in the yew I take of the indenturé as expressed above) in my 
opinion, “aidér the circufhstances of this case was sufficient authority 
to him to affix the Seal of the University : Re Barned's Banking Com: 
pany Ae parts ie Contract Corporation (1). 


os 


Before I- come. to deal with ‘the second indenture, 1 want to make 
one obseryation with regard to the argument addressed to us that 
there was no guirantze that the persona, who hatesthe control of 
the afars of the University in future years will observe fhe provi- 
slong of the indenture, and the obs€rvatignd wish to, make ies Ed 
this question: does not now arise, ard that if and when this bappens, 


will be the’: ‘proper time, tg consider the ae which thet 
arises., - a; Tole - i 


s . 
. ~ 


I now turn to the isdantiire of the 8th October- 1912 and = tha 


special objections urged against it, Even assuming that the Uni- | 


versity could not actas a trustee of the life-estate thereby reserved 
to Sir “Tarak Nath, and that the appointment of the Universit}. as 
trustee was therefore au/Z and vóid, and as if dt had never been 
made, the premises thereby transfared then-.-vested during Sir 
Tarak Nath’s life-time in Sir Tamk Nath fimeelf, Sir Asutosh 
Mockerjee ahd Sisir Kumar Mullick, who were certainly not incapable 
‘of acting as trustees, and, who, having regard to Clauses 9 and 11 
‘of the indenture, constituted a sufficient number of trustees within 
the -provisions of the indenture. “And I fail to apprehend how the 


survivors could not on Sir Tarak Nath’s death make a valid transfer | 


of the trust property to the University. If and so far as it is con- 
tended that after the death of Sir Tarak Nath the University could 
mot act as trustee with regard to the two sums to be transferred to 
.the Shilpa Samiti and the Albert Victor Hospital, the answer is that 
‘there are no-active trusts to be performed, and all the University 
- has to do is to hand over certain sums of money, which can hardly R 


(1) (1867) L. R. 3 Ch. 105. (11), 


T 
Jisa dia Nath 
Lokendra | Kaia 


THE CALCUTTA LAW JOURNAL. (you. XXII, 
seriously argued to be acts wlira vires of the University. The only 
trust that remains is the payment of Rs. 15 a month to Sreemutty 
Rani Palit, and It is difficult to treat seriously the argument addressed 


to us that the existence of this provision can invalidate the inden- 
turg. * Accordingly, In my opinion, the trusts or conditions attached 


* by Sir Tarak Nath to his benefactions are within the express powers 


of the University. 


e Having regard to the view which 1 have-expressed with regard 
to the validity of the two indentures, it is not necessary to deal with 
the questions yaised by the 3rd and 4th issues-or to decide if these 
questions can properly be ‘Yalsed in ‘this sult as .at present 
constituted. 


In view of the desire of the University to have a decision of this 
Court upon the question of the validity of the two Indentures having 
regard to the powers of the University, it is not necessary for me 
to express any opinion upon the first issue that was raised. 


With, regard to the sétond issus, I hold that the two deeds of 
trust, and the deed of transfer areseach of them, valid and operative 
in law, and thafthe University has acquired a good and indefeasible 
tide thereunder. 


Having- regard to the view*expressed upon the and issue, the 
grd and 4th issues do not arise. 
With regard to the sth Issue, In my opinion, the two Institutions 


and “Sreemutty Rani Palit were necessary parties to the sult as being 
Interested in maintaining he validity of the second indenture. 
The result is that thls action must bo dismissed with costs, 
ALT. Mh 4 | Suit dismissed. 
“R.M. Chatietice Attorney for the ‘Plaintiff, 


Kali Nath Mister—-Attorney for the Defendant. 
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Abatement, claim for—Landlord eae ne vegans in 
leases ; See Redaction of rent, suit for 

Absolute interest—Alienation by slao- Toad of the partas See 
Deed ats e e. 

Absolute interest—Power of absolute disposition ; See ‘Hindu will a 

Absolute interest, if cut down—Estate given in terms conferring an absoluto < 
interest—Gift over, if valid ; See Hindu will... Ki 

Accomnts, suit for—Principal and agent—Limitation Act í. IX af 1908) 

` Sch. I. Arts. 89, 132-—Suit te enforce a charge—Cantract Act (IX of 

1872), secs. 201, s09-—Principal, death of—New coptract of agency— 
t Refusal’ —Failure to respond to demand—Agen?s obligation is explain 
accounts, ° 

A suit to realise from the defendant “agent whatever sum may be fdund 
due to the plaintif on adjustment of accounts, by sale of immovable 
properties hypothecated, is one to enforce a charge on immovable 
property within the mefning of article 132, Sch. I of the Indian 
Limitation Act. . d "e 

But a suit by the heirs of the principal, if the agency is allowed to 
continue, is governed by Art. 89 of Sch. I of the Indian Limitation Act, 
es the beins are not entitled to enforce the lien an the immovable 
property on the terms of the original contract. ° 

An agency is terminated by the death of either the principal or the agent. 
Section 209 of the Indian Contract Act does not indicate that the agent 
continues to be the agent as he was beffire the degth of the principal. 

If there has been a demand, failure t8 repond to the demand may be 
refusal within the meaning of Art. 89 of the Indian Limitation Act. 

Where, after the papers had been submitted, there was a further demand 
upon the agent to explain them and he failed to responds 

Held, that there was a refusal within the meaning of Art. 89, Sch. I 
of the Limitetion Act. 

The obligation of an agent towards his principal does not terminate merely: 
by the submission of account pepers; he is bound to explain those 
papers, and, is on accounts taken, it is found thet be has in his hands 
money which belongs to his principal, he is bound to pay that sum. 
Madhusudan Sen v. Rakhal Chandra Des Basak see set 
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wom XIV of 1883, Sec. 375 ae see es ive Pr 44 
—— YIII of 1885, Sec. 29 -53 ai ; “5 = ..81, 86, 88 
an VIII of 1885, Sec. 38 am ine tee ase 42 
~ VIII of 1885, Sec, 49 (4) sas Ehi exe Tee 232 
wee VIII of 1885, Sec. 52 AH t sed ves 569 
—— VIII of 1885, Sec. 85 Sub-Seca. (1) and (2) 4 i is 99 
wen VIII of 1885, Secs. 85 (1), (2), 167 ie. se ies 99 
=- VIII of 1885, Sec. 85 Sub-Secs (2) and (1) iss diay VF its 

——— VIII of 1885, Secs. 35, (2), (1), 167... 

— VITI of 1885, as amended by Act IB. C. of 1907, Sec. 103 B Sub-Sec. (3) ` 140 
m VIII of 1885, Sec. 104 befere amendment ses one ove 155 
mme VIII of 1885, Sec. 106. ive bee A iis 148 
= VIII of 1885, Seca. 106, 108 Se ae ise ns 57 
m VIII of 1885, Secs. 108, 106 54 ats ote eas 57 
mamm VII of 1885, Sec. 109 Sub-Sec. (2) before amendment ... aaa 144 
ʻe VIII of 1885, Sec. 153 o sea se es sb 564 
—— VII of 1885, Sec. 153, Proviso and Explanation ces sie 244 


aan VIII of 1885, Sec. 153 A. yas sa a g 589 


Vou. KAJI, 


Act VIU of 1885, Sec. 157 ... as 
— VII of 1885, Secs. 161 167 
——VILU of 1885, Secs. 164, 85 Gh a). 


=—-VIII of 1885, Secs, 167, 161 si 
— VIII of 1885, Ste. 170 Sub-Secs. (3)... 

—— VITI of 1885, Sec. 182 ... e... 
——~IX of 1887, Sch. IL, Art. 8 wee 
—-VIIT of 1890, Sec. 47 CL We) oad 


——IX of 1890, Sec. 75 Sch. IL CL (N) se 
—~—IX of 1890, Sch. TL CL (N, fee. 75 
——V of 1898, Sec. 145 

——V of 1898, Sec. 146 | 
——II of 1899, Secs. 2 (2), (22), 35 (a) 
——[] of 1899, Secs, 2 (22), (2), 35 (a) asa 
——II of 1899, Secs. 6,35 a ae 
——II of 1899, Secs. 35, 6 see 
——IT of 1899, Secs. 35 (a), 2 (2) (22)... 


= e 


~——VIIT of 1904, Secs. 1, 3 ove 
——VIIT of 1904, Seca, 3, I ke 
——VIIT of 1904, Cls. 3, 14 $5 
——VIII of 1904, Cle. 14, 3 ose 


——V of 1908, Sec. 11 

——V of 1908, Sec. 47, O. 21 R 58 , u 
——V of 1908, Sec. 9a Sub-Sea (39 uaa 
—~V of 1908, Sec, 97 ae °° 
—V of 1908, Sec. 98 Sub-Sec. (2) ies 
——V of 1908, Sea. 102 re Ae 
——V af 1908, Seca, 102, 115 So 


——V of 1908, Sec. 103, O. XLIR. 23, o. XLII. 


——V of 1908, Sec. 115 


——V of 1908, Secs. 115, 102 is 
—V of 1908, O. IR 3 
——V of 1908, 0. rR. 10 ... FA 


—V of 1908, O. 21 R. 58, Soc.-47 

——V of 1908, O. XXI. R 63 or ee 
——~V of 1908, O. XXI. R, 89 iv 
—— V of 1908, 0. 23 R 9 ... a 
——V of 1908, O. 29 Rr. 1, 2 ae 
~—V of 1908, O. 29 Rr. 2, 1 es 
——V of 1908, O. 34 R. 5 Cl. (2) SA 


——=V of 1908, O. 41 R 23, Sec. 102, O. 43 R. 1 (s) 


——V of t908, O. 41 Rr. 4, 20, 33 ar 


ors 


——V of 1908, O. 41 R. 11, O. 47 R. 4 Proviso (a)... 


—V of 1908, O. 41 Ro 11, O47 Ro 4 


——V of 1908, O. 41 R 17 aaa aes 
— V of 1908, O. 41 Rr. 20, 4, 33 aor 
——V of 1908, O. 41 R33 ane Sia 


tee 


one 


saa 


ba3 

r Pacs, 

ae w 154 
we 7956 

oe ‘ -99 
. 2 oy 356 
oes ae ° 106 
bas sae alg 
we t 249 
; “y 70 
see ae aig 
ais 212 
` u. 4I5, 525 
8 ie - 983 
tow e -209 
. we, 29 
sas a sa 
tos tia a2 
ses aes -209 
: . 593 

. oe 593 
vee . oe . 593 
8: oe 593 
oe . 155 
vw os 304 
ake ios 577 
oes . WA - gQ 
me ie 535 
ya sé 564 
dee sae 113 
us ae . oF 
vse 2%, 40, 837, 564, 589 
w ae -1I3 

. a R 5 
ii isk 27 
ni sa 108 
aaa és 266 
ee pes 241 
“a sê 241 
7 66 

4 ses 97 

a oe 61 
oe s. 95 
vet a 99 
A PA 72 
owe _ oe 61 


oe 3905 391, 394s 397 


—V of 1908, O, 41 R. 34—Prayer for alternative dectee—-Nowapper}] by - 


plaintiff ; See Appellate Court, powers of 


epn 


oe s. 391 
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Act V of 1908, O. 41 Rr. 33, 4, 80 oy cs ake 
—+*V of 1908, O. 43 R. 1 (x), Sec, 102, O. Ras ia 
— Y of 1908, O. 47 R. 4, O. 41 R. 11 


—V of 1908, O. 47 R. 4. Préviso (a), O. 41 R. 11 a, E NA 


——IK of 1908, Sec., 5 es ees es ae aye 
. ——IX of 1908, Sec.14— ee we | re ava esa 
IX ofergo8, Sec.az” a E 4 


—IX 0f 1908, Sec. 23, Sch. L Art, 130... ie 
— IK, of 1908, Soc. 23, Schl. Art. 143... z i wa wes 
‘=a—IX of 1908, Sch. L Art. 89 ace vr w eos 
—— IX of 1908, Sch. L Art. 116 er j bes ty este 
——IX of,1908, Sch. I. Art. 120, Sec. 23 ` oe be ae 
— IK. of 1908, Sch. I. Art. 132 me ite oe ae 


——IX of 1908, Sch, I. Art. 137 i x ae be 


——IX of 1908, Sch, L Art. 142 see sat 
—— IK, of 1908, Sch.. L Art. 144, Sec. a ave wea 
—=—IX of 1908, Sch. L Art. 164 ae ae Sa 
——IX of 1908, Sch. I. Art. IB! as eg s 
-—IX of 1908, Sch. I. rt? 182 Cl. (2) F i 
—— IK of1879, B. C., Secs. 6 (a), 51 ° n is 


——[K of 1879, B, C, Secs. 51, 6 (a) nu rae ae 
—— IK B.C, of 1880, Sa. 41 ee ee a ae 
—IIL. R.C, of 1898, Seg ` iis, on TAH ie se 


— II, B. C. of 1898, Sec. 9 ie oe 
—III B, Ç of 1898, Sec. 9.—'Every setthement of aca ot descision ofa 
dispate | by a Revenue officer’, where appjicable—Decision of a settlement 

` officer as to the validity of a lakkraj title under section 104 of the 
Bengal Tenancy Act; See, Lakhraj title see se 


——IB. C, of 1907, Sec. 103 B—*By evidence’—Law as stated in section 103 


_ B. of Act II of 1898, if altered ; See, Possession, suit for 

——1 (B. B. A.) of 1908, Sea, 170 Sab-Sec. (4) 

‘Acting with material irregularity in the prercise of jurisdiction Civil Pro- 
cedure Code, Sec. 115—Ndninvostigatiqp o£ charge oes miscon- 
duct 5..See. Arbitration ... we A 

an, tf oan be mm kain A anina MINANG SA ‘Limitation 

Admisatbliity—HWi2, not adsnitied te probate—Decument, tf admissible in 

` ewidence—Indtan Koidence Act (I sf 1872), secs. 13 cl. (a), 38 cl. (7). 
“A will, which has not been admitted to probate, cannot in the absence of 
proof by one of the attesting witnesses that the document had been 

: executed in accordance with the statute, be admissible in evidence under 

‘* the provisions of Secs, 13 cL (a) and 32 cl. (7) of the Indian Evidence 
Act, < Moheswar Panda v. Sundar Naraia Pattanaik A 


Admlsaibifity:in evidence— Crêmins! Procedure Cots ( Act Lk 1908), ses, kah 


order and Anding undir. 

The finding in an order of the criminal Court under sectich 145 of the 
Code of Cdminal Procedure is not admissible, though the order.iteelf is 
‘admissible for a limited purposs, namely, to show the parties ‘in dispute, 
the land İn dispute and the person declared entitled fe - ia sanggah 


-rn 


ss c Mohgat Kriskea Doyal Gir v, Irshad AH Khan” ee 


[VoL XXII. 


PAGE. 
61 


| 
wn 
“a 
> 


Vou, XXIL] ; INDEX OF CASES. 
e 


Admissibility In evidence—Sele certificate, reciffl in, as to permanency of 
lease-—Lessor no party—Transaction creating right—Evidence Act, Sec. 
133 See. Permanéiicy of lease, presumption of o -oo on avs 
Admission—Allegation in the written statement of a gpscial contact Com: 
tract for non-Wahility for rent; See Adverse possession... Oo 
, how to be proved ; See Judgrent, not izter partes, admissibility of 
Adeption——Asutherity to widow te adept her brother's son— Validity of such Ded 
adeptien, ; i oe 
An adoption by a Hindu widow of her brothers son or grandson, in puren- 
ance of a specific authority given to her in that by her deceased 
husband, is valid, as the adoption by the widow is not an adoption to 
herself but is an adoption to her deceased husband and the test of eligi- 
bility of the adopted®son for adoption in such case must be the test which 





would have applied, had the adoption-been made by the husband himself ` 


- Ja his Hfetime. . 
The rule of Hindu law that a legal marriage must have been possible 
between the adopter and the mother of the adopted boy refers to ‘their 
relationship prior to marriage. Putte Lal o. Musammat Parbati Keawar 
with the consent of the majority of trustee who dndertook the trust, 
if valid ; Sse Hindu Law—Adoption e eee e 
Adverse claim in settlement proceedings—Rent-free title 3 See ayy T 
Adverse possceslon—-Admissien-—Eacreachyem by tengni—R fect * g — 
Bukancement in respect of encroached land, claim for, tf matnicinabe, 
Where there was long possession’ by the defendant on his own behalf+fer 
beyond the statutory period and qpring that period there had been no 
payment of rent by the defendants and no receipt of rent “hy the 
plaintiff in respect of the lands in suit : 
Held, that these were the elements required for a plea i in bar by reason of 
adversp possessiqn. ; A 
-Where the defendants alleged in their written statement that in cense- 
quence of a special ‘contract set up by them they were not liable to pay 
‘ ~ any more rent to the plaintiff, having paid it forall time meee 
--- its capitalised velue : | 
Field, thatit was nol an edmiasion Gut was merely a sei iain 
of how the present position .of affairs might have come about. The 
« . mggerjion was thet there was a custom of the character there described, 
Where.tbere was an encroachment on the adjoining land by the ‘defendant, 
the adjoining land became the subject of-the original tenancy and.a suit 
framed .for recovery of possession or in the alternative for assessment of 
fair rent was not maintainable as being one inappropriate for the pur- 
pose of raising. and-procuring a decision of the question whether or net 





there should be an enhancement in respect of the particular holding | 


encroached upon. Kadir Bux s. Maharaja Biresdra Kiscre Manikya 

Adverse possession—Landlerd and: tencnt—Scttement khatian, entry in— 
Possession before entry. 

In a sult for possession of property, or in ie caus assessment of 


rent, the plaintiff relied on a settlement sheties for the purpose oiala . 


blish{ng the relationship of landlord | and tenant, - 


119 


190 


309 


119 
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Adverse posssaslonr-{ Conid.) a f 
Held, that having regard to the fact of long possession—possestion which 
, Was peior to the entry—and to the fact that no payment of Tent was ever 
made, not only was there ng relationship of landlord and tenant between 
the parties, but there had been an adverse possession proved which fur- 
nished an answer to the plaintiff's claip. Maharaja Birendra Kisere 
Manikya Bahadur v. Nabin Chandra Chakravarty... eo ai 306 
Adverse Possession—Rent-free title 3 See Limitation ee ose 153 
Adverse possession—Rent-fret tjtle— Denial by landlord's agent—Setilement 
Proceeding. 
Where in e settlement proceeding the defendant claimed the land as rent- 
free without producing any document and*the plaintifPs agent denied the 
claim, a hostile right was claimed to the knowledge of tHe plaintiff and a 
sult brought more than 12 years after, is barred by limitation. Maharaja 
Biromtira Kisore Mantkya Bahadır s. Ram Kumar Chakravat! ise 308 
Adverse possesion of limited interest—Encroached land—Limitation Act, 
Sch. TI „Art. 1443 See Encroachment ee ik 129 
Ageacy, whsn is term{nated—Contrac: Act, Sec. 209 3 See ‘iat walt foe 552 
Ageat, obligation of, towards big principal Submission of account papers ; See 


Accounts, suit for See A 552 
Agreemeaty propri-ty of, if Nan pirak Soe padha ese 

formince °? ... ove we eee 383 

not to execute saree: if enforceable 3 See Fraudulent transaction 197 


= to lease contained in a deed of comproguise—Civil Procedure 
Code, Sea. 375—Compromize dealing with matter outside suit—Decree 
on comprise, If admissible in evidence 3 See Specific performance of 








agreement, sult for oes oo ar eee 44 
AHenafion by Hindu ee EEN of reversioner—Presumption 3 See 
Hindu widow—Alienation oes d oe i 452 
by widow—Absolute interest—Intention of the parties; See Deed 180 
made by a limited owner is*impeached—Test to be applied 3 See 
Hindu witow os 345 
Altered dboditlons—Cnurts power fb grant t roller See "Execution ml i 412 


Amount or vale of the propecty—Net valuesobtained by the deduction of the 

debt and expenses from the grom valne 3 See Coart-fees Act, Sch. L 

Art. II ks ii ka ase aes 160 
Appeal—Asseal aprins remand erder—Suit, dismissal of, pending ahead 

Appeal against decree—Limitation Act, Sees. 5,1¢—Sufictemt cause. 

Plaintiff preferred an appeal to the High Court against an order of remand 
passed by the lower appellate Court. The proceeding, however, 
continued in the first Court during the pendency of the appeal in 
the High Court, which was subsequently dismissed. The Court of first 
Instance having in the meantime dismissed the sult, plaintiff preferred an 
appedl to the lower appellate Court more than thirty days (the perlod 
allowed by law) after the disposal of the suit, bot within thirty days from 
the date of dismissal of the appeal by the High Court. 

Held, that the appeal to the lower appellate Court ‘was barred by limita- 
tion, end limitation was not sared by section 14 of the Limitation Act: 
fnasmuch as that section kas no application to appeals, and the case ` 


Vor. XXİL] INDEX OF Caged | (Ga. 


i PAGE, 
Appeal —{ Contd). . . 
did not come also within section 5 of the Act, Beal Singh v. dæ gg 
——-Bengal Tenancy Act Sec. 153, Prooite and Rxplanation—No cegision 
of question “gs te the regularity of the proceedings in publishing or &n- 
ducting the sale "—Fraud in Publishing or concucting a sale, KAN 
An appeal lies under the proviso to section 153 of the Bengal ‘Tenancy Act a 
against an order of the Munsiff not deciding a question as to the regu- Basi 
larity of the proceeding in publishing or conducting the sale and r8- 
fusing to set aside a salo held in execution of a decree for rent (where 
the decrse-holder is the purchaser) passed ina suit valued less than 
Rs. 50, the Judicial Officer who pasted the decree and order, having 
been empowered to eferckss final jurisdiction under section 153. or 
The question whether or not case comes under the proviso to section 153 
of the Bengal Tenancy Act, is to be determined not with reference toe 
the question which may be raised, but with reference to the question 
decided by the order. 
Per N. R. Chatterjea J. (Mulih J. dissenting). The question as to 
fraud in publishing or conducting a sale is not coveged | by the explana., . 
tion to section 153 of the Benga! Tenancy Act. 
The explanation to section 153 of the Bengal Tenancy Act applies only ` 
to cases where there is a question aa todrregularity in publishing or 
conducting a sale, and the effect of the Full Bench decision in Xag 
Mandi, Ramsarbaswa has been restricted to that extent only. Natia 
Chandra Chowdhury v. Bepi Chagdrg Rey Chowdhary... a a4 
——Civil Procedure Code, Bec. 47, O. 21 R.58—Property attached, i 7 
part of the ameta of the deceased ; Ses Decree, execution of one 304 
——— Cil Pracedure Code, Sec. 115, rule under, discharging. 
ee naa aoe 115. © P. 
C. Jalan Chand v. Asseram te as 22 
———Creil Procedure Cade O. gr Rr, 4, gang AA by: some of the 
parties, against part of the decree— Whole decree, if can be reversed, 
Tf, upon the appeal of some of the plainfiffs, the Court was satisfied that e 
the decreo of the primary Cout Was „erroneous and was based upon an 
incorrect Interpretation of the will of the original proprietor, the ends of 
Justice required that the benefit of such decision should accrus not 
merely to the plaintiffs appellants before the lower appellate Coart, but 
also to the other plaintiffs, although the latter were neither parties res- s 
pondents to the appeal nor appellants in an appeal preferred by them- | 
selves, Ambika Charan Chakrabarti v. Sasitara Debi TP 61 
——Geardians and Wards Act, Sec. #7, el (g}Jeint PERN 
Removal of one of the guardians. for indefinite perisd— Application for 
tiers of admintsiration by ens of ike guardians, if and when ground ~~ ~*~ 
Sor remsval—Order made without enquiry, if valid. , 
On the 15th September, an order was made, by which one of the joint _ 
guardians appointed under the Guardians and Wards Act, was permitted 
to manage the minor’s estate singly, until the disposal of the application 
for letters of administration mage by the other guardian. , Subsequently, 
on the 19th Norembet, another order was made which _ fn as follow ; 
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“Put up after disposal of the application for Letters of Administration 
Case, ’ Order regarding the management of the estate by the petitioner 
on the g5th September wil remain for the present.” 

Hehi, that an appeal against the orders was maintainable under Piina (g) 
of section 47 of the Guardians and WardsAct. 

That, asthe orders were made without any-enquiry into the truth ar other- 
wise of the respective allegations of the guardians, they were not valid. 
An order removing a guardifin on the ground that letters of administration 

were applied for, should not be made without some enquiry into the 
allegations made. Mamaksha Basini (howdheranil o. Jagat Suadari 
Chowdhurani ... es ane ais PT ens 
a LAHAN Patent, cl. (15}— Decision under section 115 of the Code of 
Creil Procedure—Differcace of opinion. 

Where the decision of the first Court in a money stit has been set aside on 
appeal the decision of the lower appellate Court even though pon-appeal- 
able under section 102 of the Civil Procedure Code cannot be set aside 
on revision by the High Court merely on the ground that it is erroneous 
in law. e* 

Quaere— Whether an appeal Hes under clause 15 of the Letters Patent from 
Judgment of the Division Court discharginga Rule under section 115 of 
the Code of Civil Protedure, where the Judges were equally divided in 
opinion. Baljasih Mistri v. Baja Jung Baheqer. 

——— Letters Patent, ek. {15} Judgment? e o 
` Per curiam —The term ‘Judgment’ in chwe 15 of tho Letters Patent 

means not the statement grven by the judge of the grounds of his decrec 
or order, but the sentence of the law pronounced by the Court upon the 
matter contained in the record. 

_ An appeal under clause 15 of the Letters Patent is deemed to be preferred 
against the decree and all the points necessary to be investigated for the 
determination of the question of the correctness of the decree, are open 
for consideration, although the Court aga Court of appeal would be slow 
to take, upon a question of Sct, a view coptrary to the concurrent opinion 
of the trial Judge and of the two Judges af the Division Bench. Upeadra 
Nath Bose v. Bindeshri Prosad ses 

— Lettieri Patent, Cl. 15 —Jwadgmint—Code of Civil Procedure (4a V y 
1908), Section rr5— Order refusing application for revision. 

No appeal les against an order ofa single Judge of the High Court on 
its Original Side, refusing an application under section 115 C. P, C, for 
revision of a decree of the Calcutta Small Cause Court, poe aaa 
y. Banamali Dey e 

Order for security by single Judge ; W laba Patent, a. (15) 

rana Order of remand—Sutt of c nature copnisable tn Small Cause Corrt— 
Ciwil Procedure Code (Ad V of 1908h Ser. 102, O. XLT. R. 23, Q. 
XLII, R. 1 (#). 

No appeal lles sgninst an order of remand in a suit of a nature cognizable 
by s Court of Small Causes and valued less then Rs. 500, as no second 


nt 





appeal is allowed against the decree of the lower Appellate. Court in. 


such a saite Haradobdas Agarwalla s. Ananda Sheik Hi aoe 


Pack. 


70 


113 


452 


40 
4t 


Vous -EXEL] .. .INDEX-OF CARA, ---- 


Appeal—{ Corts.) Oo ee as. canna 


———~ Order efosing, further time to pay instalments—Decree payable by  *.. 


_instalments—Dates fixed, for payment of inatalmente—Date varied by 
order of Court of appeal as regards some instalmetits 3 See Discreti@n „=~ 
———- Person not È party tp a compromise decree} Sas Decree, exedation of. 


* +333 


me Probate and Administration Mt, Sec. S6—Diference of opinien— - 


Letters Patent, Asinan comparison of —Reverting the agire- 
cation of fact. 

Where the judges of a Division Bench hearing an apal ina probate às 
havo disagreed and 4 decree has been drawn up in accordance with sec- 
tion:98 oF the Civil Proædure' Coda, An -apponi ex unfler clanse 15 of 
the Letters.Patent. a 


Pi Ge cecal ales TE Sposa muha cians hs 


signatures written 7 or 8 years before the elgnature dn the will by the, 


testator, is at all times a dangerous ground on which to procked and to 

reverse the application of fact by the trial Judgé. Patciiwmoal Dassi 

v. Chandra Kamar Ghose oe we 

Probate and Admiistegtion Art, Secs Se Order calling ipon a applicant 

for probato to pay tha diferenco between, ea E ER applica- 
tion; See Succession duty 





= meee Suit for PERE Par Nana decrid agpue! angikik; KA 


Final decree pending eppeal—Civil Procedure, Codi Y Act V of 1908). 
Set. GZ. 
Tho aw gvel a rukt to Apoa again the ~preliminary decree and that 


right is not taken away because n€ appeal was peeserred against the final . $ 
decree ; if the appeal succeeds the final decree is to be amended accor- . 


dingly. 


Section 97 of the Code of Civil Procedure was expremly enacted to get 


over the pense eee PA ah eee ee oe 
in kadem v. Amdad, Atul Chandra Singha v. Kunja Behari Singha 


saban Bearing OF f to be pamilet onpa mentioned i rene of apro: : 


See Ejectment, suit for .. 

if es against an order discharging a rale undef section 115 of the Code 
of Civil Procedure; See Appeal’ |... 

—— serial of Civil Proceiie,Cade, O. XXII R. 9; See Consent order, 
efek of u i 


memmen by plaintiff from partial gaseous adah a pp arjen it, - 


if can be dismissed by the appellate Court ; Ses Appellate Court, power of 


Appeacamce—-Periy present in Court, asking for posipenement—Dismissal for 


dcfault—Civil Procedure Code (Act V of 1908), Ov XLI, R. 17. 


The mere presesice of the appellant In the Court-room on the dey of hearing . . 


and his having asked the Court for timp to get his pleader, dg not cons- 
tituto appearance of the appellant wifhin the meaning of order XLI, R. 
17 of the Code of Cfvil. Procedure.’ Nanda Kemer Barus v. Nabis 
Cuandra Barua rey, 
Apskata Cont, Hf can ite ith the xen of dpetin bythe owe 
Court; See Discretion wa 
Court, power given to, under O. T41 R. 33 of the Codo af Civil Pro- 
cur, howto hé exercised j Ser Appellate Court, power al. ~ 
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Appellate Conri— Coma.) 

——— , power of—Croil Precedtire Code, O. dr R. 33—Appeak by defendant `- 

[rom a pert gf decree—Ne cross-appeal or cross-objectton by the plaintiff 
-Liom i withdrew from suit, 

The’ power given to the appellate Court by O. XLI, R. 33 of the” Code of 
Civil Procedure is to be cautionsly exarcifed and is not to be invoked in 
favonr'of a litigant so as to enable him to evade the provisions of other 
statutes, <. g. the Limitation Act and the Court-Fees Act. 

In a suit for declaration of fle, the primary Court decreed the suit in- 
part. The defendants appealed against the decree in so far as it was 
adverse to them. The plaintiff did not prefer a cross-appeal nor did he 
present a memorandum of cross-objections, After the arguments on 
behalf of the appellants had been concluded and while the arguments on 
behalf of the respondent were in progress, an application was made to 
the appellate Court on behalf of the plaintiff for leave to withdraw from 
the suit with liberty to bring a fresh suit upon the same cause of actlon: 

- Held, that tha appellate Court had power under O. XLI, R. 33 of the Code 
of Civil Procedure to grant such leave, althcugh'the plaintiff had not 
preferred an appeal apaidet the decigjon of the Court below. 

Under the circhmstances of. the case, the appellate Court allowed the 
plaintiff to withdraw from the suit with hbesty to bring a fresh suit in — 
respect of the same tanse of action; only with regard to the lands which 
were decreed in bis favour by the primarye Court. Akimanscasa Bibi 
v. Bepin Bohari Mitter ... + | i m 397 

————. , peytrs of —Cinil Procedure Cate 6. fr R. seya fur alias 

tive decree—Ne appeal by plaintiff. 

E ada naba akh KAN Washes tase Manian both the 
defendants Nos. 1 and 2 or againsl either of them who might be found to 
be the true owner, the appellate Court, when it found thar it was not 
defendant No. 1 but the defendant No. 2 who was the true owner, 
should pass a decree against the latter although there was bo appeal 
qeferred by the. plaintiffs who were the respondents before it, Amauga 
Mohan Chakravartl v. Bejoy Chandra Dat... ai 391 

Appellate Court, sewers éf— Cloil Procedure’ Code, Order 41 R. PAIR 

Although the language of Rule 33 of Order 41 of the Civil Procedure Code - 
is widely expressed, ordinarily the exercise of the power conferred there- 
by should be limited to cases where, as the result of the appellate Court’ ~~. - 
interference in favour of the appellants, further interference 18 required to 
adjust the rights of the parties in accordance with justice, equity and ‘ 
good conscience, Gangadhar Maradi v. Banabashi Padihari oe 390 

, poosrs of —Civil Precedwre Code, O, gr, R. 33-—Si0, of — 

Plaintiff, appeal by, from partial decree—Ne cross-appeal er crosg-ebjection 
—Suit, of can be dismissed by the appellate Court. 

O. XEI, R. 33 of the Code of Civil Procedure, though very widely 
expressed, is not applied to enable a party litigant to ignore the other 
provisions of the Code or the provisions of statutes like those which relate 
to limitation or payment of Court-fees. . 

Ordinarily O. XLIpR. 33 is limited to those cases where as a result of the 
appellate Court’s Interference with the decree In favour of the appellant — 


1 
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Appellate Comet—(Comtd.) . . 
further interference is required In. order to adjust the rights of it ga 
raion with Justice, equity and good conscience. 

The plaintifts clalmed rent at the rate of Ra. 34-6am a year. The defen- 
dants admitted that rent was payable at the rate of Rs. 24a year. “The , 
primary Court decreed the suit In pert and allowed the claim at the rate 
of Rs. 24 a year. The plaintiffs appealed ogainst that decree. The 
defendants did not prefer cn appeal, nor did they file a crosa-obje son: 

The appellate Court dismissed the entire suit. è 

Hald, that the appellate Court was not justified in dimiming the suit on the 
appeal of the plaintifis under o. XLI, R. 33 of the Code of Ciril 
Procedure. 

That even if Rule 33 were applicable to such a case, the judiclal discretion 
vested in the Court of appeal was not properly exercised. Abjal Majhi v. 
latu Bepari ... ar h es we 

Appileation to set'aside cxpa-te deste Dhadhu, if bound to make a 
deposit—Admission as to liability in respect of rent of a different 
holding ; See Hagerte decree 9 = 

to set aside esgart decree, when tobe ngde—Summnons duly 
served—Limitation Act, Sch. I. Art, 162; See Rxparis decree, ove 

Arbliration—/udicial misconduct, charge, —No exnguiry—Acting with material 
irregularity—Civil Procedure Code (A4 P af 1908), Sec. 115—Amard 
extending to matters not within | the scope af sudmtssien—Award, if cam: 
be amended, — 

When a charge of judicial miscondyct # made against an arbitrator in that 
he delegated his authority toa stranger and the award is in esenc not 
his act, itisincumbent upon the Court to examine him to ascertain 

_ Whether tho allegation iz well-founded or not. 

An arbitrator has no authosity to delegate his functions. = 

A Court will be acting with material irregularity inthe exercise of its 
jurisdiction, if an objection of judicial misconduct on the part of the 
arbitrator is overruled without enquiry” and withpat reception of evidence 
material foc the determination of the issue. 

The decision of the arbit-ator must ultimately be his own Judgment In tho 
matter, although in the process of formation of that conclusion he may 
take the assistance of experts, 

The submission to arbitration furnishes the source and prescribes the limits 
of the arbitrators authority and the award both in substance and in form 
must conform to the sabmission. Consequently asthe arbitrators are 
inflexibly limited to a decision of the particular matters referred, if the 
award extends to matters not within the scope Ob the subanisalon, it is 
void as regards the portion in excess of ‘the submission, 

Where the different parts of an award are severable and not dependent 
upon each other, the ilegal portion may be cancelled and effect given to 
the remainder. Juggobundhe Saha v. Chand Mebasa Saka ... © >> 7 

nen, setting aside reference to and riequet rowdy, effect of y 
sui - m -m ra wan sama apaa 
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Arblirater, examination of—Judicial"imiaconänct, charge of--Court's duty } See” 
sArbitration ... a ei as =o o- 
———— if oan delegate his functions; See Arbitration wa? vet 


neve, if gan take aseistanes of experts; See Arbitration «., ive 
Argument feda analogy; See Digwar è 54 
Assam Land and Revoase Regulatioa, Secs. 35, 936—Refasal of pan by 
rerenuyp authorities 3 See Suit, maintainability of F T 
, Sec. 154 Snb-Sec. (1), if controlled by 
the eSneluding clause of sgction 39; See Suit, maintalnability of esi 
Asstesment, of rent, claim for—Clatm based on the ground of trespass— 
Plaintiff did not'elect to tréat the defendant as tenant; See Limitation 
of rent, claim for—Defendant’s long possession without pay- 
ment of rent—Plaintiffs failure to prove possession 3 See Pomesalon, 
suit for ons tne sas nee 
imes rent, suit tor—Defendant is possession as trespasser to the 
knowledge of the plaintiff for more than 12 yeare—Defendent claiming 
rent-free title; See limitation x: tee 





of rent and mesne profits, claim for, if suaintaina ble—Relaticnidhip : 


of landlord and tenant sybsisting ; See Landlord and tenant 

“Assignee of decree-holder auction-purclfhser—Ax-gar/e decree set Pree 
Execution sale, effect on} See Execution sale... is ax 

Attachment, effect of=Lega} custody fot the of ue omer Sar ini 
tion eos awe ase eos 

Attestation—Indian Succossion Act, Sec. so—One purai fixing bis 
BAN And. ia aa ie a See Wil, 
executio of . - 2 

Atteatation of doed, ie of—Knowledgs of odao eii to alienin? 
Ses Hindu widow—Alienation eee Te wee on 


“Auctlea-purchaser, who has got symbolical possession, when to sus the 


judgmeht-debtor—Limitation Act. Sch. I Art. 1373 See Mortgage... 
Authority to widow to adopt her brothef’s son, if valid ; Ses Adoption a 
Award, portion'of, if and when oan be given effect to; See Arbiration eee 
———§ void partlally—Award ettending to matters not within the scope of 
submission ; See Arbitration 7 a ‘ws ia 
mto conform to submission to arbitration 3 Kie Bek tee yes 
Baller and bailee of a chattel -Wrong-duer, suit against ; Ses Partnership... 
Bengal Tenancy Act, applicability of—Land used for agricultural purposes 
-—Land not actually under cultivation ; See Homestead land se 
, Sen, 29— Rent, assessment of— Excess land and. new 
land taken—Consolidated rent—New holding ; Sw Enhancement on 
ora ERE Seo, 29, applicability of —Hokling remaining . constant 





—Original holding split da into several new tenancies 3 Ser Enhance- Se 


ment ~~ one s. oe tee 


Sai applicability of, where the original bolding is 
. split up into several new tenancies ; Ses Enhancement ve o 


ene, Soc, 38-—Permanent’—Permanent deterioration; Ses 
Knees fee. 49 (b) ~Bjectment—Notlee —Heirs of under- float. & 
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Bengal Tenang; Act Csatd.). . oag . . 
 —Under-raiyati tease for 9 years—Death of lessee during the continu- eae 
` ance of the term ;"See Under-ratyati holding... 5 232 





ı Sec. 103 B, sub-sec, (3}—*Proved. by tense to he iu- 7. 
correct’ —Evidtace of antecedent facts—Evidence of gaia facts, if 
admisible ; See Possession, suit fog... e ose 140 
——, Sees. rob, robi Record gf vights, vitey ti, “earrection pf = 
— Declaratory suti—Produce-rent, variation of, accerding ts caste and 
.  occupatien—One sult against all the tenants in the, village, if maintait 
able—Civil Procedure Cade (Act V of 1908) Order 1, Rule g= Difende ~~ — -` 
ants, feinder of—Court-fee, amount of —-Cowrt-Fees Act { VIII of 1870), 
section 28—Revenus-sficer, revisional powers of—Powers, tf restricted te 
the merits of the case*-Rewenue-oficer, tf can on revision direct payment 
of additional Court-jee, 
A suit tinder section 106 of the Bangal Tenancy Act against all the tenants © 3 
of a village in a body upon one plaint, and with a court-foe of Rs. 10 
only, for a declaration that the entry in the recard-of-rights and Ferd 
Rewas Bineli ax regards the proprietar’s share of the produce-rent was 
wrong, and that the rates of rent payable by the tegants varied accord. 
ing to the occupation and caste to” whichthey belonged? was beld not to 
be maintainable, One suit, however, might be instituted against such ot 
the tenants as belonged to the same caste Or fo'lowed ghe mme ocatipat 
tion ; and a seperate suit ought to'have been instituted with respect to = 
each class of tensnts, and p seperate court-fes of Rs. 10 should hate” 
been paid for each such suit. , $ 
Under section 108 of the Bengal Tenancy Acta Revenue- officer specially 
empowered by the Local Government in this behalf has the power of 
revising any order or decision passed under sections 105, 105A, 106 or 
107 of the’ Act, made by himself or any other Revenue-officer, and this 
power is not restricted to revision of the decision or order on the merits 3 
and thusa Revenwe-officer is competent to “set aside an onler passed by) 
him, for non-payment of ‘court-fees found requisite on revision of the’ 
. mid order, and to direct the payment of additional Courtefees within a é 
prescribed time. A 
Held also, that under section 28 of the Court-fees Act (VITI of 1870) a. 5 
Revenue-officer has the power to direct on revision the payment of court» 
fee, and to order the: the plaint bearing insufficient court+fee be properly 
stamped, although no objection was raised as to the same in lower Court 
before the Assistant Settlement Officer, Dhkakeshwar Prosad Narain 
Stagh v. Iswardhari Singh we aan Gs Shee toa 57 
, Sec, 108—Revenue officer specially empowered, powers” 
of, to revise order under Secs. 105, 105A, 107—Power af revision not 
restricted to order on the merite—Non-payment of Conrt-fees; See ` 
Bengal Tenancy Act, Secs, 106, 108 ses oe a 57 
, Sec. 153—Sult for rent or in th> alternative for damages 
—Amoant claimed less than Rs, 100—Civil Procedure Code, Sec. 1023 
See Seoond appeal, or wi a 


a Bee 159 Explanation, appllcstiliy of Sela. 
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Bongal Tenancy Acgt—(Cenid.). e 


, See, 153, Pasa ae aes decided by order; - 





"See Appeal `.. 
, Sec. 7. “proviso and Panik Oen not deciding 
a question as t the regularity of the proceedings in publishing gr conduc- 
ting the salo— Rent suit valued less than Ra, 50 3 See Appeal 
, Soc, 153 A.—Admission ; * See Experte decree ite 
, Sec, 153 A.—Admission as to liability in respect of rent 
of a défferent holding 5 See Experts decree ‘ive me 
, Sec, 157—"Claim i in the alternative for rent ; See Tres- 











pass, suit on .. 

—, eee ior inisi ot an POES edig of a a 

portion of a putni tenure—Purchaser in execution of réht decree, if to 

annul such interest ; Ser Incambrance ose wee 

, Seo 167—Annulment of sub-lease under SA 85 sub- 

secs. (1) and (a) of the Bengal Tenancy Act—Executlon-purchaser of 

occupancy holding ; See Ejectment, mit for... 

, Sec. 170 sub-sec. (3p-—Purchaser in peace sale hela 
on a decree for arrears of rent, if can deposit—‘Interest voidable ort 

sale’; See Occupancy holding, non-tyansferable .. ae 

*, Sec. 182, applicability of— Homestead, if to be in ib 

same village or under gam landlord į See lomestead land <. aa 

, Sec. 182, applicability of —Land used as homestead land 

















= Ciaruti of tha laad - See Homestead lafi . its ae 


Bousmi—Test to be applied in determining ; See Benahi tfanmection n ia 
Bonamidar, smigby—Spit far partition—Partition. g 

A = cannot malntaln a suit for partition of Joint immovable 

A distinctiqn has been recognised by (the Calcutta High Court between 
sults for land and sults for money claims, in the determination of the 
question of the competency of a sbenamidar to maintain a suit; in the 
former class of cases the Hight has been denied; inthe latter class of 
capes the right has been sustained. A“ suit for partition of immovable 
property is included in the same category dy a suit for possession of land, 

Cases referred to, 

The object of a mit for partition is to alter the farm of enjoyment of Joint 
property by the co-owners, 

Partition signifies the surrender of a portion of a joint right in exchange 
for a similar right from the co-sharers. 

The essence of partition is thar the property is transformed into estates in 
severalty and one of such estates is amigned to erch of the former 
occupants for his sole use and as his sole property. No analogy can be 
established between the process thus described ard the enforcement of a 
money claim, even when such claim is associated with land, as in the 
caso of a bonami mortgage or of a benam! lease, though even as regards 
leases, es also as regards mortgages, there is apparently some divergence 
of Judicial opinion. 

Cases referred to. Atrabannessa Bibi v. Safatullah Mia on = 

, sult for, when maintainable } Ser Benamidsr, sult by êsa 
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e 

Beam! tramsactlon—Zest te be applied in ditermining whether a transaction 
is benami— Evidenge. 

A berami transaction, which is a dealing common to Hindus and Maho- 

medans slike, has s resemblance to the doctrine of English law that the 


trast of the leg! estate results to the man who pays ths purchase money, . 


and this again follows tke analog? of the English Common Law that 
where a feoffment is made without consideration the use results to the 
feoffor. The exception in English law by way of advancement in favour 
of wife or child does not apply in India, but the eelationship is a dr- 
cumstance which is taken into consideration in India in determining 
whether the transaction is benawi or not. Where the question is whether 
the transaction is benggel or not, the criterion, in the absence of all other 
relevant circumstances in the case, is to consider from what source the 
money comes with which the purchase money is paid. Masammat Bilas 
Kunwar v. Desraj Ranjit Singh oes 54 we 
BIN of exchange, drawer of, rights cf{—Drawer and rawek, same person —. 
Election—Bill of exchange or promissory note 3 See Shahjog kundi 
Bomafide transferee for value from ostensible owner, rights of ; See Mortgage 
Bond, suit on—Limitation Act (IX of 1908), Sch. I, Ant. gi6—Contract in 
writing registered—Bond net signed BY beth the parties—Penalty— 
Excesstoe interest— What amoungs to— Contract, harsh and unconscien- 
able— Burden af preaf— Contract, reasonable, substitution of— Damages. 

Article 116 of the Limitation Aq is applicable toa suit ona bond not 
signed by both the partią thereto. 

A contract implies two parties ; but wcontract in writing in this qountry 
does not necessaiily imply that the document must be signed by botf the 
parties thereto. 

Where a bond was executed by the defendant and delivered to the plain- 
tiff, acceptance by the plaintiff completed the agreement betweeh the 
parties, and, there was, consequently, in law a contract in writing which 
was subsequently registered, ` 

Proof of excessive interest miy of itself be sufficient to enpble the debtor 


to relief, What amounts to excessiye "interest if to be determined by the 6 


tribunal in each case, the ances of fisk being a material matter for 
consideration. 

When excessive interest is apperently established, any facts that tend to 
show that such excess does not render the contract harsh and uncons- 
cionable, should ba proved in evidence by the lender. The burden of 
proof is on him. 

Once the contract between the parties is deemed unenfoacemble, the plain- 
tiff is entirely in the hands of the Court; he is not entitled to substitute 
for the originel contract another contract which may appear to him to be 
reasonable. 

When under a bond the plaintiff was entitled to interest on e panapa 
“amount lent, at the rate of 5858 per cent per annum : ; 

Held, that the debtor was entitled to relief, 

_ The Court awarded damages at the rate of 12 per PINE simple 
interest for detention of money. Bonwang Raja SN Chowdhary 


.. v, Banga BekharjSea o. ais a as ove. dh i? 


Barden of. proof Abatement, claim for—Landlord opposing—Expross nipale- 


e tion in lease ; See Reduction of rent, suit for ies 


m of proof—Cioil Procedure Code (Ad XIV of 1882), Xe 983, sit 


under, . 
Ta g walet edit bagian 283 of the Code of Civil Procedure of1882, the 
burden of proof is upon the unsuccossfy) claimant in the claim case. 


Nerak Lali v. Magoe Lali .. ats nee | seu? 
~——— of proof—Excessive terdi dod not render the cutie hersh and 


uncofscionable ; Sa Bong, sult on: ... 


— af proof—Preof ef bonafiides—Deed, innsent ernir Saks by by 


claimant te property pnature ef. 

In a suit to set aside an order made adversely to the plaintiff on a claim to 
property preferred by her in execution proceecings, on the ground that 
the property belongs to her in her own right and not as a Sememider for 
the? Judgment-debior, the’ sess is on her to show affirmatively that not 
only the ostensible but the real title also isin her, The burden cast on 
her is not discharged by merely pointing to the innocent appesrance of 
the instruments under which she claims ; she must show that they are as 
good as they look., The defendant is not to make out that they ato 
colorable, | e ‘ 

A salt under O, 21, R, 63 of the Code of Civil Procedure, is a sult to 
alter or set aside e sgmmary dedisian or order of the Court, and is a 
method of obtaining review.” Jamahar Kemer! Bibi o. Askeran Bold... 


“By evideuce’—Act I B C., of 1907, Sec. 103 B—law as stated in section 


103 B of Act IIT B. C. of 1898, if altered seSee Pospession, sult for... 


Cause of neti? fresh, when arises de die in diem; See Limitation se 
Cosses — Lishility—Bengal Cess Act (IX B. C. of 1880), Sec. ¢1—Comiract— 


Lease, construction of. z 

Tho liabilities of the parties in respect of cesses are to bo determined accor- 
ding to'the statute, unless there is a clear provision in the lease to show 
that the parties have contracted themselves out of the provisions of sec- 
tion 41 of the Bengal Coss Act. 

A Base fixed tho rent at an aggregate sum of Rs. 1151-6-16-2 krants inclu- 
sive of cesses and dues of the superiorelandlord 1 out of this sum, Rs. 600 
was payable by the tenants (defendants) direct to their grantor (plaintiff) 
and the remainder to the superior landlords, There was also a provision 
that the tenants would every year deposit, in the name of their landlord, 
in the office of the xemindar, the sadder rent payable to the semindar 
and the cesses thereupon payable by their landlord. It was finally stipu- 
lated that ‘df any new tax be imposed by the Government in future and 
if the same be payable by the subordinate tenure-holder, the tenants will 
successively remain bound to pay the tax seperately in the office of 
their landlord in addition to the aforesaid fixed road cesses and public 
works comes.” 

Held, that the lease provided for the payment of a fixed sum of Rs. 600 by 


the tenants to their landlord (plaintiff), regardless of the amount actually . 


paid as cosses, Goblada Chaodrs Saka Sardar s. Lait Meban Rey ne 


Chakran tenancy—Settlement, right of—Zemindar and darputnidar; See 
Ejectment sa psr. ts ea: am ` w, 
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Civil Court, if oan reinstate Digwary Ser Digwar wo “ses ons 
m Court, if can review tevenue Court's declsion—Diseretion in the impost- 
tion of penalty erroneously exercised; See Penalty en 
——— Court, if can pelen rerenne Court’s cae vente tncorSetiy 
- made; See Penalty oe ah ga 
Civil Procedure Code (18825, Sec. 283, mi? under; See Burden of proof sie 
(1882), Sec. 317—Co-decree-holder, sult by, to recover 
share of property, if malntainable—Application for exegution by one 
reserving rights of others—Purchase by applicant- Sale confirmed; Se 
Execution of decrec aT 
(1882), Sec. 317, object opera herah Bean 
cially interested in the purchase; See Execution of decree... 
= (1882), Sec. 375—-Compromise dealing with matter out- 
side suit—Decree on compromise, if admissible in evidence; Ser Specific 
| performance of agreement, suit for ... eee .. 
(1908), if has retrospective effect Order rejecting appli- 
cation to set aside sale on the ground of frand and material irrégularity— 
Civil Procedure Code (1882), Sec. 244—Second appeal 3 See Execution 
sale = aT eee tee 
(1908), Sec. tompa Conrt— Res fudicdta Suit 
for assessment of rent in civil Cour®—Decisian of the settlement ofäcer 
though prior to the paming of the Amending Act IIT B. È. of 1898 bat 
embodied in a record-of-rights puBlished afterwards; See Lakberej titles. 
eet (1908), Sb, 4, O. 734P 58—Decision that the property 
formed part of the estate of the deceased judgment-debtor—Legal repre- 
sentative; See Decree, esecatton of ...” se 














public purposes of a religious nature; See Waqf... 
(1908), Sec.’ 97—Preliminary decree, appeal against, 
competency of—Final decree pending appeal; Ser Appeal . Fer 
epee (7908), See, 96, TRESE, (2) NG majority a feos ga 
reversal of a part sf the deeree—Precedure, 
Where there is no majority in favoar olin reversal of apan of the decree, 
the decree as to that extent, isto be confirmed under sub-section (2) of 
‘ section 98 of the Code of Civil Proceduro. Mokosi | Krishea Deyal Gir v. 
drshad AB Khan. ose ose a 
(1908), Sec. 1o2—Sult for rent orin the alternalivo for 
damages—Amount claimed less than Rs. PER ER 
Sec. 153; See Second appeal . sia. 
- (1908), Sec. 102, o.. 41. R 23, o. 43. R. 1(u}—Suit 
ofa nature cognizable in Small Canses -Court—Remand order; Sas 
Appeal 


the exercise of Jurisdicttion—Non-investigation of change of Judicial mis- 
conduct; See Arbitration... s 
(1908), Sec. 11§-—Raror jaka kanehilng the ques- 
tion of limitation; Sa Second appeal - = 























erroneous in law; See-Appoal’ 2 e a te 


(1908), Sec, 92, sub-sec. (1) Waqf—Trust crested fos" 


~ (1908), Sec. 11§—Acting with material irregularity in ` 


(1908), Sec. 115--Nokvappealable decisive Decision - 


155 


577 
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Ciri] Procedure Code—{ Conte). 


(1908), Sec. 115—Relief, grant of, without adjudication 
of questien of limitation ; See Axparte decree ve 
f (1908), Sec. 115—Wrong delia da etier limita. 
3 tion; See Experts decree we | i uae “4 
(1908), Sec. 115, order under, if appealable ; See Appeal 
(1908), Sec. 115, order under, if appealable—Letters 
Patent, cl. (15); Sde Appeal e ~ m 
eeey O, I R. 3—Defendants, joinder of—Record of rights, 
"entry in, correctioneof—Produce rent, variation of, according to caste 
and occupatlon—One suit against all the tenants jn the village, H 
maintainable ; See Bengal Tenancy Act, Secs, 106, 108... ae 
(1908), O. 1, R. 10—Bena Ade mistake 3 See Limitation 
(1908), O. 21, R. 63, suit under, natureof; Ses Burden of 
mm mraman, 0. 21, R 89—"Owning’—‘Holding an interest therein 
-by virtus of a title acquired’—Purchaser of a non-transierable occupancy 
holding, if can applygto set aside an execution sale in favour of landlord, 
held for arrears of rent; See Execufon sale... wis 
—— >, 0, nR ae revival of; See Coent order, 
effect of i e e a $e 
ang 0. 29, Rr. aie pane “bodies Sait 
defective in form—Amendment—Notice 5 Set Corpgrate bodies vu 
ye, 0. 34, R 5, CL (2), epplication ynder; See Limitation 
Act, Se® L Art. 81 sis 
, O. 41, Rr, Ka Ya CEE ig a £ the partics, 
agale “pede yi tie decree Whole, doite; At can Po teraka j Ser 
ı O. gt, R. r1—Order reviving the appeal dismissed 
summarily, witkext metic, if tan be questioned by ansthor Division 
Bench—Cioil Procedure Code, O. XLVIT, R. 4, provise (a). 
Where an appeal was dismimed under Q. XLI, R. 11 and was revived 
withont notice to the opposite party, The order reviving the appeal cannot 
be questioned by another division Bench bearing the appeal. Haidhar 
Jha v. Syed Shah Mahammad Ashraf Alam isa eis ne 
» O. 41, R, 17—Appellant, presence of, j Cont roga 
Appellant aking for postponement 5 See Appearance eee 
, O. 41, R. 33—Party litigant, if can ignore salle puget: 
sions of the Code; Set Appellate Court, powers of P ka 
» O. 41, R. 33—Power given to appellate Court, how to be 
exercised 3 Ser "Appellate Gonit, power of is wee 
» O. 41, R. 33—Prayer for alternative daie No appeal 
by plaintiff ; Ses Appellate Cont; powerr òf Ti we 
„O. 41, R. 33, scope of j Sar Appellato Court, powers of 
5 41, R. 33, scope of; Sas Appellate Comt, powers of 
; O 47, R. 4—'Opposite party’; Ses Ejectment, mit for 
a a a a sa pads Gace pce 
did not alect to treat the defendant as tenant ; Ser Limitation kii 
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Co~decree-helders, suit by, to recover share o propezty, cf 
Procedure Code (1882), Sec. 317—Application for execution by one 


reserving rights of others—Purchase by applicant—Sale confirmed ; Sue | 


Execution of decree on 
Coercion, undae influence, fraud and mlsrepresentation- Pleadings —Ceowral 
allegations insuficient } See Hindu Law—Adoptiaa es 
Celourable nature of transaction—Sit under O. XXL, R. 63 of the Code ot 
Civil Procedure ; See Burden of proof A 


Competent Court—Res fudicata—Scit for assessment of rent in Cw Court— 


Dectsion of the Settlement Officer though prior to thd’ passing of the 
Amending Act III B. C. of 1898 but embodied in a <ecord of rights 


published afterwards ; Set Lakheraj title oe . ove 
Compromise—Consideration—-Settlement of dispute ; - See Hindu -wilow— 
Allenation .. . tos 


kabe nihan dail oth ngk NG ial OMA Hoss Chia Babe 
Decree on compromise, if admissible in evidence ; Sas a aan 
ance of agreement, sult for aes ke 
decree—Person not a party, a Na See MESM execution 
of... on 
Concarreace of seke da eh Allanin by Hindu A Ng See 
Hindu widow—Alenation ee é 
Condition ab to residence, if valid —Abgolate ate subject to condition, 
devise of Indian Succession Act, Seo. 121% See Will, construction of .. 
Conjugal righte—Su? fer restitution —Seyei-aleriginal ttihe—Lahengs—Cnstom 
requiring a son-in-law 19 geside in father in-laws kauss, if valid, ` 


A suit for restitution of conjugal right? Wy a Lalung, a member of a semi. 


aboriginal tribs, against his wife, is not maintainable. He fs entitled to - 


free accesa to his wife, if he chooses to go to the house of his father-in- 
law, but under the tribal custom he is not entitled to remove his wife 
from the house of her father. am 
A tribal custom regufring a son-in-law to residein the family of his father- 
in-law, is not opposed to ‘public policy’ or ‘thg policy of the law’. 
Such a custom fs not injurious to the ptiblic interest, nor Ís it In confifot 
‘with any express law of the ruling p&wer, 
The marriage relation of Le/vagn ff they are SEEE PN E! T PA 
governed by customs which prevail amongst the tribe, provided that the 
custems are neither immoral nor opposed ene ae Lenga 


Lalung v. Penguri Lalurgani oo waa AN 


An a ng GA Tat ear AA bee 

anana decree, effect of 3 See Specific performance. .. ia oe 

m- decree, vacating of, effect of 3 See Specific performances ... ove 

Consent order, M E Kan renee Meer Dan binabana 
bound by consent order, 

Thongh a consent order is Just as binding upon a perty to the prooteding as 
an order after a contentious trial, yet a consent order is a mere creature 
of agreement, and, if greater sanctity were attributed to it than to tha 
er ee 

see epee z 


635 


a 


Consent erdee —{ Candi Ag 


If two persons, named as ezecakon, who subsequently nny had 
s entered Into an agreement out of Court with the decres-hojder, auction- 
_ purchaser, that agreement copld not have, operated to the. detriment of 
` the estate in the hands ofsthe person in whose favour ia eee ag 
1 might Be made by, the Court of probate. è 


Under the circumstances of the caso, the High Court directed tho revival 
of appeal which was abated, under O. XXII R. 9 of the Code of Civil 
Prockdure. - -Lal Bihari Mitra v, Nogeadra Nath Chattories zas rr 

Consent order, nature of; ” See @onsent order, effect of... ae 

~——~- to allenation—Attestation of deed—Knowledge of content 3. Sa 
" ” Hinda-Widow—Alichation : wee 


` 


Consequential retief—Prayer for confirmation of pomenion Spi Relief At 


< Sec 42, See Sult, maintainability of... ° . 
Conatderation—Bowd, renewal of— Release of originel i Ae ai 
new debtor—Céntract Act (IK of 1872), See. a (d), 


` Where the creditor: released his debtor and accepted a new debtor in his g 


place in the renewed hond : 


Held, that the release of the original debtar was e good consideration for the 
contract, and that it @as not necessary that there should be cash consi- 
deration. Méhes Chandra Guka v. Rajani Karta Datt KA 

Construction Harih conseguences of fules of lam Language, clear ond. un- 
equivocal; Ses Hindu Will * one A 

Contingent interest, determination of——Impartible eels, holder of —Custom of 
peimogeniture; Ses Custom and Generaldaw =... ki a 

Coutract—Stranger, if can claim performance—Justice; See Subrogation wi 

y breach of—Time, essence of contract—Iniention— Merchants’ con- 

tract—Damages, suit for—Contract Ati (IX of 1872), sections £5, 73. 





Merchants are not in the habit of placing upon their contracts stipulations 


to which they do not attach someevaluo and importance, z 


On the Ist October, 1910, the plaintiff stipulated with the defendant to 
gage his elephant up to 314t March, 1911, for the parpose of X hedda 
operation (to capture wild elephants).” The contract provided that the 
elephant would be delivered by the defendant to the plaintiff on the rst 
October, 1910 5’ but the defendant obtained an extension of time till the 
Gth October, and yet did not deliver the elephant till the 11th October, 

c> The plaintiff refused to accept the elephant. Tra suji faf. recovery of 

- ~ damages t 

e Held, that the parties intended that time shonld be of the casence of the 

- contract within the meaning of section 55 of the Contract Act and that 

~ ” the plaintiff was entitled to damages for breach of contract under section 

973. Bhudar Chandra Goawami v. C, R. S. Betts on ees 


a 


Ceairact, reasonable, Sane apaa a ae Pee nee contract ~ 


unenforceable; Sar Bond, suton ... ote 


| in writing, if to be signed by both-partles ; See Bond, sleek a 
, in writing registored—Limitation Act, Sch. I, Art: 116—Execation 








of bond and acceptancd—Agreement completed; See Bond, sult onm ie 7 | 
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452. 


415. 


235 


316 


498 


227 
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Contract Act, Sec. ET Als in, acceptans of new 
debtor; ‘See Consideration sai 
m, Secs, 55, 43—Time, esenco ‘of lesan TAn KA SEA of 

cage suit for, See Contract, breach of... 
oo or baile, suit by, against wrong -d04; sue 


Pesci $ ase 
Corporate bodice— Suit againsi— Suit “Beti in form— Amendment Notes 
"Ciril Procedure Cade (Act V of 1908), Ò. XXIX, Rr. r, a. ° 


A plaint in a suit for recovery of damages on account af short delivery of 


goods, described the defendants as the India @eneral Navigation and, 


Railway Company and the River Steam Navigation Company by their 
joint agent A. When it was found that A had retired ftom the service of 
the Companies, an application was made for leave to omit the name of A 
from thé plaint, This application was granted and the sult was decreed 
exparte :. 

Held, that tho suit as originally framed, was in contravention of rile rot 
order 99 of the Code of Civil Procedure. 

That the suit should have been framed as one against the two Companies 
described by their proper names, 

That the plaintiffs were bound to serve notices of Qheenit in the manner 
provided in rule 2 of order 29 of the Code of Civil Proceduse after the 
amendment hed been made and the a ey oe india 
General S. N. R. Co. v. Lal Moban Saba’ see sae set 

Co-trustee, exclusion of, if effects the status of other trustees, Su Ugra 
wires © ase eee oes 
—, RE k ceker ue, eompetent a E a 
trust deed; See Ultra wires i abe 
Court, when cut down an absolute interest to a eee one; See Hindu wil eis 
Court Focs Act, Soc. 19 (C)—‘'Full feo chargeable under the Act”—Full fee on 
a probate paid at the time of grant—Second grant—Ralsing rate of suc- 
cession duty in the interlm—Further feg, if to be paid; Ser succeeaion 

duty 3a ‘ie af sis 

y Secs 19 (Q—"Fall foe chageable unde the Act,” how to be 
determined; See Succession duty a... Fes on one 
, Sec. IMO)—Under the Ac?—‘Under the same Act?—Act 
amending Court-fees Act; See"Succession duty ... oe na 





——, Sec. 19(E}—Penalty, suit for recovery of, if maintainable in _ 


civil Court; Ser Penalty .. si ive siy 
—_—-, Sec. 19 (E), scope of ; See ‘Penalty ie PP vass 


ma, Sec. 19 (G), origin of ; See Penalty... KN ee 





, Sec. 19 (G), scope of; See Penalty | NA 
y Sek. L, Art, r1—" Amount or wane of the property Nat 


(oe of Art. 11 of the fimt schedule to the Court-Foes Act, the 
expression “the amount or value of the property” signifies the net value 
obtained by the deduction of the debt and expenses from the gross value. 
in the goods ef G. A. Quintnghorongh wee iss T 

Court ef Wards Act, Secs. 6 (e), 51.—Disqualified jiropelekot, suit saint 
Suit for recovery of money from the assets of a deceased debtor—Defen- 
_ +5 dant not described as ward of the Courts Ser Suit, maintaifabllityof 4 





160 
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Covert! s duty —Judictal misconduct, charge of—Arbitrator, examination of; Sar 
Arbitration ..° A O a ss 530 ii 
—— power to curtail rate of {nterest—Exxcessive interest ones contract r 
See Bond, snit on s ove vee s.. ve 
—— power to gA relief—Rategof interest unconscionable and extravagent if 


See Mortgage salt mn, one 
——— power to grant relief on the basis ole conditions See Execution 
sale ove e ve 


Criminal Procedare Code, Sec, 145—Finding in an ada under, if admisaible in 
evidencé See Admlasilaility i ip evidence eee ons 
, Sec. 145—Order under, if and when admissibles See 
Admissibility in evidence ase oe vee 
, 8.0145, order under, effect of—Dispomesion See Suit, 
maintainability of | Sve oes one 
Custom and General law—Afi/a kehara— Carl mi je pertibility— Female’ s 
right Po snccession—Rale of primogeniturte—Contingent right, determina- 
tien of —Jeint-family—Sceparaiven. 
Where a custom is proved to exist it supersedes general law, which, how- 
ever, still regulates all onts'de the custom. 








There is no inconsistency betgeen a custom of jmpartibility and the right of 


females to toh-rit, and therefore the goseral law must prevail unl.ss it be 
proved that the custom extends to the exclusion of f males. 

The widow of the last holder of an imparyble estate which descends by the 
rule of primogeniture is not exchided from the succession if her husband 
“was in fact separated and died without issue male, and if no custom waich 
would exclude her from succession is proved. , 

The holder ofehe impartible estate can determine any contingent interest 
‘the members of the joint family might have in it under the custom of pel- 
mogeniture, by alienating th: estate. 

In a Mitakshera family an anc sral impartible estat, on the deith of the 
sole holdef thereof, devolved, acenrding to the family custom of primage- 


Pack 


_niture, oa the elder of his two sons,*the younger b coming entitled to | 


maintenance. Subsequently, the elder brother granted to the younger _ 
_ brother a mokurary potta of a pyrt of the &state for his and his descen- 


` dant’s maintenance, It was proved thatthefeafter the younger brother Y 


ballt a now house outside the family dwelling, removed his family there 
and lived there separately from his elder brother and his family, thet _ 
the younger brother constructed a wall between his house and the family 
dwelling, that he established in his new house a separate Thakurberl and — 


Tulsi Pinda and raised money on the mortgage of property granted to... - _- 


- him and spent it on the mastiage of his son’s daughter, and that after tha. 


younger brother’s death his son stated on oath in a criminal case thatha. — 


was separate from the elder brother’s branch of the family : , - 
Held, that at the time of the death of the elder brothers only son who sio- - 
ceeded to the said estate the yoanger brother and his only son were sepa- 
rate from the elder brother and his son, and that the elder brother’s son 
' -T having'đied without male lasun his widow was entitled to succeed to the 
impartible estate in question in preference to the younger brother’s son, 
Thaksrasi Tara Kupari ». Chaturbhed Narayan Singh, & Maharajah Sir 


**<Raveadsirar Prasad Stayh Bahadur ». Chatarbkng Narayan Singh a 


“Say 
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°, . 
aje bank ee 


Damages, suit for—Merchant’s contract, breach of Time, emence contract 
—Contract Act, Secs. 55, 73 ; See Contract, bredth of mh 
Darputal tlon that darpatnidar will get Khat rent from Chakran ° 
tenant—Chakran land, resumptidh of—Zemindar, settlement by—Tonant, 
position of; See Ejectment see ae Bae 
Datta komam not essential in same Gotra; See Hindu Law Adoption . 
Dattaka Mimausa, authority oj. . 


Dattaka Mimansa is a work which has had a high place in the estimation 
of Hindu lawyers in all parts of India and has becdme embedded in’ 
Hinda law, but cangion is required in accepting the glosses of Nanda 
Pandita in ths Dattaka Mimansa wher- they deviate from or add to the 
Smrits. Putte Lal v. Masammat Parbati Kaawar oss 

Declaration of title, sult for—Sp-cifis Relief Act, S-c. 4a—Snit for Agee 
tion of rights of parties to an order under sectinn 146 of the “C de of 
Criminal Procedure—At the time of attechment, rightful owner in 
possession ; Sse Limitation “ ose sis ose 

Decree, confirmation of—WNo majority in faved of n refverenl of a part of the 
decree } See Civil Procedure Co le (190$}, Sec. 98, Sub-Sec. (3) ae 

—— execution of—Execution Const, if cam vary terms of decret— Consent 
decree. e ° 

A decree must be orecnted as mage, and cannot be varied by the execution 
Court in the light of subsequent events. This principle is applicable to 
the case of a consent decree. Présanca Kumari Debi wv. Sris Chandra 

——, execution of Joint decree—Tme-fold decree— Decree aiiin isinbler 

. party and agains! contesting defendant— No specification of share-—Limt- 
tien Act (IX ef 1908), Sch. L., Art., 182 cl, (a}--Order of the appellate 
Court. 2 

Although a person who isa party toa compromiso cannot challenge the 
validity of the consent decré by way of appeal, it is competent to a 
party tothe sult, who has not,joined in tls ‘compromise, to appeal ° 
against the decree, if he has been prejudiced thereby. 

The plaintiffs sued A and B for recovery of possession of land. A peti- 
tion of compromise was filed on behalf-of A. The Court came to the 
conclusion that the compromise was operative only as regards A‘ and 
gave effect to it to that extent. The sult was heard on the merits as 
against B. The result was two-fold decree passed on the 17th Septem- 
ber, 1903, first, for possession as against A without mesne profits or 
costs; and, secondly; for possession as against B who was made Hable 
for costs and mosne profit. The decree did not define the precise 
position of A, nor specify his share in the property. B appealed and 
valued the appeal at the value of the subject matter of the entire 
property involved in the suit in the Court of first instance. A was not 


joined as respondent ; the only respondents were the successfal plaintiffs, - ~ 


The appeal was dismissed on the &h May, 1907. An application for 
execution of the decree oh tigi] ths September, 1903, wae made on the 
7th May 1910 


f aon ra’ » 


ts eer 


mm 
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4 
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Decree- Conid.) ° 
. Held, that the application w was not barred by limitation asthe deoree- 
holder was entitled tothe benefit of cl (2) of Art. 182, Seh. I of the 
Limitation Acif Loko Nath Singh v. Gaja Singh z 
————, qrecuffen g—Legal representative of the deceased fusighaenthichter— 
Property attached, if a pari of the assets Qftthe dectased—Decision, if 
appealalfe— Civil Procedure Code (Act V of 1908), Sa. 47, O. 
AKI, r. 58. 

A decisiof as to whether a property standing in the name of the legal 
representative of a deceased fudgment-debtor, and attached in execution 
of a decree obtained ggainst the latter, formed a part of the estate of 
the deceased is appealable, inasmuch as*the proceedings came under 
section 47 and not under O. XXL r. 58 of the Code of Civil Procedure. 
Fakir Chandra Gala v. Giribala Dassya ng 

——, efecution of— Representatives of fee een an abdiné artensible 
representation —Kxccution, of can be had agains! real representations— 
Suit on judgment, maintainability of. 

A decres obtained against the ostensible representatives of the deceased 
defendant (his sons) caping be executed against the estate in the hands 
of the executrices ; the remedy of thé decree-holders is, either to have 
the decree vacated, the suit restored, the executrices brought on the 
” record anda new decreg made against them, or to institute a suit on the 
Judgment and obtain a decree thereon against the executrices. 

The principle on which an action is allowed to'be maintained on a judg- 
ment is that where a Court of competent, jagisdiction has adjudicated a 
certain suMto bs due from one person to another, a legal obligation 
arises to pay thet sum on which an action of debt to enforce th: Judgment 
may be maintained. This principle is subject to the qualification that 
an action $s permissible only where the Judgment cannot be enforced 
in some Sther way. 


There is some divergence of JudicisA opinion upon this matter in this 


country. Fa 

Caset referred to, Kail Charan Math v. Sakhada Sundari Debi a 

against female keir, when binds the extate Test, 

Where a suit against a female heir is founded upon purely personel debt 
or contract of her own, the decree can only be against her own personal 
property-and a sale in execution of such a decree can only convey her own 
interest in the property. 

But the position is different when the foundation of the decree is a liability 
“which might bind the estate in the hands of the reversioners, 

The test is not merely whether the female heir could have been sued, but 
whether she was in fact sued, in a representative capacit7. If the rever- 
sioners have been joined as parties, the fact would afford clear indication 
that the creditor intended to make the inheritance liable and not to 
restrict his remedy to the qualified interest of the female heir, Bat it is 
not essential that the reversioners should be joined ; the frame of the satt, 

. the judgment and decree may show that the proceeding was not against 
the female heir pejeonally, but, against her as the representative of tho 
estate of the last fall owner. Pusit Narayan Singh v, Rajkunsari Godabani 
Keeri ~ = æ ot = ~ 


Paas, 


333 
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Deeree—( Conta, ) - . ° 
———dedaring Zemindari title, effect of—Decree also declaring adverse 
possession of defendants ; “ce Possession, sult for X 
————obtained against ostensible representative of deceased dofendat, if can 
be excented—Pecree-holder’ s remedy ; Sve Decree, executionof °... 
——-on compromise, if admissizle im gvidence—Civil Procedure Code, Sec. 
375—Compromise dealmg with matters outside suit—Agreement to legse 
contained in a deed of compromise 3 See Specific performance of agree- 


ment, sut for e -e e a re 
Deed-— Consiruction—JTinds Lew Alienation by a widew— Absolute interes!— 
Intention of the parties. 


Deeds and contracts of the people of India ought to be liberally construed, 


The form of expressi8n, literal sense, is not to be much regarded as the 
real meaning of the parties which fhe transaction discloses, 

Where, therefore, bya deed of sale a Hinda widow conveyed certait? 
immoreable property inherited by ber from her deceased husband, and 
every possible precaution was taken to show on the face of the document 
that circumstances existed which would empower the widow to dispose of 
the absolute interest in the property conveyed, and the, provisions of the 
deed showed that all the parties meant®hat the absolate interest in the 
properties in question should be conveyed to the purchaser and thought 
that it had by the deed been effectually cdnveyed to hjm, and the’ evi. 

> dence in the case established that circumstances bf legal necessity recited 
in the deed did in fact exist; ° 

4feld, that the purchaser acquired an absolute Interest in the ees sold. 

Thakur Vasouji Morarfiv. Musammat Chasde Bibi one 
——, innocent appeaiancs of —Proof of dena Ades ; See Burden of cat one 
Deeds and contiacts of this coantry, how construed; See Hindu widow— 
Alienation... c. . ase 
— and contracts of the péoplé of India, how to be onard; See Dect... 
Defendants, Joinder of—Civil Procedure Code, 0. t R. 3—Record of rights, 
entry in, correction of—Produce rent, variation ‘of, according to caste 
and occupation—One sut against all the tenants in the village, if 
maintainable ; See Bengal Tenancy. Acty Secs. 106, 108 e 5. 
Deposition in a criminal case, if and- when can be used in a subsequent civil 
action, ; See Hindu Law—Adoption... an eee = 
Digwer—Ghat Burrah—Positien—Civil Court, if can WE Digwith—De- 
claratery relief—Specific Retief Act (I ef 1877 h Section 4a—Obdject or 
motive of party—Relicf to be specifically Stated—Argument from analogy. 

Per, Jenkins C. J. and Lislwwecd J. The Digwari position of Ghat Burrah 
is that of an office 1emuneiated by the enjoyment of land. There is a 
general usage on the death of a Digwar holding office to appoint his heir 
in his place as the successor to his office. The heirs claim and tenure 
of office is dependent on the approval of the Government. 

Per Meekerjee J— The gract toa Digwar of Ghat Barzah is not of lands 
burdened with certain service, but of an office the performance of whose 
duties is remunerated by the user of lends. The lend and office go 
together ; but the office is the primary concern, the ocoupation of the 
land is subsidiary therctc, The property Is held by a man to himself 
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Digwar—(Contd.). + e 


ag bolder of an office and his-successor in that office. The office itsolf 

- is not hereditary jn the sense that the heir of the last holde? is entitled 

asa matter of ght to dischayge the duties of the office and to remunerato 

Ara himself fom t usnfruct of the lands attached thereto, ‘Phe polder of 

o to be removed for failure, to discharge his duties to 

the satisfaction of the Executive Government ; on the removal of n 

Digwar, his successor acquires a valid title to the office, only if appointed 
theretoaby the Executive Government. | 

Per curiam ——The civil Court’ has no jurisdiction to reinstate a Digwar 
who has been dismissed by the Executive Government as unfit for the 
discharge of his duties. But the position $s different, where the Com- 
misssioner decides against a claimant not in the exercise®f his discretion 
bat upon an erroneous view of the relative title of his contestant. In 
such ea case the civil Courts can grent relief by way of a declaratory 
decree under, section 42 of the Specific Rellef Act, so that the 
plaintiff may approach the Executive Government and seek their decision 
on the question of the appointment of a successor of the office of Digwar 
of Ghat Burreh. 

If the bill contains charg@s pulting fags in issue that are material, the 
plaintiff is entitfed to relief which those facts will sustain under the 
general peayer 5 but be cannot desert peciit relief preyed and, under 
the general prayer, ask “specifia relief of another description ; unless the 
facts and circumstances charged by the bill will consistently with the 
rules of the Court maintain that relief Io the abplifation of this mle 

c7- the test fs,@tbether the defendant will be. taken by’ suprise and there 

. œn be no sarprive if the deficient relief not specifically claimed, but sup- 
pled as the Courts think just, is consistent with the relief specifically 
claimed ag well as with the case raised by the pleadings. 

Pir Mookenjes J. —The Court is not concerned with the object or motive 
of the party who comes into Canrtin assertion of his alleged iight, 
and he is not to be refused fleclaration merely because he seeks it witha 
vigw to influence the opinion af the exeesutive authorities. 


But the position ib different when the deglar@tion sought can be based only. 


on the investigution of a question which is by statute or othe: wise 
Z expremly excluded | from the cognizance of the civil Court. 
"An argument from analogy may mise wbere a principle of law is 
involved, but when Courts are dealing with the positive enactment of 
u statute, reasons founded upon analogy are scarcely applicable. This 


is especially applicable when the rights of the parties litigant depend - 


in a great measure upon the “nature of the particular tenure or the terms 

of the particular giant. Hemeadra Nath Roy v. Upendra Narain Roy 2 

of Ghat Burrah, position of; See Digwar ae ik ave 

‘Discentinuaace of possession’ coe! is—-Limitation Act, Sch, L Art. 1423 
See Limitation as 

Discretioa— Decree payable by NANA Dade ale hajmni d instal. 
senis—Date varied by erder of Court of appeal as regards some instal- 
menis—Couri refusing to extend time for payment of further instalments 
— Appeal, Ki 





PAGE. 
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PAGE, 
Wiseretloa—( Canta). ., . Th 
The Court of appeal is slow to interfero with tha axercisa of a discretion . 
by the lower Conrt. 


Quere,—Whether an appeal lies agalnst an ordar refming e ; 
pay instalm§nts fon certain dates under the decrpe ‘directed to be” paid, 
into Conrt, Ahmed Muss? Sakjj v. Mamooji Masaji ies "993 
Disqualified proprictor, silk aiddi ir aney of naay Guan hs - 
amets of a deceased deb-or—Defendant not described as ward of the 
Court—Court of Wards Act, Secs, 6 (4), 51 3 Seg Suit@maintainabllity of | -- %23 
ee ee a a A) $ 


See Suit, maintainability of as í 3 415 
‘__————’, what is—Limitation Act, Sch L Art. 142; See Limitation °.. - %3 
Distinction between continuance of a legal injury and continuanos of the 

injurious effect of a legal injury ; Ses Limitation ~- a83 
District Judge; if has implied anthority to exorcise the functions peront 

by a Quadi in respect of orivate wagis; Ses Waqf wt me 577 


Divislon Bench, power of—Remand by a single Judge of the High Court— 
Appeal beard by a Divislon Bench after remand—Remand order, 3 
propelety of, if can be questioned ; See Second apqegl ~;a Ss ara 
Document, production of—Fatlare to obtata inspection and Arotction® of 
mecuments in possession a; the gipencni—Failure wa aaa cal in” 
documents on the contents of which ke miis, . 

It is open to a litigant to refrajn from ’ producing any documents in his h 
possession that he cogsidas irrelevant ; if the other litigant is dissatis- 
fied it is for him to apply for eneaffdavit of documents, and he can 
obtain inspection and production of all that appears relevdht -and E 
proper. If he fails soto do, neither be nor the Court at his suggestion 
is entitled to dmw any inference as to the contents of any - “saeh 
documents. MA 

“Tt fs for the Htigant who desires to rely on the oni. af dasan 
to put them in evidence in the usal and proper wey; if ha falls to 
do so no Inferenge in his favour cah be drawn as ee ree - 

Musammat Blas Kunwar =. Dooraj Ranjit Siagi... az ~* 516 

Duty, difference of, if to be paid—-Full fed‘on a probate paid at the TET 

grant—Second grant—Rasing mate ‘of ‘accession Nn a 

See Succession duty æ -- 370 
Basicra Bengal Temaney Act, ‘Sec. 170 Sub-Sec. (af}-—Landiord, if can chal. - 

lenge tte aa e Ne ng EN NG D an ) 

See Exocntion Salo iss 108 
Bjectment— Drrputindar— Condition in darputud that darputnidar twill get 

khut reat from chakran tenant—Chekren land, resumption of —Unauthe- 
rised settlement by Zamindar—Chabran tenants, settlement with 
Tenants, if liable to be jected — Mesne profits. Er 

A wns the semindat and B was the bchant in ochapation of the lands 

~ in suit, The tenant was originally holding the lands as chakran lands 

under the zemindars. The plaintiff was  durpdtnider. It was a 

-condition of the durpurnider settlement. that the tenent who belt . + 
"| “chakran lands for services, should pay to the -durputnijlar kaé rent . 
Ta which was Ak Se panan ns At eee would be? . 
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Ejectmeni—{ Conid.) thd 


payadle to Government on that portion of the estate. The zeminder 
resumed the chakran lands and settled them with Bata ‘money rent. 
The plaintif bpught a suit terecover kkas possession of thage lands and 
also prafed, in the alternative, that falr and equitable rentfnight be 
fixed for them: e* 

Huld, thatthe payment of kke? rent could not create the relationship 
of landlord and tenant between the plaintiff and B. 

That so lêng as the chakran tenancy continued, the zemindar and not the 
plaintiff had the right to settle tenants on the land. On the termination 
of the chakran tenancy, the zeminder had no right to settle the lands with 
the teftant. 

That the settlement by the abel would not give the tenant the right to 
remain on the land against the wish of the plaintiff, 

That te plaintiff was entitled to kkas possession with mesne profits for 
three years before the institution of the suit as well as from the date of 
the institution of the suit until recovery of possession. Hazari Lal Sarkar 
v. Maharaj Kamar Ksbarmish Chandra Roy Bahadur : “u 

Ejectment—Notice—heirs of unger-raiyat—Under-raiyati lease for 9 ycars— 
Death of lessee during the contiunanc® of the term—Bengel Tenancy Act, 


` 


So. 49 (4); Ste under- -raiyati holding š 2. 

Waioet— Acceptance, of rent—Futyre default—Waiver a receipt of 
rent, and waiver by distres? di ifference betemcen— Transfer of Property 
Act ( IV of 1882) See. rra, 

An acceptance | of rent to operate as a irena must be in respect 
of rent whith had accrued since the breach of the covenant which resulted 
in the forfeiture. 

Waiver by receipt of rent only applies to rent accruing subsequent to tho 
forfeiture ; there is no inconsistency in a man who has given notice to 
determing the tenancy receiving rent due before the supposed determina- 
tion of it ; and, consequently, there is no waiver by receiving that rent. 

Obiter : Waiver by distress, on the other hand, depends upon a different 
pritciple, namely, that at comrRon law distress for rent can only be made 
during the existence of the tenancy. ° 

Quare: Whether waiver by distress under section' 112 of the Transfer of 
Property Act, stands on a different footing from waiver by receipt of 
‘Tent, 

On the 16th January, 1904, the defendant took a lease of household land 
from the plaintiff at a rent of Rs, 35 per month, fora term of 10 years. 
The lease provided that the rent foreach month wonld be paid on the last 
day of the previgus month, and if default was made in respect “of rent 
for three successive months, the tenancy would be forfeited. The rent 
payable on the 13th April, r4th May, 14th June and 16th July 1906, was 
not duly paid. On the 19th July, 1906, the defendant paid Rs. 7o as 
the rent of the two instalments dus on the 13th April and 14th May. 
and took a receipt therefor. Default was thereafter made in respect of 
the reat due on the 16th Angust, 1906 : 

Held, that.the.plaintif% was entitled to eject the defendant on the ground 
that the tenancy hed been forfeited by reason of defauit-in payment of 
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Bjectmeat—{ Conéd.). ie ee 
three successive instalments of rent due respectively on the 14th June, 


` 16th July and 19th August, 1906. Raj Molen De v. Mati Lal Poddar - 





sult — and tenani — Rstapkeh— Indian Evidence A Clef 
£874), See *. 2 

Section 116 of the Indian Evidence Aa rest on the principle well ea- 
blished by many English cases that a tenant who has been let into 
possession cannot deny his landlord's title however defective it may bef 
so long ashe has not openly réstored powession surrender to his 
landlord. Mssammat Bias Kunwar v. Desraj Ranfi Singh ... 

» Sut fer—Sub-lease for more than 9 years—Sale of holding in” 

execution of decret fer arrears of rent— Estoppel—Invalidity of lease— 

Sublease, how annulled—Beagal Tenancy Act (FITI of 1885) sections 





85 (1), (2), 167—Review—Order dismissing an appeal summas ily— ° 


Notice, if to be given te respondent—‘Oppesite party’ —Civil Procedure 
Code (4! V of 1908), O XLI R. rr, O. XLVI R. 4, Provise— Appeal, 
hearing of, Uf to be restricted on fondis mentioned in grounds of appeal.: 


When at a time of the grant of a permanent sub-leas® by an eau see A a 


raiyat, the defendant was in occupation as a tenant 1 . 

Hild, that the sub-léase did not create any new, tenancy. 

The question of invalidity of a sub-lease geinted in contfivention a the 
provisions of sub-sections (1) and,(2) of Section 85 of the Bengal Teg- 


ancy Act can be mised by a purchaser of an Wi ani tongs: Sale), 


held in execution of a decree for atedts of rent. 

Such a purchaser, if he wishes to annul the sub-Icase, must proceed eae 
Section 167 of the Bengal Tenancy Act. 4 

An application for review of an order summarily dismissing an appeal 
under O. XLI, R. 11 of the Cole of Civil Procedure. can bs granted 
without the issue of any notice to the responjlent. 


The expression ‘opposite party’ in the proviso to O, XLVII, R. 4 of the 
Code of Civil Procedure, means the party interested to support the order 
sought to be vacated or modified upon the application for review. 

Obiter. Even if it be assumed that notice is essential, the order granting 
the review has been made irregularly or with material irregularity in the 
exercise of furisdiction possessed by the judges, a cant est 
ignored or vacated by other judges hearing the appeal, . 

Where an appeal is admitted under R., 12, O. XLI of the ‘Code of Civil 
Procedure, the appeal cannot be restricted to one or more grounds 
specified in the mernorandum of appeal ; the whole appes] is before the ” 
Court when the case is taken up for final disposal. “The #ppellant is 
not restricted to the ground upon which the application for review of an 
order summarily dismissing the appeal under O. XLI, R. r1 was 
based. Janaki Nath Hore v. Prabhasiai Das... sss “s 


Eucroachmest—Landlerd and tenant Adverse porsession— Limitation At 
(XP of 1877) Sch. II, Art. 144. - 

Encroachments made from the waste, by a tenant, whether the land taken 

belongs to the lapdiord orto g stranger, are presumed to baye been 
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Facroackment—(Can/d.). = 

# made for the benefit of his Jandlord, unless it appeara clearly from some 
act done at time that the tenant intended to make the encroachment 

. for his . fit and net to hold it as he held the farm to which the 
encroachments were adjacent. 

Asa general rule, the intention of the teydht to make an encroachment 
for his own benefit must be shown at the. time when the encroachment 
is made, but a subsequent severance of the encroachment from the 
demised promises fhay hiye the same effect if brought to the knowledge 
of the landlord, although if the landlord is allowed to remain under the 
belief that the encreachment was held as part of the holding, the tenant 
might be estopped from denying it. 

Where the defendant to the knowledge of the plaintif claiming limited 
interest to encroached land (o7s., right to realise rent), asserted a hostile 
title more than 12 years before the commencement of suit : 

Held, that the plaintiff had no enforceable title under Art. 144 of the 
szcond Schedule of the Limitation Act. Maharaja Birendra Kisore 
Maatkya Bahadar v. Lakasai 7 i 

by tenant— Adjoining landSait for recovery of ponon > or 
in the alternagive for assessment of tent, maintainability of; See Adverse 
pcsaession ees sae te one eee 

Padewment—Creation of sgccessive Lif anatas Blado Law ; See Shebait ... 

Eukancemont—Bengal Tenancy Aet, See. 29—Kabubiat—Separate tenancy. 

The recital in a Xabuliat was that the tenants” helg op ancestral Jama of 
10 bighas at an annual rent of Rs, 6-15_ a8 under, the plaintiff, his co- 
sharers sid a certain lady. The tenants agreed bythe Xedw/iat that from 
the date thereof they would hold the land in the share of the plaintiff 
ard his co-sharers at the rate of Ra, 18-6 as. 

Held, that‘ss the land remained the same as before and as no new tease 
wes created, the Zabnıliat contrarened the provisions of section 29 of the 
Bengal Tenancy Act. s 

That the Xabuliat might be used as evidence of an agreement “that the 
tenants defendants would fråm the date thereof pay rent to the plaintiff 
ard his co-sharerms separately from*the lady. eee ger A 
Palreddi Tarafdar a . A 

Bengal Tenancy Act, etidi “Original holding ait ng into 
several new tenancies. 

Section 29 of the Bengal Tenancy Act is applicable only where the holding 
remains constant ; consequently it is inapplicable where the original 
holding was split up into several new tenancies. Nazir Payada v. Jyaten: 
dra Narain Acharke Chowdhury 3... > sis awi a 

Bengal Tenancy Act, section 29—Rent, assessment of—Haxcess 
land and new land tahen— Consolidated reni—New holding. 

Where the rent is assessed for excess land as also for new lands taken by 
the tenant, and one consolidated rent is assessed for all the lands, 
there is in essence a new holding created and no question arises as to 
the enhancement of rent payable by the tenant. 

Whether there hasbeen, in substance, a new holding created in superses- 
sion of the original holding, isa question which isto be answered with 
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reference to the cirining Of ths individual Cais’ the atter aone i 


of mbétance, not of form ; the Court must determine whether ‘a new 
holding has been created thogh it may include tho land of thegoriginal 
holding, or eths parties had recourse to a*colourable jæ to 
ER RE a of section 29 of the Bengal Tenancy Act. If the 
Court comes to the conclusion tha@a new bolding has been constituted 
by the substantial addition of new lands to thoes of the original 
holding, section 29 has no application to the new consolidated rental. R 
Where 5 bighas of new lands were added to the origina! 7 *bighas, and, a 
consolidated rent was settled by 2 contract : 


Held, that a new holding was created ky the contract and the new rental ` 


was not an enhancement of the original rental, Raj Kemer Sarkar v. 
Falreddi Tarafdar ave or s ose oe 

of rent of raiyais—Restrictions ; Soe Tey oo ene 
Estegpel—Landlord and tenant—Evidence Act, Sec. 116; See Ejectment 


Every Settlement of reat or decision ofja dispute by a Reveane officer’—Act 


TIL B. C of 1898, Sse. g—Decision of a Settlement ‘officer as to the | 


validity of a lakheraj title under section 104 of the Bengil Tenancy Act 3 
See Lakheraj title os ats one ane one 
Evidence Act, Sec. 13—Transoction creating riget-*Sale certifpate, recital in, 
as to permanency of Jease—Lessor no party; Se? Permanency of lease, 





presumption of s nee vee 
» Sec. 33—Une at geoi ma criminal cass in eee 
civil action ; See Hindu Law—Adoption ae be ens 


, Sec. 65—Objection as to admission of registered copy of will 
without sufficient foundation being laid for its admission, when to be 
taken ; See will ar at zis ane © ase 

; Sec. 116, principle of ; See Ejectment suit ai ae 
, Sec. 145—Oral evidence, if and’ when can be rebutted by 
statements in documents in evidence ; See Hindu Law—Adoption |... 


Execating Court, if can vary decree ig the light Of subsequent events— 
Consent decrec ; ‘Se Decree, execution “of ie Aa sis 

Execution of decree——/oint decree- kalders—A pplication Jer exection by one 
reserving the riigiks of others—Purchase by the abplicant—Right of 
co-decree-halders tu the property so purchascd—Cods ef Civil Procedure 
(Act XIV of 1882) secs, 231 and 317. 

The provisions of section 317 of the Code of Civil Procedure, 1882, were 
designed to create some check onthe practice of making benawi par- 
chases at execution sales for the benefit of judgment-debtors, and in no 
way affect the title of persons otherwise beseficially interested in the 
parchase. : 

One of seral joint mortgagee-decree-hold:m applied for exacution 
reserving the rights of his co decree-holders, ‘and purchased the 
mortgaged property put up to s.le. The Court confirmed the sale and 


isu:d a sale certificare to him, Ths co-dectee-holders sted him to 


recover their shares of the property so purchased by him: ° 
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Execution ef decito—( Conta). ad 

Meld, that Sec. 317 of the Code of Civil Procedure, 1882, did not apply, 

end ee the application for execution was under. section 231 of tho 
Code, and t plaintiffs were entitled to recover from the auction- 
reifchader their share of the properties purchased by him in@executioa 
of the joint decree, Gaaga Saka! v. Keer “end Muashi Lal v. Ganga 
Bxecation sale— Altered condition, affording relief an_—Setting aside execution 
sale en ground ne Rentiogsd in the application—F¥ix-parte decree, setting 
aside of, effect of—Assignee of decree-helder auctton-purchaser—Fresh de- 

cree subsequently made, effect of. 

The Court may, in order to shorten litigation or to do complete Justice 
between the parties, take nolice of events which have happened since 
the institution of the proceedings and afford relief to the parties on the 

< basis of the altered conditions. 

The primary Oburt is competent in certain circumstances to set aside an 
execution sale on a ground which was not mentioned in the application 
of the judgment-debtar and did not io fact exist when that application 


was made. e * - 
As soon as ths eyy parte decree is set asic, the execution sale held thero- 


under falls through if the purchaser is thé depree-holdér and a fresh decree 
subsequently made camnot validat that sale. 

The effect of ths cancellation ofthe er-parte degree on tha, execution sala 
held thereunder, is not touched by the fact that the degree-holder auction- 
purchaser bas amsigned away the properly sold., Abdal Rakaman v. 


a Application fo set aside —Frand—Civil Praline: Cede | Ae 


XIV of 1882), sections 144, $141 —Second appeal—Civil Procedure Cade 
. (4a V of 1908), ne retrospective effect, om 

A second appsal lies against an order under ssction 24} of the Code of 
Civil Procedure of 1882, reJecting an application to set aside an execu- 





tion sale on the ground of fraud and material irregularity. “The Code of ` 


1468 does not retrospectively “affect the character of that order. Lal 

Bihari Mitra v. Negeadra Nath Chattere es aii 

Application ts set aside on depesit—Sule in iniii of rent 
decree—Landlerd purchaster—Transferte of mom-iransferable occupancy 
holding, application by—' Owning’—‘ Holding an interest therein by 
virine of a title mgquired'—Crvil Procedure Code (Act V of 1908), O. 
XXI R. 89.—Hastern Bengal Tenancy Act (1. E, B. A. of 1908), sec 
tlen 170, sub-section (¢).—Landlerd, if can challenge the right of the 
purchaser, 

A purchaser in execution of a mortgage decree of an entira non-transferable 
occupancy holding, cannot apply under O. XXI. R. 89 of the Code of 
Civil Procedure to set aside an execution sale held in execation of a rent 
decree and in which the landlord himself purch wel ths property; as the 
former can neither ba said to bs ‘owning’ nor holding an interest therein 
by virtue of a title acquired before the rent sale as against the land. 
lord. ~. 

Sub-section (4) of section 170 of the Easter Bengal Tenancy Act does not 
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Execution sale—( Con, ). .. 6 


a E ajaka Aa ya ee ee aa ° 
held in execution of a decree for arrears of rent due thereon, to 
the right of the purchaser (who has not been recoggised by him ae 
the deposit onghe gtound, that as against him, such purchaser has zeqfiir- 
ed no title and therefore cannot ose under O, XXI, R 89 of the Code 
of Civil Procedure. Abdur Rahman Sarkar ». Promode Behari Dutt =. 108 
Ex-perte decree, setting aside of—Dvcree-helder amctien-pur- 
chaser—Purchaser from atctlen-purckaser—Plsa g pumhase for valhe ; 
withent netice. 
Ths Court as a matter of policy bas a tender regard for hqnest purchasers 
at sales held in execution of its decreds though the sales may be subse- 
quently set aside, whee those purchasers are not parties to the suit and 
the decree has not been passed without furisdiction. But the seme mea- 
sure of protection is not extended to purchasers who are themselves the ° 
decree-holders ; nor can the purchasers from such decres-holders claim 
that the Court owes them any duty, or to be within the policy which 
prompts the extension of protection to strangers. 
The purchasers from decree-holdecs auction-purchasers, in, execution of ex- 
parte decree cannot avail themselves of the plea of bong Ade purchasers 
for value. Satis Chandra Ghose KAN Rameswari Desi ea 409 
, efect on—Hr-parte detree set, afide—Decreg-holder ae 
purchaser—Assignee of decree older auctlon-prirchaser ; sre Execution 4 
sale a a = ha 412 
, if validated by’ . en daa Jiken sale hold under ex- 
parte ns, which was subsequently sst aside ; see Execution mle. 412 
Execation sale, setting aside of, ona ground not mentioned in the a 
by the fodgment-debtor—Ground not in existence when the application 
was made; See Execution sale aes we ove ? 412 
Executors, agreement by, if binds person In whose favour a grant of protiate 
might be made—Executors renouncing tBeir office—Agreement detri- 
mental to the estate 3 Sze Consent order, effect of ° i ‘es 266 - 
Exparte decroe—Apalication te set aside—Blngul Tengsey Act (VIII of 1885), * 
see. 153 A—Admissten—Admisston of diferent holding—Depestt— 
Limitation Act (IX of 1903), Secs. 5, 18, Sch. I, Art. rbg—Revtsion— 
Acting with material trregulerity-—Limitation, queriion of, not cd}udi- 
cated spen—Choil Procedure Cede (Act V of 1908), See. 145, 
0, IK, R. 13. 
The admission contemplated by the legislature in section 153A of the 
Bengal Tenancy Act is an admission that rent is due in respect of the 
bolding for which the suit has been instituted, 
Where the defence in substance was that the defendant did not hold the 
holding alleged by the plaintiff and that he was Hable in respect of rent 
of a different holding : 
Held, that tt did not constitute an admission within the meaning of section 
153 A of the Bengal Tenancy Act, that the rent was dus from him to the 
plaintiff and that the defendant was not bound to make any deposit at or 
before the time when the application to set aside the exjarie decros was 
admitted. : a aot 
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i 2 Ş Pact, 
Exparte decree—{ Conia. ). om 
Where summons was daly served, application to set aside egparte decroo 
should be under article 164, Sch. I of the Limitation Act, within 
thirty daysefrgm the date 6f the decree. It is competent to the Court 
to paten the time under section 5 of the Act ; and if no groun of fraud 
is established, section 18 is inapplicable. es: 
Tt is opensto the High Court to interfere in the exercise of its jurisdiction 
under section 115 of the Code of Civil Procedure, if the Court below 
. has granted relief fithow adjudication of the question of limitation 
on an application, which, on the face of it, was barred by limitation, 
although it might net have been open to the Court to interfere, if the 
lower Court had considered the question of limitation and decided it 
erroneously Tarasankar ‘Ghose s. Baxiredd]  ... z 589 
Fee, farther, if to be paid—Full fee on a probate paid at the time of one 
Secchd grant—Raising rate of succession duty in the interim ; See Suc- 


cession duty 9.. -370 
Female beir—Decree, when binds the ane Tai p Decree ga kemalo 

heir, when binds the estate vis ve vee 400 
Finding of fact, soundness ofp if a ground of i appeal ; Set ANG 

appeal "y oe “a one 212 
Plager mark—Hand guided by another penton —Ipdian Succession Act, sec. 

50; See Will, executien of A sos aa sia 262 


Praud Sarees of equity of redemption retaining consideration money for 
* payment of two later mortgages—Purchaser paying twe carlier mortgages 
—Later mortgagee enabling mortgagore t8 commit fraud—Purchaser, 
- {fhad chafe for payment of first morigage ; See Su on eee 227 
———in publishing or conducting a sale—Bengal Tenancy Act, Sec. 153 
Explanation ; See Appeal z 244 
Pranduleat iokroctien—Fraud not carried out— Fictitious aad collusive 
suit— Decree—Declaratery suit, maintainability of—Agreement not to 
execute decree, 
`” The principle that a party oa a fraudulent, transaction is entitled to relief 
asfagninst his fraudulent conkederate so lang as the frand contemplated | 
has not been carried into effect, is not inapplicable merely because the 
party suffers a decree to be passed against hint In a fictitious and collu- 
sive suit which is only a part of the frandulent scheme. 
An agisemént between Aand B that B would not execute the decree 
against A, is binding on B, and A is entitled to have it declared that the 
decree is incapable of execution. Rajab AH Chowdhury v. Hedayet AH 
Chowdhary... wees 199 
General law and castom—Applicability ; Set Custom sai enakan lan A 498 
Gift discharged from ‘conditions—Conditions  egal—Trust constituting a 
charitable gilt ; See Ultra vires = és NG eve 593 
— over—Absolute interest given ; See Hinda will ... 316 
Great-grandsoa of grandfather and grandson of great- PERT E 
tial heir; See Hindu Law—Sucoession ive si 481 
Guardians and Wards Act, Sec. 47 cl. (e) —Order removing one abt the Joint 
guardians for indefiaite period; See Appeal... on we 70 
Heir, preferential, test to determine—Sapinda ; See Hindu La w—Stccession ... 481 
t 
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e 
Hetr-at-law, if can be excluded from general right of Inheritance ; Ser Shebatt ` 


Heirs of under-raiyat, if can be ejected without notice—Tenancy for a term— 
Heretability—Notice to quit—Term, expiry of—Bengal Ti Act, 

Sec. 49 (H); See Ynder-raiyatt holding AN 1 6 

High Court, when cho interfere under section 115 of the Code of Civil Piee. 
dure—Relief,-grant of, without &djudication of ae of Hmitation ; 
See Hxparte decree e a oss 

Hindu Lew —Adepiien—Braamins—Datte Honea ne AN h in same Gotra 
—Consent of Trustees— Documents contradicting gral Bidence—Use of a 
depositien in a criminal case in a subsequent civil action—ZIndian 
Evidence Ack ( I of 1872 ), sections 33 and 145—Practicse— Pleadings 
—Coercion, undue influence, frand end misrepresentation— Particulars 
— General allegations insufficient, ‘ 

The performance of the ceremoney of dalta kemam is not essential even 
among Brahmins, to the legal validity of an adoption, where the e adopted 
son belongs to the same gwra as the adoptive father. 

Where a Hindu by his will had appointed five persons as trustees and 
authorised his widow to make an adoption with tne consent of those 
persons, an adoption by her with the apnsent of four“of them who had 
undertaken the trust, the fifth paving declined to do so, ‘is a valid 
exercise of the power, .’ $? 

A Court is precluded, both on general princifles and by dhe Indian 
Evidence Act, section 145), from treating the oral testimony of a witness 
as rebutted by statementy in docamgnts in evidence unless the particular 
statements have been put to the witness in cross-examination, 9 


The use of a deposition in a criminal case ina subsequent civil action is 


subject to the provisions of the Indian Evidence Act, 1872, sectlon 33, 
provided the existence of one or another of the circumstances therein 


stated is proved before so using it. But the introduction and nse of 


such depositions in bulk ina subsequent civil, suit for the purpose of 
either contradicting or discounting ,the evidence of witnesses given in 
the suit, - are illegitimate, unless (he perticalar*matter or point had been 


placed befare the witness as one for “explanation in view of its discrey 


pancy with the evidence then being tendered. 


o 


Although coercion, undue influence, fraud and misrepresentatlon may | 


overlap or may be combined, yet under the contract law of India, as 
well as by ordinary principles, they are separate and separable categories 
in law, and must therefore be pleaded separately giving separate 
particulars, for with regard to each of those charges, general allegations, 
however strong the words used, where there is no statement of the 
circnmstences relied on as constituting the alleged charge, are insufficient 
even to amount to an averment of the charge of which any Court ought 
to take notice. The law of India is the sama as that of England as 
to the necessity of particularity in charges of fraud and undue influence, 
Balgangadhar Tilak v. Shri Shrintwas Pandit) 0° ow at 

——___Suctession—Mitakshara Ch. a. Sec. 5— Getraja-Sagindas—Mean- 
ing of patra, sutr, sunavas and santana — Te to determine the preferential 
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Hada Law—{ Cors. ). l . 
ketr—Grrat-grndsen of grandfather—Grandson of greal-grandfaiker. 

_ The great of the grandfather isa preferential heir as against the 
grandsonsof thi great grandfather. e y 

Tn thè Mitakshara, as expounded jn the Benareg School, the word sutra 

_ end its synonym (swa, sunevas, or santana} enployed by Vifnaeswara in 

connectfon with brothers and uncles in Ch. 2, Sec. 5 must be understood 


in a generic sense gignifying and including son, grandson and great. 


grandson as in the case of Me deceased owner, and the descendants in 
cach ascending lino up to the seventh degree, should be exhansted to the 
third degree before making the ascent*to the Hne next In order of 
succession. . 

Under the Mitakashara, whilst the right of inheritance arises from sepinde 
relationship, or community of blood, in judging the nearness of blood- 
relationship oy propinquity among the garaja, the test to be applied to 
discover the preferential heir is the capacity to offer oblations, and the 
claimant who confers greater benefit on the deceased by ‘the offerings hs 
ee kai ancestor is to be preferred. Baddha 
Singh 9. Laku Singh ° < i 

Secession — Mitalshare— Whole blsod Sud half-bloed— Uncle s 
the kalf-bhed succeeds in preferenceato jhe saw? ef an uncle of the whole 
Kid. - + * 

Under the Hindu Law of succession according t@ the Mitakshara the pre- 
ference of the whole blood to tho half blocd i confined to members of 
the same cis, that is, to sapindss of the 4 same degrees of descent from 
the common ancestor, and accordingly, an uncle of the half blood 
saceseds in preference to the son of an uncle of the whole blood. Ganga 
Sakai v. Kosri & Munshi Lall v. Gaaga Sahat. Gah oes 

Hindu widew---Akenation— Perpetual lease—Family  settlement—Grasier, 
Hmited cconer—Consent is alenation—Atiestation by rewersiencr—Com- 
premise— Deeds, constructio of, 

Whe a deed by a limited owner with qualified power of alienation is 
called in question, the test is, whether the Barpose for which the aliena- 
tion was made was proper or legitimate. Whether the particular purpose 
is proper or not, depends on the circumstances of the case. Hoot is 
only one of the tests of propriety. 

The validity of a lease by way of family settlement is not affected by the 
circumstance that the grantor of the lease was a limited owner in posses- 
sion with qualified powon of alienation. 

Mere attestation of a deed does not necessarily import consent to an aliena- 
tion effected thereby nor even a knowledge of the contents thereof, 

Per Masherjes, 7.—Deeds and contracts of the people of this country should 
be Hberally construed 3 the form of expression, the literal sense, is- not 
to ba so much regarded as the real meaning of the parties which tha 

A settlement of a.dispated or doubtful claim is a valid and binding 
Aca gE WA a pario See are not- permitted to deny, ignore 
oc resile from. 

A compromiss is an agreement to pat an end to disputes and to Aka 
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Hiads widew—{ Craid.). 
or avold litigation, and in such cases, the consideration which party 
receives is the settlement of the dispute 3 the real yconsideratio is, not 
the sacrifice of § right but the abandonment of a claim. ° 


The concurrence of the reversioner rises a presumption that the allenation 

is made for a prop>r purpose. Upendra Nath Bose v. Bindeshri Presad.. 

Hisdu widew—Alicnation, pomir of—Test—Legal necessity for woridly pur, 
poses and promstion of spiritual welfare, distinctiMm belosen—Hxcava- 
ten and consecration of tanh— Work of religions sia! ia tease 
-Arteni of alienation. . 

The test to be applied, “where an alienation made by a limited owner is 
impeached, is, is the transaction feir and proper, lawfal and valid, and 
justified by Hindu law; necessity is only one of the phases of the test 
of propriety, ` J . 

The widow hasa larger power of disposition for religious or charitable 
purposes or for purposes which gre supposed to conduce to the spiritual 
welfare of her husband than what she possessesefop purely worldly 
purposes. : A : 

A Hinda widow, daughter or mothen is entitled to alienate a small potion 
of the estate In her hands for religions pifrposes, / . 

There is a distinction between legat nocessity for worldly purposes on the 
one hand and the prorfotitn of the spiritual welfare of the deceased 
on the other hand, and within ` proper limits, the widow may algnaté 
her husband’s property for the performance of religious acts which aro 
supposed to conduce to his spiritual benefit. 


A Hindu shortly before his death, founded a temple. His widow raised 
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money by the grant of perpetual leases of a highas out of 10 bigħas ` 


of land, witha view to excavate and consctrate a tank and to complete 
the walls of the templo building : 

Held, that as tho disposition was madé for the performance of a work of 
recognised religions merit, it could nob be treated as other than lawful, 
valid and proper. 

Held also, that tis even alasid did not constitute an unreasonably large 


fraction of the entire estate. Khu Lal Singh v, Ajedhya Misser Sine 


—— widow, when has a larger power of ‘disposition; See Hindu widow ... 
—— widow's power to alienate her husband's property for the performance 
of reHgious lear sae to conduce to his spiritual benefit ; 
See Hindu widow e a on sis 
Hindu witt—Constrisction—° Malik’ — Nirbuyadha malih — Absolute interest, 
if and when can be cd down to lesser interect— Absolute interest and 
gin ter—Gift wer veld—Intention—Language, Aki be tered — 
Harsh consequences of rules of law. 
The word mai” may not by itl nee croate a abot interest 
The expression ‘ Virbuyedhe malik’ means absolute owner. 


345 
345 


The effect of the word “malih? isto confer on the donee a” heritabl: and 


an alienable estate, 
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4 Pack. 
Hinds witl—!Contd.). : i f 

When a power of absolute disposition is conferred on the dance, the provi- 
sion indias that the tor intended to create an absolute interest 
in fawour of the donee. e may be cases, where all provisions 
Of a will taken together may indicate thay the widow took only a life 
interest coupled with a power of appointment to alienate by gift or sale 
tbe property passing by the will But this doctrine cannot be applied 
if there is, in so mgny words, a clear and absolate gift to the widow. 

Where an absolute interest” is given, the Court will not cut it down, by 
subsequent words, upless they clearly have an effect to restrict it. | 

If an estate is given in terms which confer an absolute gotate to a named 
douse, and, then, farther interests are given merely after or on the 
termination of that donee’s interest, and not in defeasance of it, hig 
absolute interest is not cut down, and the further interests fail, 

A gift over, ft a devisee or legatee to whom en absolute interest is given, 
does not dispose of his interest or dies intestate or dies before selling 
his interest, is void both as regards realty and personalty. 

e 

Where there is no obsctfrity or ambiguity, there is no room for application of 

the doctrine that it is better to effectuate than to destroy the intention. ` 
e 

Where the language is dlear and untqeivocal, the construction cannot be 
altered or wrested to something different from the plain meaning, for the 
purpose of escaping from what may seem to be {he harsh conseaneticcs of 
rales of lage. ee 7 

A Hindu ‘appointed his widow as executrix bys will. By that will he 
authorised her to meet the expense and pay the debts by sale, if necessary, 
of a portion of the estate. 

The fourth clause in the will vested in her whatever might remain after pay- 
ment of debts and expenses absolutely and with complete power of 
alienation and the eighth ctause ran as follows : “If, at the time of death 
af my widow, there be no adppted son er if no son or wife of the adopted 
son be alive, then my heir, according fo te Finda shastras who shall be 
alive at the time, shall get the properties which shall remain after dis- 
posal by my wife by way of gift or sale of the same. 


Held, that the testator gave an absolute interest in the estate to ‘bis 
widow with full powers of alienation and that the gift over of what might 
remain undisposed of by her, was void and inoperative in law. Seres A 
Chandra Paltt v. Lalit Mohan Detta Chandheri .., ves one 316 


Holder of bill of exchange, rights of -Eloction—Bill of exchange or promissory 
note—Drawer and drawee same person 3 See Shahjog kundis ave aa 


3 


“Homestead ’—-Bengel Tenancy Act, section 18a. 3 See Homestead land eee 219 


—~———— land—Land taken te gather and store creps—Fersen, if raiyai— 
< Hemestsad'—Bengal Tenancy Act ( VIII sf 1885), Section 182, appli- 
cability of —Bengal Tenancy Ad ( VIII of 1885), applicability of A 


The defeùdants were ralyats In respect of lands in the vicinity of the | 
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Hoasestead—{ Centd.), 
= disputed land. they ted lke ths Gad wilk x Hew to gate and ado 


crops thereon raised on the adjacent lands : 
Held, that the defendants were raiyats also in respedt of the land 


4 and could be ected only in accordance with the provisioas of the Bengal e 


Tenancy Act, *e 

The provisions of the Bengal Tenancy Act are applicable to all lands used 
for agricultural purposes, and are not restricted to such lands alone a3 
are actually under cultivation. . 

Section ‘182 is applicable only where it is established that the land is used 
, by the raiyat as his homestead land ; jt is not sufficient to show that the 
character of the land ig such as would justify its use as homestead. 

. The word ‘homestead’ in section 182 of the Bengal Tenancy Act,is not used 


as a generic term descriptive of a particular kind of land ; it denotes land, 


` on which a raiyat has his homestead, that is, land used by him or resi- 
dentiel purposes. 

In order to make section 182 of the Bengal Tenancy Act aaiae it is 
not essential that the homestead should be in the same village or be held 
under the same landlord as the holding of the ‘malyaft @isa Nath Nag v. 


Saski Mohan Dey Tarafdar sei wee 
Identification by voice—Attestation—Transfer Property a section 59 TS 
Mortgage si si ip Ses 


? Impartible existe Primiogtaiiture Saben na Widow of last holder—Has. 
band, separate ; See Custom and general law... asx? or 
———— estate, holder of Contingent fniftrest, determination of —Castgom of 
primogeniture ; See Custom and general law oes 
Iqpartibliity, custom of, and right of females to inherits, if PEEN 3 See 
Custom and general law .. is 
Imcumbrance—Bengal Tenancy Aà (VU of 1885 ), section PE Ta F 
an naregisiered purchaser ofa portion ofc puini fenure—Transfer of a 
poriton of a putni taluk no? binding upon semindar—Puint Tawa 
(PITT of 1819), Secs. 5, 6. So 


Fer Jenkins C. J. and N. R. Chattenjea J. (Mullick J. contra), Anin- - 


terest of an unregistered purchaser of a portion of a putni tenure is not 
an incumbrance within the meaning of section 161 of the Bengal- Tenan- 
cy Act and a purchaser at a sale held in execution of a rent decree ngainst 
the recorded putnidar is not required to annul such an interest under 
the provisions of section 167. 

Per N. R. Chatterfea J. Under the Putni Regulation, tranafers of frac- 


tlooal partion of a putni taluk are not binding upon the zemindar al-. 


though {he transferee acquires a valid title to the portion ‘purchased. 
Abdul Rahman Chowdhury v. Ahmadar Rahman ... 

indian Saccesslon Act, Sec. 5o—Mark—Finger mark—Hand sided by 
another person ; See Will, execution of - 





devise of—Condition as to residence, if valid ; See WiH, construction of 
indian Universities Act, object of Usefulness ; See Ultra wires ue. aaa 
=, Sect. 1, 3—'Studeats’—Undergradaatese belonging to 





other Unire | See Dira vires a AR a 


, Sec. 121—Abeolute interest E to | condition, 


219 


a 
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Indian Universities Act—(Condd.). o 


ry Rs 14~—Provision for foandation of two Professor- 


* ships or chairs with condition ; See Vitra wires .. WA soe 
pana ri ts of docament—Party refasing godaan of document 
ce rely Si es eaten ol paa 
ae kan ove oe 
Instrument, what kind of, is a tease } See Speci performatics of agreement, 
suit fot Tid 
laten tlen—-$To effectuate {hun to destroy’—No drai or ambiguity “in the 
deed; See Hindu wil .9 se tne ra 
of the tenant to make an encroachment for his own behalf, when 
to be manifested ; Ser Encroachment + 
Interest, accrual of, suspension of—Delay in the payment*of principal dett 
caused by improper act or omission of the creditor ; Sas Mortgage suit 
~—, excessive, der se, if entitles relief Sas Bond, sult on.. om 
——, what amounts to; Se Bond, sult on ws eis 
Jotat decree-holders—Mortgage decres—Application for een by one 
reserving the rights of others—Purchase by the applicant—Sale confirmed 
—Salt by co-decree-holders to recover share of property, if maintainable 
= Civil Procedure Colle: (8); Saadi rT Sav Beecation of decres 
‘Jud gmeut —Decree‘or order; See Lotters Patent, cl. (15) ae 
Letters Patent cl. (15) Ses Appeal ° ... “ 
, if can prore on of a party 3 Se Jodgment, pot tater artir, 
admissibility of a 
, Nét inter parte, sstmissibillty of Julep "if Lan prove adsvon 
of a periyo Admission, kaw to be proved. 
A judgment in a previous suit not fater series is not admissible in cridence 
in a subsequent suit to prove an admission said to have been made by one 
of the parties in the course of that sult. The Judgment is no better than 
any other hearsay evidence of the admission. 
The proper mode of proving an admission made by a party in a previous 
sult ts by producing a certified copy of the party’s written statement, or 
ifthe admission was made erally by ptoducing a copy of his deposition 
| or by putting in the witness-box some one Who actually heard what was 
said by him. Debesdra Nath Halder v. Biroshwar Haldar ... we 
Judgmeat, salt on, maintainability of —Primciple ; See Decree, execution of . 
discharging a Rule under section 115 of the Code of Civil Proceduro 

—Judges divided in opinion—Letters Patent, cl. (15); See Appeal =... 
Khat rent, payment af, effect of ; Sas Ejectment aes oe eee 
Laches— First Morigagees not insisting on their prierity. 

Two villages A and B were mortgaged to the respondents in 1887. In 
February 1892 village A was mortgeged to other persons, and in June 
1892 both villages with other villages were mortgaged to the respondents 
for a sum which included the amount then due under the mortgage of 

` 1887. In 1893 village A was further mortgaged to the mortgagess of 
February 1892, who in 1896 put both thelr mortgages in suit, In that 
sat the respondents claimed priority in respects of their mortgage of 
1887, bat the Court disallowed their olalm in error, and under the order 
of the Court village A was sold and the balance of the proweeds, after 
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452 
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Lachese—{ Conf) 7. se . 
satisfying the mortgage of February 189, was paid to the Ash. 
but did not satisfy their mortgage of 1887. As the of 1893 


remained unsatisfied a decree was made under senjlon 90 of Transfer 
of Property &ct, and in execution thereof village B was sold tothe 
appellants, The respondents bfogght tho sult for tho amount dus to 
them under their mortgage of June 1892, and the appellants contended 
that village B was relieved of all liability under the mortgage of 1887: 
Held, that there was no proof that in the sult of 189@the respondents 
waived their priority as the mortgagees of village A ; thet they wore not 
guilty of laches in not insisting upon thelr priority under the mortgage 
of 1887 by a against the sald order of the Court, and that the 
respondents were entitled to recover the full amount of their claim, and 
the appellants were not entitled to any relief. Padarath Halwal v. Pandi 
Ram Nain Upadhia vee om -f 
Lakheraj land—Suit instituted under Regulation TI of 1819 and subsequently 
transferred to the civil Court, nature of—Landlord and tenant 3 Sw 
Rent, assessment of, suit for w as ka sas 


Lakheraj #le— Settlement Oficer, decisien of — Bengal Tenagcy Act (PING 
1885), sections rog, rob—Bengal Tenancy Act, as amended by, section 9 of 
Ad III B, C. 1898—Res judtcatg—Competent Covert, 

The words every settlement of rent or dé&tision of a = disto by a ‘evens 
Officer’ in section g of Act 11 B. C. of 1898, are applicable only to 
those cases which a R&venfle officer has jurisdiction to try afd are not 
applicable to a decision of a Seftlement Officer as to the validity of a 
lakheraj title under section 104 of the Bengal Tenancy Act asik stood 
before its amendment in 1898, 

A Settlement Officer’s decision though prior to the passing of the Amending 
Act III B. C, of 1898 bat embodied in a record-of-rights published after- 
wards, xs to the liability of land claimed te be held as rent-free, to pay 
rent, does not operate as ras-fudicata in a suit for assessment of rent 
of the same land brought in the ciil Court, as the decision was not, 
given by a competent Court. KANA eee eee Manik Baladi 
v, Kaltara Debi ” 

lakni mareg: ron UE E gorand by uio Sed Gahr i. 
———— , right of, against his wife—Custom ; Set Conjugal rights ... 
andhard, 1f can troat à trespasser aitor a length of titne, as tenant} Sa Fome 


sion, suit for oes oe 
Landlord and temant— Adverse Pa assessment sf— Meme jis 
claim jor. 


If the relation of landlord and tenant subsists, a claim for amessment of 
rent and for meme profits does not fail on the ground of adverse posse- 
ssion, Maharaja Birendra Kisore Mantkya Bahadar v, Nazir Mahomed... 

Landlord and tenant—Long possession of a tenant on his own behalf beyond 
the statutory perlod—No payment of rent—No receipt of rent; See Ad- 
verso possession . .. m von 

aie = pad tat Slat Abate, entry in—Pomession before entry 1 


See Adverso posscesion aa --- æ- æ = eek 


Pace. 
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Language, if can b@altered—Harsh coflsequences of rules of law; Sw Hindu 

ales aaa kind of e's Ta BN SE enak gate 
for oF ase vos oes tee 

— Lease before 1889 Sis months netice—Bengol Swary- British 
Calendar. .. 

Six months’ notice to quit in cases of tenancy created before the passing of 
the Transfer of Property Act, should, according to the practice in this 
country, be calculated according to the Bengali Calendar. Gopi Nath 
Chongdar v. Shaik Abdul datar... = 5 a 

— Noticete quit—Sis enik? netice—Notice ending with Bengali pear— 
Bengali Calendar—Lecal usage —Trênger af Property Ad (IV of 
1882), Sec. r06. 

Where tha tetris ofa etia govinda by tha Tyang of Propel Ack akow. 

‘ed that there was an implied contract that the tenancy would be held 
from year to pear according to the Bengali Calendar, the rent was pey- 
able in ‘instalments on certain specified dates which were the last days 
of months of the Bengali year : 

Held, that the parties intended that the tenancy would be regulated acoord- 
ing to the Bengali yes? . 

If there was a tenancy from year to year on the basis of a year calculated 
according to the Bengali Calendar, month 8f that year should be calcu- 
lated according to that Calendar. 

Where notice was served on the agth Aswin, 13f8, and the tenant holding 
from year to year under a lease created afjer,the passing of the Transfer 
of Property Act, was required to quit by the end of Chaitra, 1318: 

Held, that the tenant had six months notice terminating with a year of the 
tenancy and the notice was in strict compliance with the requirements 
of section 106 of the Transfer of oe Raj Behari Nath v. 
=m, construction of Fixed sum, umiai of} See Comes oT ne 
=, construction of—Inference—"Tenant's liability for entire rent—Portion 
of gemised land, washing away of; See Reduction of rent, suit for a 

—, validity of Family settlement—-Grantog of lease, 2 limited owner with 
~ qualified power of alienation ; See Hindu widow—Alienation eee 
sm and agreement for lease, difference between 3 See Specific performance 
4 of agreement, sult for... tor we me oes 
Lease of tenk—Tenancy commenced before 1583—Transfer of Property Act 
(IV ak 188), Sec. 106—Notice—Bengak pear. 


Section 106 of the Transfer of Property Act is not applicable to the case of 


a tenancy which commenced before thet Act came into operation. 
Where the tenancy is regulated by the Bengali year, six months’ notice 
socording to the Bengali year (and not according to the British Calendar) 
_ _ issafficlent. Haridas Tasti v. Upendra Narain Shaba ise 
Leave to withdraw from sult—Appeal by defendant from e part of decree—No 
cross-appeal or cross-objection by the pleintifi—Civil Procedure Code, 
- ©. 41, R. 33 } Sæ Appellate Court, power of .... i 
Legal injury and injurious effects of legal injury, continuance of, distinction 
between ; Sar Limifation ~ - san pani tee 


Paar 
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Letters of administration, application for, by one of the joint guardians, if and 
when ground for removal 3 See Appeal 


Letters Pateat, cl. (15}—Appeal in a probate case--Diffarenee of dhinion be ` 


tween the Judges- Docce drawn up under section 98 of the sf Civil 
Proceduro $ dae Appeal ... ce Ries Ay aes 
ng d (15) Jodgmen? °S Appeal se = 
Letters Patent, ef (15)— < Judgment? e 
The term ‘judgment’ as used in.clanse 15 of the Lettera Patent, signifios 


whai is now understood by the term ‘decree’ or order.’ Mohmat ` 


Krishea Doyal Gir v. Irshad Ali Khan... ove 


——_—, A. a ae at Orde fo hay by single ` 


Judge. 


No appeal lies against. an order whereby a singlo Judge on the Original ` 


Side of the High Cour: directs the defendant in a sult to give security 
before granting leave to him to defend the suit. Sakhlal Wanda nafi 6. 
Bastera Bank, Ld. ws 

, cl. (15}—Jadgment discharging a Rale andar nahên sis of 
the Code of Ctvil Procedare—Jndges divided in opinion ; See Appeal .. 

» cl (15}—Order under section 115 ob the Code of Civil 








Pasei, I appealahlay Sav Appaal eee wwe eon 
appesl—Whether the whole ciso i open for considernpion ; 
See Appeal . s 
Lite estates, aiai, ag ares a NAN Sec 
Shebait on ee we 8 


Limitation Addition of Maintiff Clot «Procedure Codi (Act V ofargos), 


0. LR. ro—Brrenrons rereseniation o NBR Kali) 
Limitation Act (IX ef 1908), Sec. s2. — 

Where a mistake is not made deliberately but honestly, the mistake is 
bona fide within the meaning of O., L R. 10 of the Code of*Ctril 
Procedure. N 3 
When bya bea ide mistake, it is erroneously supposed that a plaintiff 
should be represented in a particular, way and subsequently the plaintiff 
is permitted to rectify the mistake,and appear spersonslly, this is not an 
addition of a new plaintiff within the moaning of seclion 22 of the 
Limitation Act, Nistarin! Dasya ». Sarat Chandra Marwndar 

Adverse persession—Claim for assessment of reni, 

Where the plaintiff who was out of possession for more than 18 years, based 
| his claim on the ground thet the defendants were trespassers and did not 
elect to treat them as tenants on receipt of rent from them : f 
Heli, that the claim for assessment of rent in respect of the disputed land 
was barred by limitation, Maharaja Biremdra Kissore Manikya Bahadur 
v. Asandapriya Balshenebi E e ia ‘as 
Aiert passion = Rent fred inure: 

Where the plaint proceeds upon the assumption that there was no relation. 








ship of landlord and tenant between the parties and the evidence also 


shows that the defendants were in posession not as tenants but wrong- 
fally and without any right, and the defendants have been in possession 
for more than 12 years on their own account to the knowledge of the 


plaintiff, though they daim no more.than a rent-free title, a wilt for 


525 
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ne . 
Linttaflen—~{Contd.). 
asecsement ofgrent {s barred by limitation. Maharaja Biresdra Kisore 
Manikys ors. Ram Chandra Dey ve ass NA 
— Algi that tho deffndants had not attomed to iff 3 See 
Possession, suit fork. pales saa 


i Limitation Ad (XP of 1877), Sch. HP un. PE A assessment 
of— Adverse parsessten, 
Where the case for the, plaintiff was that the defendant unlawfully took 
possession of a certain tatk end the defendant averred that more than 
18 years before the commencement of the sult, in the course of settle- 
ment proceedings, she set up rent-free grant and disclaimed all 
lability to pay rent to the plaintiff in respect of the disputed tank and 
the defendant's averment was proved : 


Held, *that a suit for n declaration thet the plaintiff was entitled to havo 


rent assessed, on the tank, was barred under Art. 144 of Sch. II of the 

Limitation Act. Maharaja Bireadra Kisore fee Bahadar v. 

Gagan Chandra Chakrabarti 7 Yan A 
Rim free title —Encrogehavent—Prevampiton, : 

Where it was found thafa tank was esoavated on a waste land within the 
plaintifs zemindari, by the predecessor of the defendants, very many 
years ago, and the plajntiff neithes clgimed Ror received any rent for itr 

Heid, that the plaintiffs righte to assess with rent was barred by lapse of 
more than 12 years’ time before institution? of sult from the date the 
defendants apt up thelr rent-free title i 

The doctrine which entitles the landlord to my that there is presumption 
that an encroachment Is for his benefit, has no application where the 
encroachment is not claimed as annexed to the holding : 

Whore more than 12 years before suit there was a direct assertion of title 
negativing the theory of encroachment which would have conferred 
upon the tank the character of an‘addition to the original holding : 

Held, that a sult for assemment of rent was barred by limitation. 
Maharaja Birendra Kisoro Magtkya Bahader v, Ram Charan Das tne 

———— Slt for determination of rights—Suit jor declaration of title— 
Order under section 140 of the Code of Criminal Procedure (AAV of 
£898}—Specific Relief Act (I ef 1877), section ga— Suli agains! Magis- 
tratt, if matnisinable—Continuing wreng—Limitatien Act (IX of 1908), 
section 23, Sch, I. Arts. rio, 14a—' Dispossestion’—' Discontinuance’ 
—Attacknent—Continuance of legal infury—Continuance of injurious 
affects of legal injury—Forfeltwre after lapse of prescribed period. 

A salt for determination of the rights of the parties to an order under 
section 146 of the Code of Criminal Procedure, whore it is found that 
the party who is the rightfal owner was in possession when the property 
was attached by the Magistrate, isa suit for declaration of title under 
section 42 of the Specific Rellef Act and is governed by section 33 
read with Art, 120, Soh. 1 of the Limitation Act, 

Article 120, Schedule I and seotion 23 of the Limitation Act may be 
gimultaneously applied to determine whether or not a sult is barred by 
Hmitetionn | , ~ m4 

A fresh period of limitation under Art. 130, Sch. I of the Limitation Act 


138 


147 
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Limitation —{ Conta.) 
begins to ran at eyry moment of the time the wrong continues. e 


The answer to the question, when does the right to suo accrue, jdependa 
a A aa Dec oe . ae 


Generally, if the act complained of, creates a continuing source of injury ° 
and is of such a nature as to render the doer of it responsible for the 
continuance, then, in cases in which damage is not of the essence of the 
action, as in trespass, a fresh canse of action arises de die in diem, A 


There isa teal distinction between continuance of a legal injury and 
continuance of the infurious effects of a legal injury. : 

No action can be brought against the Magistrate for recovery of posses- 
sion lost by an order made under seation Meat RESAS of Criminal 
Procedure. 

When the property is attached, it passes into legal custody and during the? 
continuance of the attachment, such custody Is for the benefit ofethe true 
owner, 

If the seisin or legal possession is, during tbe attachment, in the true 
owner, the attachment under section 146 of thee Cyminal Procedure 
Code, does not amount to either disfossestion of the owner or the 
discontinuance of his possession. , 

t Dispomemion’ in Art. 142 Sch. I of tle “Limitation sAct, implies the 
senting La al a petada wad the DAN “bak nother: pariah, Aor 
possession. ee 

‘Discontinnance’ in Art. 142 Seh? Iof the Limitation Act, impljea the 
going out of the person in possession and his being follows into 
possession by another. Brajendra Kishore Ral Chaudhuri o. Abdul 
Rezac Chaudhari & Baikuntha Nath Sarma v. Abdul Rarac Chaudhari ... 233 

Limitaflog Act (1908), Sec. 5—Sufficient cause—Appeal against remand*order ea 
—Suit, dismissal of, pending eppeal—Appeal against decres j° See - 
Appeal eee tee ses oy vee oe 

Sec. 14—Exxclasion of time—Appeal against remand order— 








Sait, dismissal of, pending appeal —Appeal aginst decree ; See Appeal © 66 
, Sec. 14, if applies to appeals’; See Appeal a ny 66 
+, Sec, 232—Addition ôf new plaintiff—Erronecus representation 


of the plaintiff in the plaint—Rectification of plaintiff ; See Limitation... 279 
marma, Soc, 23, Sch. L Art. r2zo—Suit for determination of rights of + 
parties to an order under section 146 of the Code of Criminal Proceduro: 
ar Apia Cae at the time of attachment; Sw 
Limitation ... tee ove vee 283 
Seah NET “Art, 149—Salt for determination of rights of 
parties to an order under section 146 of the Code of Criminal Procedure ; 
See Limitation oe we see vee 283 
(Sch, Te Aft: Bo Agent, continuation of, after principal’s death 
—Suit by heirs to realise from the agent whatever sum may be found due 





on adjustments of accounts ; Ses Account, sult for . ses oo 552 
eee, Sch, L Act. 89—Refnsl—Failure to spond to demand 


See Account, mult for «ss ry ase e w ~ > am -552 
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T Lissttation Aci— Gent, ) . 

edemand upon the agent to explain ee aS eee 

Accounts, st for aaa 
a oak Hepni notid iy both paies 5 See Bond, 
agit of : ea vee ut ee 
, Sch. L Art, 132—To enfaren aeMarge on Immovable property 
—Snit to realise from the agent whatever sum may be found due on 
adjustment of accounts ; Ses Accomts, suit for . ss 











pean, when to sue—Jadgment-debtor ; Ses Mortgage... wee 

, Sch. I. Arte 142—Dispossession—Disoontinuance of possession 
Attachment under section 146 of the Code of Crimjnal Procedure— 
Legal possession in the true owner ; See Limitation eke ae 
—— Sch. TL Art. 144—Adverse possession of Hmited interest 


Enéroached land ; See Encroachment is ak oe 


, Sau IL Act 144—Rent, assesment of—Adverse possesion ; 

See Limitation ose i ai ce 

, Seh, L Art rêp ETA to sak aside experts PE 
when to be made—Sugnmeas duly served ; See Exparte decree sis 

, Sch, L Art. 164, if controled by section 5 ; Ses Kajaris decree 
Sch. T. Art, 181— Application under O. XXXIV R. 5 Cl. (8) 
of the Coda of Oo! Pecedurs, . 

An application under order 34, Tule 5, Cl. (2) of the Code of Civil Pro- 
cedure-is an application which comes within the ecope of article 181 of 
the first echedale of the Limitation Act. Bal Singh s. Barkamdeo Singh 

Sch. L Art. 182 CL (2}—Order of the appellate Coart— 

Decree against consenting party and against contesting defendant—No 











specification of share ; See Decree, execution of... sae pan 
Limited owner With qualified power of alienation—Deed—purpass, proper ot 
legitimate—Test—Necesity 5 See Hindu widow—Allenation ss 


——owner, power of, to alienate for religious purposes ; See Hindu widow 
owner, power of, to alienate for religiogs purposes—Perpetnal lease of 
ee eee with a view to erca- 


vate and consecrate a tank ; See Hind’ widow .. Ki, 
Magisirate—Action against him, if can be maintained ; "See Limitation oes 
malh e interest ; Ses Hindu will... on dee = 
——+', effect of uss of ; See Hindu will ... ck see PA 


Mocchanf’s coutract, breach of—Time, essence of contract—Damages, suit 
for—Contract Act, Secs. 55, 73 3 Sêr Contract, breach of . 

Mectgage—Zstepel—Fictitous nature, tf aud when cam be skewa—Bora ds 
transferce for ealus frem astensible owner, rights 6f—Limdiatien Act (IX 
of 1908), Sch. I, Art. 137—Time, running o/—Symbelical possession. 

~- As between the mortgagor and the mortgages, the former can show against 
the latter, so long as the rights of no third party intervene, the fictitious 
nature of the transaction ; bat he cannot be allowed to do so, when an 
innocent stranger has in good faith acquired a title for value on the faith 
of the reality of the mortgage. 


» Sch. L Art. 137g-Auction-purchaser, ‘i has ‘gt aol 


Page. 


552 


311 


552 


333 


- “A benat fd tamsieme for value from an ostensible owner can protec. . 


himself-agaiist a claim by the real owner or his representativo, - 
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Pace. 


| (C L) oe . 2 e. , . 

Under Art, 137, Sch. I of the Indian Limitation Act, an auctlon-purchaser . 
who has obtained symbolical possession, is bound to sue within ih years : 
from the date when bis Judgment-debtor, who ‘also obtained syrpbalical 
possession as against his judgment-debtor, is first entitled to possession. . z 
Recvesmran Pershad 0. Rampertab“Miogh >: —... oe ona 574 

Mortgago—Moripge-desd executed by purdaknashin ladies—idemtifcaiisn by | 
weice—Attestation—Transfer of Property Act (IV of 1883), Sec. 59. ; 

Two of the attesting witnesses to a mortgage deed exeduted by two gurdak- 
naskin ladies were well acquainted with the voices of ladies, and the 
evidence of these two witnesses established that they recognised the 
ladies by their voices apd saw each lady execute the deed with her own 
hand, although owing to a chick, which was not lined with cloth and was 
hanging between the ladies and the witnesses, the latter were unable to 
see the face of either of the ladies : 


Held, that the sald witnesses did identify the mortgagors aë the Hmo whai 
the deed was executed, and that the deed in question was duly attested 
by at least two witnesses within the meaning of section 59 of the Trans- 
fer of Property Act. Padarath Hahwal v. Dandit Ram Nhin Upadhia .. 165 
suii—Interesi, suspension of—Delay in payment caused iy taper z 
act or omission of the crediter— Pedalty— Damages, s 
| Where delay in the payment of the principal debt is caused by some 
improper act or omission of the ®creditor, the general rule is that the 
accrual of interest will be*reghrded ps suspended during such period. 
Where the plaintif, an asignes of the mortgage bond, desirous of®pur- : 
chasing the mortgaged property, successfully dissuaded the mortgagor -> i 
to break his written contract with another to sell the mortgaged property 
with a view to satisfy the mortgage debt from the sale proceeds: e 
Held, that the accrual of interest was suspended during that period. y 
A Court is competent to grunt rellef whenever the tute of interest appears 
to it to be: of a penal character, that is, so unconstionable and extravs- 
gant that no court should allow it. Uopeswar Saha v. Jadab Chandra e 








Chandersy = wt an 5 ae > 352 
Morigager, when can show the fictitious nature of the transaction; See — : 

Mortgage — | 574 
Mutwal, appointment of, Win Quadi—Rights ot pariis, “how tob die. 

mined 3 See Waqf eos si 577 

, office of, how descends ; >See Wagt see T ~ 577 
New holding, original holding, land of—Bengal Tenancy Act, Sec. 29; Ser 

Enhancement ` 7 81 
NAN NGA ANG shea time of the eatin saki 

as a tenant; See Bjectment, suit for... ` ae as ii 99 
Nirbayadha:malik—Abesolute owner ; See Hindu will... — Ses 316 
Netico—Leaso created: before 1882—Six months’ nétice-Beagell yar ki 

Practice ; See Lease bee 74 


mnnm N Otito ending with Bengali See Mouth) ie PEPE ; See Dese 
i months notico—Transfer of Property Act, Sec, 106—Bengali - ; 
Calendar—Intention 3 Ser Lease tast vee one LA f 73 
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Metice—Tenancy &mmenoed before f88e—Six months notice—Bengal year 3 
e Set Lease of tank 565 boh see Ea 


Objection ito nc dunked GF ngia secre aki suffient founda: 
tion being lad for its admision, when to be takens See Will R s 

Oscapdacy holding, son-iransferadle—Purchaser, tf can depos decretal 
anouni—'Inisrest voidabie on sale—Begal TRS Ac (VII of 
1885), section 170 sub-section (3). 

Where the landlord inserecution af his decree for arrears of rent against his 
registered tenant advertised for salo the occupancy holding in arrear, the 
purchaser of tho holding, having an interest voidable on the sale, can 
deposit the decretal amount under sectton 170 sub-section (3) of the 
Bengal Tenancy Act. Abkamadullah Chowdhary v. Haters Saku sia 

Occupancy raiyat—Rent, if can be embanced by a purchaser ata sale for 
arra@urs of revenue ; Ser Revenue Sale Law, section 37 Proviso ji 

Oral evidenee, ifgnd when can be rebutted by statements in documents in 
evidence 3 See Hindu Law—Adoption 6 

Order for security by single Judge—Appeal s See Letters Patent, a. (15) 

w not deciding a question ag to regularity of proceedings in publishing or 

* conducting sale—Rent suit valued lass than Rs. 50; See Appeal see 

m of remand—Sdit of a nature cognizable in Small Causes Court—Civil 
Provedufe Code, Sep. ae Ove XLI R33, O. XLII R. L (s); Ses 
Appeal one s 

SE akh Riri sya recordin mie pres 106 
of the Bengal Tenancy Act, a decree ; Sen Rs judicata zs 

—— removing sone of the joint garden, made whhont cavity, iaka: 
See Appeal... oe ee eas Jis ba 

maan reviving ng a E ak XLI R. 11 of ths Code of 
Civil Procedure, without notice, if can be questioned by another 
Divisich Bench—Ctvil Procedure Code, O. XLVII R. 4 Proviso (a) 3 
See Civil Procedure Code, O. XLT R. 11 ie 

` ume gummarily dismissing an dppeal bagei XLI R. 11 Yof the Code of 

Civil Procedure—Review, giant of, mithgut notice to the other side, if 


valid 3 See Ejectment suit, for oe RP Jea ae 
mn under section 115 of the Code of Civil Procedure, if appeslable— 
Letters Patent, cl. (15); See Appeal... ga ae 


Parties, if can prove fact not stated in the pleading j Sas Pleading 
— Jaba a snes of coms, tow to be determined Bengal 





< Cen Act, Sec. 413 See Comes oe tes Sa 

Partttioa—Signification ; Ses Benamidar, suit by eee 

monn, essence of 3 See Benamidar, sait by wes + eee 
, suit for, if maintainable 3 Sw Benamidar, suit by 

, suit for, object of; Ses Benamidar, mit by om 





Partner, if can PA na particssblp property 7 See Partnership .. 
Pattuership— How constituted—Pariner, if and when can arka bakin 
. property—Settled accounts, balance of, sf can be restrained — Presumption 


—Contract dct (IX ef 1879), See. 180—Bailes, suit by, against wrongs - 


aor. | 


Paana 
75 


172 


106 


95 
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Partaor—({Conés’.), 3 


A ah noe EE ERE FA agreed - ekara 
business or to sharg the profits in some way in common, 


A partner is entibled to purchase partnership property, provided there is tal . 


disclosure, and the parties are at*awm’s length, “It is only where tho real 
trath is concealed and the facts are not disclosed that one partner hase 
legitimate grievance against the other. : 5 
An action for the balanco of-a settled account wênld not be restrained 
merely because thera were other unsettled accounts between the parties. 


When the defendant has not chosen to'me the plaintiff for adjustment of 
the pertnership accothis, he cannot invite the Court to assume that the 
balance of thet account would be found to be in his favour. 


Either the ballor or the bailee of a chattel may maincain an action in respect” 
of ft against a wrong-doer, the latter by virtue of his posseasiongthe for- 
mer by reason of his property. Ramszih Gagol e. Pitambar Deb 
Goswami ... oe es see ons 

, how constituted 3 "See Partnership ary ive 

Party, if and when can refose production of do8uments in his possession Other 

party, remedy of ~Inference as to contents of document 3 See Docament, 
production of... aa . ° . 

— to a frandulent Sanga io; if and “when entifled to relief Collusve 

decree ; See Frandalenttraqsaction ... ies Vode 

Penslty—Damages—Rale af iplerest mneonscionable and extraragay ; Su 

Mortgage suit eve c. son eae 

Snit for recovery, if maintainable —Court. FeesAad( VIII of 1870) Sees, 

198, 190, 19 J-—Ciail Court, if can review revenue Court's decision — 
Revenue Courts order ultra vires. . 

A suit is maintainable in the Civil Court by the Secretary of State‘for 
India in Council for recovery of a penalty lawfully imposed under section 
19% of the Court-Fees Act. i 

A civil Court has no jurisdiction to regiew the decigion of a revenue autho- 
rity on the ground that the valuation had bsen incorrectly made or that 
the discretion in the imposition of the penalty had been erronsously 
exercised. 

But the position is different, when the order for imposition of penalty is 
astailed on the ground that it has not been made in accordance with the 
statute, Ifthe action of the revenue authority is sära wires, if he has 
not followed the procedure prescribed by the statute which is the sourca 
of his authority, there is no enforceable claim which a civil Court is 
bound to recognise. 

Section 19E of the Court-Fees Act contemplates an application on the part 
of the person who has taken ont probate and produces the same to be 
duly stamped. 

The section further contemplates that the estimated value of the estate is 
lees than what the valuo has afterwards proved to be. Where there is 
tatalaku Oy alus: bP- She palaka Ka metion TE Haa me 
appiieation, is nt 





339 
339 


516 


197 


352 
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PAGE. 
Pensliy—(Conte.)° ‘i : 
Section 19G ofthe Court-Fees Act is moulded on section 43 9f 55 Geo. TIT 
Ch. 184 and Yection 122 of 56 Geo. III Ch. 56. _ | 
Ina case Where section 19J if properly applicable, the petitigner js cntirely 
in the bands of the chief controlling revenue authority, who is dt liberty to 
refuse to stamp the probate till the penalty*ias been pald; no occasion 
can cOnsequently arise for recovery by summary process or by sult, of the 
penalty imposed under section 19%, Nikunjeran! Chowdhwraail w. Secre- 
tary of State for India in @ouncil ... 375 
Permanency of lease, presumption of—Long ere succession ye ajin 
Sale certificate, recital in, as to permangncy of lease—Lessor ne party— : 
Admissibility in evidence—Hwidence Act ( I of 1872 \wSec. 13—Tren- 
saction, creating right. 
The long possession of a tenant, succession and transfer of an interest in a 
tank, may give rise to the inference that the holding is permanent. 
The recognitifn of the permanency of the holding in a sale-certificate 
which is the origin of the lessee’s tile, though the lessor was no party 
to the suit in the execution of a decree in which the sale was held, is a 
relevant fact as haring taken plecg in the transaction by which the . 
transfer was effected and its value Is ali the greater if the sale took place 
more than 50 years before the suit for ejectneent was brought and if no 
attempt was made by the lemor during this long period to challenge the 
accuracy of the description of the leasehold property given inthe salce-— 











certificate. Haridas Tantl v. Upendra Narain Shaka 9 ae S3 75 
Piaint—Deed, nature of—Title ; Ser Pleading ? ° . 254 
Platatiff, of can allege two absolutely inconsistent sta'e of facis ; See Pleading... 254 

, if can ask specific relief of anothe: description—General prayer ; 
See Dewa wie aw ane ae ie 419 
4 if añ rely upon ret different rights alternatively ; Sev Pleading 254 
if to be allowed to put forward inconsistent case at the final stage 
h of the litigation ; See Presumption ... ace 309 
Ce Ei nature of—Different and inconsistent pincer: 
‘ant state of facts. ` ry 


The plaintiff Is bound to state In the plaint the nature of the deeds on 
which he relies in deducing his title from the person under whom he 
claims and to show the devolution of the estate to himself. | 

It is absolutely essential that the pleading, not to be emberrassing to the 
defendant, should state those facts which will put the defendant on his 
guard and tell him what he will have to meet when the case comes on 
for trial ; but the plaintif need not set out the evidence whereby he 
proposes to prove the facts which give him the title. 

The parties should be held strictly to their pleadings and should not be 
allowed to prove at the trial any fact which is not stated in the 
pleadings. 

A plaintiff may, in certain circumstances, rely upon several different rights 
alternatively though they may be Inconsistent. 

But he cannot be permitted to allege two absolutely inconsistent state of 
facts, each of which is destructive of the other, Mafi Lal Poddar v. 
Judhistir Das Teor a = “a gp ote 254 


Vou. KAJI.) TI TINDAK OF CASES, 


” Pleading, what to contain; See Pleading ... ds ay Ra i 


Pleadings—Coerclon, ngdue influence, fraud and E EEIT ERT E 
allegations insufficient ; See Hindu Law—Adoption aa | ton 

Possession, suit far—Mlegniton, defendants tres pasters— Decree, Reclaring 
semindary titl—Decree also declaring adverse possession of defrndants— 
Affect of not apgpealing—Ben pal Penancy Act (VIII of 1885 as amended 
by Act I B.C. of 1907), See. 103B.  Ssib-see. (3)}—"Prowed by evidence 
te be incorres?—Evidence, nature aa leat cia Uf rebutted-e- 
Limitation—Claim for assessment of rent. 


When the finding was that the defendants or their predpceseors did not 
hold at any time as tenants under “the plaintiff and the allegation of 
the plaintiff was that they were trespassers, the declaration in the decree 
by the primary Court, which was not questioned by way of appeal, that 
the plaintiff had semindary right in the disputed land, could note 
embarass the defendants. e 

Under sub-section (3) of section 103B of the Bengal Tenancy Act, the 
evidenca by which the entry in the record-of-rights may be proved to be 
incorrect, may be evidence of facts of a date prior to that of the 
_ publication of the record-ofrights, The evidence of facts subsequent 
may sometimes be admissible. 

Where the defendants were treated by etie plaintiff gs trespassch in 
1894 and notwithstanding the entry in the recdrd-of-rights in 1898, the 
defendants had repndiaed the theory of a possible tenancy, the enfry 
in the record-of-rights that the-dlefendants were settled raiyats, was 
rebutted in the absence of any suggestion and any ovidence in rapport 
of a posible allegation that between 1894 and 1898 a tenancy was 
created by the plaintiff in favour of the defendant. 

When the defendants and their ancestors were in occupation of the dis- 
puted land from generation to generation without payment of rent and 
the plaintiff had failed to prove that he or Ris predecessor had ever been 
in posséexion 1 

Held, that the claim for assessment of reht, which weally was a claim for 
possession of the lind, was barred by limitation. i 

Quare, Whether the introductien of the words ‘by evidence’ in section 
103 B of Act I of 1907 B. C. effects an alteration in the law as stated in 
section 103 B of Act III of 1898. Maksraja Birendra Kisore Manikya 
Bahader v, Kallas Chandra Sarkar ... oe ons oe 

Possession, swi? for—Record-of-rights, entry in—Eniry made afier decision of 
dispute—Cerreciness, presumption of—Bengal Tenancy Act ( VIII of 
1885), See. 109, sud-sec. (2) ( before amendment \—Adverse passession 
—Pleading—Rent-jree title—Long possession —Inference. 

When the entry in the record-of-rights was made, after the decision of e 
dispute, before the Bengal Tenancy Act was amended by Act IIT of 1898, 
no presumption of correctness can apply to it. Itis open to the pees 
to agree in repudiating the entry. 4 

When the plaintiff comes into Court on the gaia that ths denina 
had not attomed to him, the possession of the latr could pot be said to 
be for the benefit-of the former. If the plaintif has failed to prove that 


140 
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Possession CAN), 9 

via Jand Wan matet that bs hail ater ticen SA panenan AG by actual 
occupation abby receipt of rent for more than 19 years, his claim for 
posseasionsis barred by limiation. 

Long possession of land by the defendants and their KANAN without 
payment of rent and under assertion of @ °rent-free title, justifies the 
inference that the defendants have a rent-free title. Sobhan Baksh v. 
Maharaja Birendra caste Manikya Bahadır ove aes 

Possession, ‘sat for Suit Jor Bsessneni of G DA 
Tenancy. ; 

If a person squats upon the land of another and if the latter accepts him 
as his tenant, elther by express declaration or by “implication, the 
squatter acquires the status of a tenant. But itis open to the proprie- 
tor do repudiate the tenancy, and to evict the person who has come 
upon the lang without his consent. 

If a person occupies the land of another, it is not open to the proprietor, 
any length of time afterwards, to treat the occupier as tenant, in the 
absence of any indicatjonsthat be intended to hold the land as tenant. 


Where it is not the case of any party thet 2 tenancy ever existed, and 
the plainjif seeks for assesment of rent dor the future, in so far as 
the period anteceden® to the suit if concerned, he claims damages, for 
use and occupation on the assumption that up to the date of the 
institution ofethe suit, at any rate, the defendantewasnot his tenant, the 
sult is essentially for recovery of possesfion, and the rule of limitation 
applicable” to suits for recovery of posession is applicable. Gagas 
Chandra Chuckerbetty v. Maharaja Birendra Klzoro Manikya Bahadar ... 

Preterential beir, test to determine—Sapinda ; See Eindu Law—Succession ... 
Preliminary decree, appeal against, competency of—Final decree pending 
appeal—Civil Procedure Code, Seq 97 3 See Appeal as ae 
Prestmption—Adverse possession See Encroachment ane ies 
Allenation by Hindu, widow—Goncurrense- of reversioner ; See 
Hindu widow —Alfenation ` n ME om 
Long pomeaion without payment of rent ; See hant Gusigtat 
Long possession without payment of rent 3 See Rent-feo title 
No suit for adjustment of partnership account—Balance of ac 
— Permanent bolding—Long possesion, succession and transfer ; 
Ses Permanencey of lease, presumption of Pres Gis 
Reni-jres grani—Leng possession—Ne claim p payment of 




















rem. 

When the plaintiff failed to establish that a tank i2 possession of the defen- 
dent was included within the mal lands of his remindary and it was 
found that the tank was in his possession for more than 40 years, that he 
inherited the property from his father and that the family had been in 
oconpation of H for four generations: 


Held, that the infereng might legitimately be drawn that as no rent had - 


ever been claimed or paid for a long serles‘of-yours, the defendants held 


Page, 


144 


135 
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Presumpilon—( Cew£d.). .. ~. 
the tank under a rent-free grant, Maharaja Birendra Kiore Manikya . 
Bahadur v. Chasdi Charan Dey... s 4 we = 4h 
, Reni-fes Long possession—No cipin Jor rent Ig rent 
poid—PlainifE if can pul forward inconsistent case—Rent, PAYA I. 
of— Adverse claim in setilement prycedings—Limitation 
Where a tank was excavated at the expense of the grantee and the grantee 
and his descendants though in occupation for more than 60 yett narei 
paid any rent, nor any rent was over claimed : . 
Held, that the grant might be preramed as a rent-free one. 
The plaintiff cannot be permitted to turn round at the final stage of the Hti- 
‘gation and put forward a case inconsistent with the allegations in the 
plaint. 
Where the grant was not produced and there was nothing to show that 
Hability to pay rent had been suspended and would be revived in a parti-” 
cular contingency : . 
Field, that the procedure followed in Birendra v. Abram (vis, to dis 
miss the sult on the grannd that the right to have the rent assessed on 
the land had not accrued at the date of suit) would wot pe adopted in the 
case, as it would be inconsistent with the*assumption on which, the pre- 
sent sult was instituted. 
Where the defendant asserted to the knowlefige of the eplaintiff, in the 
course of the settlement proceedings, more than “12 years before the.insti- 
tution af the present suit, that he was under no obligation to pay rent 
and that the: daimi than pgt formers ay tho plaintif for amemnênt pf rent 
was entirely unfounded : 
Held, iat the clai for aaant of rent wus baced Dy ladon Kali 
Mohan Tripura s. Maharaja Bireadra Kisore Manikya Bahadur w 309 
of correctness of entry—Record-of-rights—Entry after dedision 
of dispute before the amendment of the Bengal Tenancy Act by Act TI 
B. C. of 1898—Parties if can agree to repudiate the entry; See Posses- 
don, sult for... o, ves ia icy 144 
franco WIT cso the prmeion of tb tenor . 
not forthcoming at his death ; see Will ° was A 172 
EERE a E KE NGE GB 

applicable ; See Limftarion se ea er 147 
Priertty, int mogi nok indelng ony Ses Vathea ove ves 165 
Probate and Administration Act, Sec. 86—Appeal—Refusal of application— 

Order calling upon applicant for probate to pay the difference between 

the duties ; See Succession duty . toe 370 
Probate case—Appeal—Difference of opinion between Jelp- Dees draw 

De ee en BENG ee ne 

cl. (15) 3 See Appeal... ose 298 
tprëred by evidence to bê lescarvest?~Betigal Tanaiioy Adi, kêrilon 203 B, ih- 

section {3}—Rridence of subsequent facts, if admissible z Sé Possession, 

sult for ane e. + m æ - 40 

Provincial Saal Canse Couris Act, Sch. TI, Art, 8.—Soit for recovery of rent 
of homestead land—~Small Cause Court Judge, Jurisdiction, af—Spectally ahd 

:- puthorlapd 5 Sar sult, maintaingbilty of «=. san -— . 29 
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ET " Page. 
e 2 . 
Purchaser from auction-purchaser—Decree-holder anction-pyrchaser—2r parte 
| Mecree, aside of—~Plea of prrchaso for value without potice ; Ses 
| Executfon a isà 7 se 409 





ka eg muta tule held Ga A dicton tet AG of rent, if cay, deposit 

< —“Interest voidable on sale’—Bengal Tenancy Act, Sec. 170, sp8-sec.(3) 3 

See Occupancy holding non-transferable ° ... 106 
of @quity of redemption of two later Ban, Th, An Aak 
Purchaper retaining consideration money for payment of two later mort- 
gages—Purchaser paying tiè first incumbrancer—First mortgage, if = 

alive ; See Subrogation q se ice le p 227 
of non- transferabld occupancy holding, if can apply to set aside an = 
execation sale in favour of landlord, held for arrears of rgnt—Civil Pro- 

cedure Code, O. XXI, R. 89—‘Owning’—‘Holding an interest therein : 

by vigtue of a title acquired’; See Execution sale _ 108 








Patni taluk, transfer of portion of, not binding on zemindar, Senne. 356 
Putra, meaning of “Mitakshara, as expounded in Benares school — Descendants 

of ascending line ; See Hindu Law—Succession.., 481 
Quadl—J odicial offcer in the British Indian System of law ina nga EE to 3 

SeaWaqi ... °. = 5979 


Raltways Act See. 759 Sch. II, a ()— Parel delivered to a raihesy amiwir. 
tration forcarriagt, lost of—Parcel containing articles of special value of 
over roo rupecs—Artichs net declared br tusured—Raihway Company, if 
exempied from liability for the loss of the endire parce!—Silk wrought 
ip with other Material, when comes sat a lg Ad—Test, ts 
bt applied. $ 

Plaintiffs sued the East Indian Railway Company for ied eee 
_ parcel consigned to the Company for conveyance from Bombay to Banki- 
pur; dnd it appeared that ‘fancy silk” handkerchiefs of a value excead- 
ing one hymdred rupees were contained in the parcel and lost with the 
parcel during the transit, and they were not declared and ifsured as 
required by section 75 of thedndian Railways Act (IX of 1890) r 

pon a an a thé ` plaintiffs must fall, and thêy could not 
even recover the value of the Ofher goods comtained in the parcel which ees 
“did not appear to have oome within Schedule II of the Act. : 

In deciding whether a particular article when wrought up with other article 
is to be regarded as silk or not, within the meaning of clause (/) of Scho- 
' dule IT '6f the Indian Railways Act, the proper rest to apply is to ascer- 
tain whether there is a sufficient preponderance of silk in the article, 

The question whether silk in manufactured or unmanufactured state is to be 

treated as silk within’ the meaning of the Act is a question of fact; and 
each case must depend upon its own circumstances, Tho Bast Isdian 
Railway Company v. Changay Khan .. we ee gia 

Railway Company, liability ok- Lais of pasoi bakuning itticies of special 
value of over 100 rupees—Articles not declared or insured ; Ses Railways 


_ Act, sec. 75, Sch. II, cl (1) is i 212 
Ralyit—Land takon to gather'and store crops ralsed a A landa j SN 


Homestead eee ` wee eee oe -> arg - 
———having a right àf Sccupancy at a fixed rent, meaning-cf's Sea Reve- : 
nw Sele’ Law, Sec, 37 Proviso tee one i eee 23 


Vor. XXJI.J INDEXOF CASES, | . 678, 


e, 
Ralyats koldiag at fixed rates, if can be ejected j- Ser Revenuo Sale Law, Sec. - > - 
37 Proviso aa wee ove $233 
Record-of-rights, entry in—Presumption of chesney EE TO of 
dispute before the ggoendmert of the Bengal Tenancy Act by, Ast TIT 
B. C. of 1898-MParties, if caa agree to repudiate the entry 5 See Pomes- o. 
sion, suit for ... bee o.. 36 See ‘ae | 144 
Reduction of romt, suit fer—Dilevion—Portion of a ie u Tew- pa 
ancy Act (VIL of 1885), Sec s3. -` p 
If a portion of the land demised be washed away, thetenant is entitlod to - — 
P abatement af rent, on the prineiple formulated in section 52 of the Ben- + `. 
gal Tenancy Act, . PESA 
When land was prórtd fb have been washed away and the claim for abate- 
ment resisted by the landlord, it must be proved affirmatively by him 
that the tenant had contracted himself out of his right to claim abate-e 
ment by some express stipulation mentioned in the lease, m 
A forced construction should not be put upon a clause in the lease to justify 
an inference that the tenant made himself responsible for the entire rent , 
ae ee ee ee Nawab | 














Sir Salimafiah Bahadur v. Kaliprosonne Parbat ... | mu “569. 
Registration Act (1877), Sec. 17 Cts. (4), and (), applicability of 5 See Specio i 
< performance of agreement, sait for ES EET .@ on sea _ 44 
(1877), Sec. 17, Cls. (J) and (0) except what documentis See : 7 
Specific performance of agreyment, suit for ie wan san Na “aay 
Regulation IV of 1793, Sec. 15—Religibus usages and ination —Mijpwal os 
appointment of ; See Waqf wa si ase oa 577 
Regulation VII of 1819, Secs. 5, 6 or sia w s 356 
c, Secs, 6, 5 re m 356 
Regulation I of 1866, sections 35, 36, 39, 59, ‘ea (a), 154 (1) ae en 328 
et ge eee Seca. 36, 351 39) 59 62 (a), 154 (1) eee ot 328 
, Seca, 39, 35, 36, 59, 62 (ah 154 (1) ii a 928 
, Secs, 59, 35; 36, 39, 6s (2), 154 (1) nee vee + 328 
? Seca, 62 (ai, 35, 35 J9, 59> 15441) ore oe 0- 328 
, Secs. 154 (1), 35, 35, 39, 59» 62 (a) ove qe 428 
Rolease—A fact gf b; 


A release does not operate as a conveyance. It can, at most, be taken as 
an admission by the releasoc that he has no interest in the land. Narak o 


Lall v. Magoo Lall sie : tes a | 380 
———- of the original debtor, if good anal erakion for contract—Cash consi- : 
deration 3 See Consideration re ona - 235 
Reflef—Gen cral prayer—Ptaintiff, if can ask specific relief’ of sieht descrip» ` a 
- tion ; see Digwar ee 419 


——— obtainable, different EN relief sought ; See mit, ' mininitaltiahity of ass 415. 

Remand order—Suit of a nature cognizable in Small Causes Court—Civil i g 
Procedure Code, Sec, 102, Ò. XLI, R 23, O. XLII, R. 1 (u); See D 
Appeal ven 4 97 

order, propriety of, ic can be qusstloned: E E ty aaiigle Tai j 

of the High Court—Appeal heard by a Division Bench pe remand ; 

Ses Second appeal ae oS weet oo = ase ce ee 2123. 
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. 2 
Reat, abatement of—Bengal Tenancy Act, Sec. 39—' Permanent detcriovation’ 
"Land covered with sand—Heisting condition,  - . 
The word ‘ permanent’ in section 38 of the Bengal Tenancy Act must in 
every cyse“besconstrood with reference to existing conditions, apd, when 
a*pieco of land gets covered with sand the deterioration is fermanent 
with reference to existing conditions, Krisna Sahay v. Palakdhari Rest 
—, abetonfent of—Portion of demised land, washing away of—Bengal 
Tenangy Act, Sec. 52 5 Sas Reduction of rent, sult for... a asa 
ee ae era aa Art. 1443 


-~ See Limitation one woe 
——, moment of —Granf, deod of, not produced—Liability to pay rent— 
Inconsistent plea 3.See Presumption ... © wwe oes 


——, amesmment of -Tank excavated on a waste land within the plaintif’s 
sem {pdari—No claim for or receipt of rent 3 See Limitation... os 
——, assessment of, claim foc—Cleim based on the ground of trespass-—-Plain- 
tiff did not efoct to treat the defendant as tenant 3 Ser Limitation „m 
~——-, assesment of, claim for—Defendant’s long possession without pay- 
ment of rent—PlaintifPs silo to prove possession ; See Possession, pant 
——, assessment off sult Bag ee gapai the 
knowledge of the plaintiff for morg than 189 years —Defendant daiming 
rent-free title 5 Sér Lithiitation, ae we 
——, assessment of, suit for—Lakhera} land—Suttiastiiuted any Regulation 
“IEG 1819 ahd shbseguenty transferred io tha CWE Sear, 


Tho plaintiffe predecessor in interest in 1862 obtained'a decree against the 
predecessor of the defendants for resumption of land held under an inva- 
lid Zakkeraj title created before 1790, the decree declaring the land liable 
to assessment. Ina suit brought for khas possession on the ground that 
the defegdants were trespassers : 

Held, that the wait instituted upder Regulation IT of 1819 and subsequently 
transferred under Regulation VII of 1822 was a suit dealing with revenne 
aswell asa suit dealing with fent. K 

That the decree obtained in 1862 could mot be regarded as establishing 
the relationship of landlord and tenant. Makaraja Bireséra Kisore 
Manikya Bahadur v. Bharat Ceandre Sinka ace 
SAn alaam of ancl omia pagi clatia tr} AK maan ingas Kalairan 
of landlord and tenant subsisting ; See Landlord and tenant... wae 

——, enhancement of- Sdpelations for future enhancement—Watrer ; See 
Tenancy owe 

—, resirsey Gf Geil Cases) Court Jodge—Specially idei jedik: 
tion conferred by general order ; Ses suit, maintainability of at 

Reat-free grant—Long possession—No claim for’ or payment of rent; See 

~ ‘Presumption ... oe . 

| BANGGA NABA La AG AA A PA 

A rent-free grant may reasonably be inferred from long possession without 
payment of rent. Nawab AN v. Maharaja Biresdre Kisere Manikya 
Bekader |. ° uu ù ie on oe 

Reat-free grant—Tank, excavation of, at the grantec’s expénse—Long possession 


Paaa. 


t 


I5I 
140 


153 


117 
122 

95 
249 


134 


124 
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e, . 


Reat-free—{ Contd.) 


of “grantee and, his’ descendants without payment wae ce 
Presumption ... te asi 





~ title—Adyermepossession ; Sæ Limitation .a = e °, 

titlo—Deftial by landlord’s one proceeding ; See Ad- 

verse ponesalon tes eee tee ne we 
Reat-tree title—Ja/erence—Long pessetsion witheut paymin? of rini, $ 


Long possession without payment of rent may justify, in the citcumstanges 
of a particular case, an inference of rent-free titls.® 
Where it was found thot a certain tank had been in occupation of the 
defendants and their predecessors for more than half a century, that it is 
called after the origital holder who lived about a century ago and, as 
tradition has it, excavated the tank, and that rent had never been 
claimed or realised in respect of the property, the inference may properlp 
be drawn that the defendant hold under a rent-free title. Jafe Akmed 
v, Maharaja Birendra Kisore Manikya Bahadır ... ma NA 
Long possession without payment of rent and undes assertion 
of rent-free title ; See Possession, suit for tes saa A 
Residence, condition as to, if valid—Absolge interest” suBject to condition, 
devise of—Indian Succession Act, Sec. 121; See Will, coustruttion of... 
Res judicata—Order of Settlement Offter undis section 106 of the Bengal 
Tenancy Act—Decree—Suti in civil Court, masatainability of—Act IIT 
- (B.C.) ef 1898, section 9—Jeeribiiction— Rent-free title, if tan be imoet. 
galed, i . ° 
The Order of a Settlement Dfficer in a survey and record-of-rightfe under 
section 106 of the Bengal Tenancy Act as originally passed, is a decree 
under section 9 of Act III (B. C.) of 1898, which operates as res 
judicata on points raised and decided. 
Where e dispute as to land being rent-free or rénk paying bad arisen before 
final publication and had been decided by the Settlement Officer under 
section 106 of the Bengal Tenancy Act as originally framed : 


Held, that section 9 of the amending Act IN of 1898 did not apply to the 
order of the Settlement Officer, andthe suit inthe Civil Court was 
maintainable. $ 

The Settlement Oficer was not precluded from deciding on a dispute as 
regards rent-free title, whether rent had been previously paid or not, 
Nikunja Bohari Chunda v. Maharaja Radha Kisore Manikya Bahadur  ... 

Sult for assessment of rent—Decision of the settlement officer 
though prior to the passing of the Amending Act III B. C. of 1898 but 
embodied in a peer ee ee afterwards 3 See Lakheraj 
title ves E ves acs oe 


Restitntlom—Zx parte decree, setting aside of—Decree-holder auction-purchaser 
—Purchaser from auction-purchaser—Plea of purchase for value without 
notice ; See Execution sale a. eos aoe ese 

Revente Court’s decision, if can be reviewed by Civil Court—Discretion in the 

_ imposition of penalty erroneously exercised ; See Penalty ... tee 

Courts decision, if can be reviewed by Civil Ceurt—Valuation 

incorrectly made ; Sew Penalty sm e ve ~ 





126 


61 


155 


375 


375 
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pd 
Revense Court’s order slira pires—Civil Court ; See Penalty... se 
~——*—— officer i empowered, powers of, to revise ofdgr under Secs. 


105, 105A, 107—-Power, of revision not restricted to order on the, 


merjts—Beygal TenancyeAct, Sec. 108—Non-paymenf of ,Comt- fee ; 
See Bengal Tenancy Act, Secs. 106, 108 vee $ oe 
officers power to direct payment of Mfuficient Court-fee in revision 
—No objection as to insufficiency of Court-fee fin the Lower Court— 
Court-fees Act, Sec. 283 See Bengal Tenancy Act, Secs, 106, 108 sa 
Revenno sale—Revenue Sele Lew, See. 33. 

Section 33 of the Revenue Sale Law applies not only where the sale has 
been irregularly cofducted but also where the sale has been illegal as 
held in contravention of an express provision for ‘exgmption. But this 
principle hes no application where the property sold is not in arrear 5 
the existence of an grrear is condition precedent to the exercise of 
statutory ay by the Collector. Mohunt Krishen Doyal Gir v. Irshad 


All Khan i. sea Gi TE 





: eine Sale Law, Sec. 33, applicability of Bony sold, en arrcar ; 


Seg Revenue sgle oe aes 

, Sec, 38, abplicabillty of Sale, illegal ; Se EN as 

- See. 37, Proviss—Sale for arrears of revenue—Helding, 
annulwent of-—' Raipat kaving a right Of sccupancy ata fixed rent,’ 
meaning of Occupancy raigat, rights of—Occupancy raiyat, if leses 
his right by being a fixed raipai—Reni often ocupency raiyal, if can 
be enhanced’ by a purchaser at a sale for Sean. eop 

Ralyats holging at fired rates are primarily the perfons referred to in the 
proviso to section 37 of Act XI of 1859; and the protection offered 
thereby has been extended under the Bengal Tenancy’ Act from these 
ralyats at fixed rates to all classes of occupancy ralyats. 

A persorewho has already obtained an occupancy right does not by obtain- 
ing a grant of fixed rent lose thatright. 


Quere :—Whether a purchaser at a sale for arrears of revenue can enhance 
fhe rent of an occupancy ‘raiyat, althopgh the Bengal Tenancy Act 
itself provides for the enhancement of the rent of an eo occupancy 
raiyat. Abdal Gani Choudhary v. Makbul Ali ° ove 


Review—Notice—Order summarily dismissing on oe under O, XLI, 
R 11C. P.C. ; See Ejectment, suit for nies a eee 


Revislon—Revenus Officer specially enpowered—Bengal ee Act, section 
108—Orders under sections 105, 105A, 107—-Power of revision not 
restricted to order op the merits—Non-payment of Court-fee ; See 
Bengal Tenancy Act, Secs. 106, 108 aoe ive ee 

Revocation, presumption of—Will traced to the possession of the testator bat 
not forth-coming at-his death ; See Will i T is 








| Right to sue, when acprues—Snit for determination of rights of paties to an 


i 


order under section 146 of the Code of Criminal Procedure—Rightful 
owner in possession at the time of attachment ; See Limitation one 


Santana, meaning of®-Mitekshara, as expounded in Benares School— 
Descendants of ascending line ; See Hindu Law—Snecesslon 5 ont 


PAGE, 
375 


57 


57 


535 


525 
525 


123 


172 


283 


481 
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Second appeal—Order rejecting application to set atide sale on the ground 
of fraud and material irregularity— Civil Procedure Code (1882), 
Sec, 244—Civil Brocedare Code (1908), if has retrospectivd eifect ; 
See Execation sale, ove .. A toe an a 
Second appeal—Remfind Dy a single Judge of the High Couri — Appeal heard 
by a Division Bench after remand ® Division Bench, power of —Remand 
order, propriety of, tf can be questioned —Finding of appellate Couri wht 
satisfactery—Soundness of finding of fact, if a ground of second appeal, 

A second appeal was heard bya Judge of the High “Court sitting alone, ` 
and was remanded to the lower Court for a finding upon an issue, the 
case being kept on the file of the High Court. The appeal then came _ 

on for final hearlng before a Division Bench of the High Court : Hi 


Held, that the Division Bench could declare the remand itself incom. 


petent, and were bound to treat the case as coming before them on* _ 


appeal from the Judge who heard the first appeal. n e 3. 


High Court cannot entertain a second appeal upon any question as to the 
soundness of finding of fact by the lower appellate Court, after there 
has been a decision of fact in the two Courts of original qnd first appellate 
jurisdiction. If there is evidence to be Considered the decisign of the 
second Court, however unsatisfactpry it might be when oxamined, must 
stand final. The East Indien Raltway Company 9. Changey Khan eee 

Suit fer rent erin the algernative for damages—A mount claimed 
less tkan Rs, roo—Bemgal eTenancy Act (FIIL of 1885), See r53— 
Ciwil Procedure Code (AY of ro8Sq Sees. 102, 115—Hrrer in lag. 

A suit was framed in the alternative, for recovery of rent or of damages 
for use and occupation. The sum claimed was less than Ra, 100. 


Held, that no second appeal lay to the High Court. If the mit be 
treated as one for rent, the appeal was barred under section 153 of the 
Bengal Tenancy Act, in the absence of special grounds mentioned in 
that section ; and if, on the other hand, it be treated as one for dama- , 
ges for use and occupation, it wa | batred under,section 103 of the Code 
of Civil Procedure. e 


That the provisions of section 115 of the Code of Civil Procedure were 
not applicable, although there might be an error in the decision touching 
the question of limitation. 

Obiter : The High Court could interfere under section 115 of the Code of 
Civil Procedure, if the lower appellate Court bad decreed the mit 
without e decision upon the question of limitation. Mohim Chander Pal 
Chowdkhry v. Mirxa Alemad Alf Khas we eee 

Second appeal, ground of—Soundness of finding of fact See Second appaal 
Settled account, balance of, sult for, if can be restrained—Unsettled account ș 
Setthemout, renewal of, effect of ; See Suit, Sagita kaga of a ana 
of a disputed or doubtful claim—Parties, effect on ; See Hindu 
widow—Allenation yae is aka a 
——— officer, if precladed from deciding on a dispute as eregards rente 
froe title 5 See Res judicata oe PA as ni 
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Shahjog hungi—Adbetssibility in evidence—Bond—Stamp Act (II of 1899), 
Secs, 2 (2), (as) 35 (4)}--Negutiable Fustruments Act (XXVYI sf 1881), 
Set. 4 5. 

A shakjog kundi is only payablegto the respectablefholders and Js not equiva- 
lenț to a“hundi payable to the bearer. It is nota bill of exchange nor a 
promissory note but a bond within the meanbily of the Stamp Act and Is 
admissible in evidence under section 35 (a) on fulfilment of the conditions 
mentioned therein. Keshari Chand Surana v. Asharam Makato us 

=, holder of, fightuaof—Skakjer kundi attested by a witnes— 
Attested onlay note ; See Shabjog Ausdis . se vee 
, if a cheque peyable to order ; Seq Shahjog Aundis . e 














» if bill of exchange ; See Shahjog Auadis to 
skaat admissible inina baan payee oe sanity’: Ste 
Shahjog hundis tee vee ose we we 





» f hundi payable to bearer 5 Ser Shahjog Awadis ges vas 
, nafire of ; See Shahjog hundi nas jik 








= ute of—obligation of ; See Shahjog bunds .. ae 





ananta = witness—Shahjog kandi, holder of, dai of— 
Attested promissory noge Ser Shahjog Awadis . 

Shahlog kundis— Billof exchange or promissery sie DG afier a year— 
Stamp as op a bond—Aduissible in PEER on payment of penalty— 
Stamp Act sections 6, 85. 

Per Fletcher Ji A Shajeg kundi ts nelther a hyndi payable to bearer nor 
a. bill of exchasge or a cheque payable to order. & ism bill of exchange 
payable to ascertain person. A transferees Bf Skakjog kundi takes it 
subject to equity, although there may be, according to the custom of the 
markets, some means of protection of the acceptor, who after dus en- 
quiry satisfies himself that the person presenting the document for pay- 
ment is a respects ble holder. 

Where in a bill of exchange the qmwer and the drawes are the same 
_ persons, the holder has the right to treat the document either asa bill of 
` exchange or a promissory note. 

The folder of a Shekjog kundi alteatod by a witness bas the right to treat 
it as an attested promissory note. The document therefore comes under 
section 6 of the Indian Stamp Act and is chargeable with the higher of 
two duties mentioned in the schedule. Ifsuch a hundi be drawn for a 
period of more than a year, the stamp duty payable is similar to that on 
a bond, 

The Stakfeg kundi oan be sued either as a promissory note or as a bond 
containing an obligation to pay, attested by one witness and not being 
payable to order or to bearer. It can be admitted in evidence subject to 
the payment of penalties under section 35 of the Indian Stamp Act. 
Jalan Chand v. Assaram.... tee os 

Shobatt—Develution—Skebsit, position of —Vested interest —Heinal-lew. 

When the founder has given valid directions as to the devolution of the 
Shebaitship, upon the death of the last Shebait, the office vests in per- 
sons who at the time constitute the heirs of the founder, provided the last 
Shebalt has not taken it absolutely; when tho office has so vested in 
them, upon the death of each member of the group, it passes by succes- 


Page, 


22 
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« 

Shebait—{ Contd, ). ° 
sion to his heir, subject to the qualification formulated by the Judicial 
Committee in Maken Lalji v. Gardkan Singh, namely, that the rule 
that when a warship of a Thakoor has been founded, the Shebsitship is 
vested in the hfirs of the founder jn defanlt of evidence that he has dis- 
posed of it otherwise or of there befng some evidence of umge, course of 
dealing or some circumstances to showa different mode of devolutioh, 
cannot be applied so as to vest the Shebaltship in persops, who, accord- 
ing to the usages of the worship, cannot perform th® rights of the office. 

The rule in Tagere v. Tagore, is applicable toan hereditary office and 
endowment quite as much as other immovable property” and the Hindu 
law of inheritance doas not permit the creation of successive life estates 
in an endowment. 

A Shebait holds his office for life, but this does not signify that he has a life, 
interest in the office with the remainder presently vested in the next taker. 
The entire estate is vested in him, though his powers of alienatfon are 
qualified and restricted. 

The helr-at-law, though in terms excluded from benefit under the will, can- 
not-bs excluded from his general right gf inheritatce®withont a valid 
devise to some other person. Kunjamani Dasi v. Nikusja Behafi Das ... 

, estate, nature of; See Shebatt . 





Signatures, comparison of Reversal of dee See Appeal ® l a 
Siik wronght up with other materials, GEN oe 
ways Act; See Railway? Acf, Sec,75, Scb. II, cL (1) n S 
Specific performance—Agreemtnt—Prepristy of agreement, sf can bê ques- 
toned by stranger— Consent decree—Effect on stranger-—Consent decree, 

setting aside of, fect of—Specific Relief Act (I of 15377), See. a7 (5). 

A decree by consent is operative between the parties, so long as itis not 
set aside in a proper judiciel proceeding, in the same manner as if it 
were a decree upon contest. This principle cannot be applied to the 
prejudice of a stranger to the decree. 

A consent decree has no greater validity eee between the 
parties, in so far as strangers to that agreement’are concerned. 

If a consent decree is vacated, the parties are restored to the position they 
occupied when the consent decree was made, 

During the pendency of the litigation between defendant No. 1 and 
defendants Nos, 2 and 3, the present plaintiff entered into an agreement 
with defendant No. 1 to the effect that he would finance the litigation 
and that if in the end a decree was mado in favour of defendant No. 1, 
the benefit thereof would accrue to the plaintiff. It was further agreed 
between the parties that defendant No. 1 upon receipt of Re 2,000 
would execute a conveyance in favour of the plaintiff in respect of 
property to which his title might ultimately be established, The suit by 
defendant No. 1 agaiist defendants Nos 2and 3 was decreed by the 
first Court. On appeal by defendants Nos. 2 and 3 against that decree, 
a decree was made by consent as between the appellants and the 
respondent, os a result whereof the decree of the Court of first instance 
was set aside, Tho defendants Nos. and 3 who werk aware of the 


agreement with the present plaintiff, obtained the assent of defendant 
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Specific Pertormanco-{Contd.), 

No. 1 to the coppromise by payment of Rs. 1,500. Ina suit, for specific 
performance of the agreement : 

Held, thath propriety of thé agreement could not be questiqned by 
defébdants Nos, 2 and 3. 

That as defendant No r did not contend tha? ‘the terms upoh which the 
plaintiff “undertook to finance him in the earlier litigation were uncons- 
clonablg and onght ngt to be enforced in a Court of eqnity, as between 
defendant No. 1 on the one hand and defendants Nos, 2 and 3 on the 
other the consent decres was valid and binding. 

That the plaintiff was entitled to show that the decree (consent) was 
fraudulent and collusive and did not affect his legal rightse 

That the plaintiff was entitled under section 27, cl. (b) of the Specific 
Relief, Act to claim specific performance of the agreement not merely 
against defendant No, 1 but also against defendants Nos. 2 and 3. 


That & conveyance should be executed by all the three defendants and the 
* sum of Rs. 2,000 deposited to the credit of all the defendants to be 
distributed on ascertaing rights of the defendants to it, — 

That it was not competent to the plaintiff to invite the “Court to vacate 
the consent decrês to which he was Do party and thet the appeal which 
was termin&ited by-theg decree cannpt be Yeheard. Fateh Chand v, 
Narsing Dis. aes wan DEJ ee ai 

„f agreement, suit Jer—Agrenrni contained in petition 
af compromise Compromise dealing with pattert outside suit—Creil 
Procedure Code {Ad XIV of 1883), Section 375—Decree on compromise, 

if admisshle in ewidence—Registration Act (III of 1877), Secs. 3, 17, 49 
—Lease and agreement te lease, distinction between. 


Per Meokerje¢, 7.—An instrament by which the conditions of a contract 
of letting‘are finally ascertained, and which intends to vest the right of 
exclusive possession in the legsee elfher at once, if the term is to com- 
mence immediately, or at a future date, if the term is to commence sub- 
seqtiently, isa lease; it is stid to operate, by way of actual demise, 
and when the lessee has entered into ft, the relation of landlord and 
tenant is fully created. On the other hand, an ‘instrument which only 
binds the parties, the one to create and the other to accept, a lease 
hereafter, is an agreement for a lease, and although the intending lesses 
enters, the legal relation of landlord and tenant is not created unless he 
also pays rent in which case he becomes tenant from year to year, 
upon the terms of the agreement so far as applicable to a yearly 
tenancy : Richardsen v. Gifferd referred to. This is subject to the rule 
in Walsh v.Lansdale that, on equitable grounds, the Court may, under 
certain circumstances, treat the parties to be In the mame position as if 
a lease had actually been granted, on the principle that equity considers 
that to have been done which should have been done. 

Clauses (h) and (i) of section 17 of the Registration Act apply only to 
cases under clauses (b) and (c) and do not affect cases under clause (d) 
of that section. . 

Per Beacheref?, J.—The documents referred to in clauses (e) to (n) of sec- 
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Specific Performance—{ Ceri). 
tion 17 of the Registration Act are excepted only from the pr@visions of 
clauses (b) and (c) and not from the provisions of clauses (a) and 2) of 
that sections e * ° 
‘A beonghe EEE EE PE E possession of certain 
lands, The suit against C was decreed on the basis of compromjse. 
The petition of compromise on whieh the decree was pesed embodied 
the agreement to lease which was sought to be spforcéd specifically “in 
the present suit. The petition referred to the lands of both the suits, 
As regards the lands of the suit against C, the petitione provided for the 
creation of tenancy rights in C on certain specified condition ; while as 
regards the lands ofthe sult against B, the petition recited that A had 
agreed to grant a permanent lease to C on certain specified terms, m the 
event of a successful termination of his claim against B. The Court re? 
corded the compromise tn full and made a decree in these terms : “ the 
suit be decreed in terms of the compromise filed by both the parties : ” 
Held, per curiam, that the decree, while it recited all the terms of the 
compromise, gave effect to such alone a the terms gs related to the 
subject matter of that suit. . 


Held, per Meakerjee, J.— That themgreement to lease did not operate asa 
lease and did not affect the land. Thaf the petition cSuld be received in 
evidence in proof of the agreement to lease. . 


Held, per Beackhersft, JL Tias ay the petition yas not an agreement to 
lease but a statement of fact, section 49 of the Registration Ået was 
inapplicable. 


That the decree was admissible in evidence. Hemanta Kumari Debi o. Mid- 
napur Zemindari Co. oe a aes © ave 
Specific Reflet Act, Sec. 27 Ka EEE if can be. enforced against Third 
party 3 See Specific performance... a 
, Sec, 42—Consequentigl rellef— Prayer for ecnfrmaticn of 
possession ; See Suit, malntaimabijity of LAA ve 
, Sec. 42—Object or motive of any eelan; See 
Digwar a 
3 See E for dielratien of title Salt ir TERN 
tion of rights of parties to an order under section 146 ofthe Code of 
Criminal Procedure—At the time of attachment, rightful owner in posses- 
sion; See Limitation ... wee one oe ae 
Squatter—Tenant } See Possession, suit for te ose 
Stamp Act, Secs. 2(2), (22), 35 (a); See Shahjog hundi ae 
, Sec 6—Skhabjeg kundi attested by a eae duty pay- 
ablo 3 "See Shahjog Auadis oun va 
y Secs, 6, 35—Admissible i in evidon& on ayiheni of penalty 3 See 
Shahjog A kundis eee 
Stamp duty payablo—Shakjer iunii taa by a vine Stamp Act, Sec. 
63 See Shahjog kandis ... 
duty payable—Shabjog Aundi Grated by a witness id Da hic a 
perlod of more than a year ; See Shahjog Amadis si pia 
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Pack, 
Sub-loase, invalidit? of, if can be ralsed*by purchase: of occupancy holding in 
execution of rent decree-—Bengal Tenancy Act, Sec, 85, Sub-secs,(1) and 
(a); See Ejectnent, suit for tA Ka bi a 99 
, invalidity of, if can be rgised by a purchaser at an execution sale of 
dasi Sang holdings ahs tans 3a ambes pangon of Sub-elbtlags (1) and 
- (2) of section 85 of the Bengal Tenancy Apes See Ejectment, sult for... 99 
» Ingontravention of Sub-secs, (1) and (2) of section 85 of the Bengal 
Tenancy Act, how to be annulled by purchaser of occupancy holding in 
exccatfon of rent decite ; Ser Ejectment, sult for ve 1 99. 
Subordinate Court, daty of. i 
A {Subordinate Court %s bound to folloy the decision in law of a 
Bench of the High Court to which it Is wubordigate unless the 
decision of the Bench has been overruled by a decision of a: Full Bench 
of that Court or unless it has been overruled expressly or impliedly on an 
appeal to His Majesty in Council, or unless the law has been altered by 











the Legislatufe. Puitu Lal v. Musammat Parbati Keawar ... we 199 
Subordinate Jadge, if competent to appoint mutawali to a \ private wagf ; See 
Waqf ave ove one oes one 577 
» if has pdhet to recallgan order appolnting a mutawali 
of public mera District Judge 5 See Wagf ... ee e 577 


Subrogation —Awrchaser sf equity af redegeption oftrwe later morignges—Three 
mortgage:— Purchaser retaining consideration money for payment of tee 
later weerigages— Purchaser, paying two carittr merigages—Lalir mert- 
sages enablin} merigager te commit frewd—Zurchtrer,*if kad charge fer 
payment Of first merigage. 

The doctrine of subrogation does not apply when a person simply per- 
forms his own obligation or covenant and pays off a charge which be has 
undertakes or is bound to setisfy. If a person purchases a property 
subject fb two mortgages, retains a portion of the purchase money for 
payment to the mortgagees, bat pafs the first {ncumbrancer ‘alone, and 
not the second, he cannot treat the first mortgage as kept alive for use as 
a shield against the second, he cannot flaim to ba subrogated to the 
position of the mortgagee whose debt he has satisfied. 


If A purchases a property subject to three successive charges X, Y and Z 
with full knowledge of their existence, and retains a portion of the purchase 
money in his hands with e view to satisfy the mortgages Y and Z, but, 
subsequently, discharges the security Z, he cannot, on satisfaction of the ° 
mortgage X, use ft as a shield against the mortgage Y. But this rule has 
no application to the case where the conduct of the mortgagee Y of the 
property enabled the mortgagor to commit» fraud on A. j 
The doctrine of subrogation is based on equitable grounds to be applied 
only where needed to accomplish the ends of justice. 
The doctrine that although a stranger to a contract may sometimes be en- 
titled to claim the benefit of the performance thereof, cannot be invoked 
to defeat the ends of justice, Har Shyam Chowdhury v. Shyam Lal Sahu 227 
Subrogation, doctrine of, when inapplicable ; Ses Sabrogation .., se 227 
Succession—Impartible estate—Widow of last bolder—Primogenituro—Hus- 4 
band, seperate 3 See Custom and General law a a om 498 
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| NE 
Succeesioa—Uncle of half.blood succeeds in preferêhca to the son of am uncle : 

of the whole blood ; See Hindu Law—Succession aes 508 

to Shebaitahib— Direction given by founder ; See Shebait 4 404 





duty—Cowrt-Fees Act Sês, 19 C— Full fee chargeable under this 
Aa” Ondersghis Met” —" Onder the same Act” —* Full fee paid Estate 
not fully adininistered— Grant dugapte minoro aetate—-Secomd applica- 

_ tion for probate— Rate of fee, change of, in the interim— Duty, difference 
of, If to be paid—Appeal, if liss—Probate and Administration Act (V of 
1601), See. 86. 2 > e 

Where the fall fee chargeable under the Court-Feep Act one probate 
at the time it is granted, hes been paid, no farther fooghall be charge- 
able when a second grant is made in respect of that property as 
comprised in that estate, though in the interim the legislature raised the 
rate of succession duty. 

“The fall fee chargeable under this Act,” as stated in section 19C of the ° 
Court-Fees Act, isto be determined by reference to the point Of time 
when the grant of probate is made. 

The expressions “under this Act” and “under the seme Act” in section 19 C 
of ths Courtefoos Act, refer to the CourtyFoes Act bf #870 and not the 
subsequent Act amending the Court-fees Act. . 

An order calling upon the applican? for grobate to pay the differehoes 
between the duties calculated at 2 per cent and p per cont respectively, 
being in effect a refusal of the application, is appealable under section 86 R 
of the PO ot E ba A Swarnamayi Debi v. Secretary 
of State for ludia Ha Council Fs + one “ees 370 

Salt, if can be dismissed by appellate Ey ee eee from partial 
decree—No cross-appeal or cross-objection; See Appellate Court, 
powers of sas ose see . 394 

Salt, maintainability of—Assan Tang ana Reben PE Ng 36, 56, 

59, 154 (1 }-—Registration of name refused — Declaration of ttle— Decree 
Tor possession. 

“The plaintiffs, who were out of possession, appliedto the revenue authore e- 
ities to register their names bat their application was refused. They then 
brought a sult in the civil Court for declaration of title and for recovery 
of possession. 

Haa, that the suit was maintainable. 

The mere fact that the defendants obtained a renewal of the settlement from 
the revenue authorities, did not create in them a right which they did not 
posses, ; h 

Sections 35 and 36 of the Assam Land and Revenue Regulation have no 
application to cases of refasal of settlement by the revenue authorities, 

Sub-section (1) of section 154 is controlled by the concluding clause of 
section 39. Askar Mian o. Sakedall Bara Bhuylan ise sad 328 
sang maintainability of Correction of entry in record-of-rights—Produce rent, 4 
variation of, according to caste and occupation—One Salt against all 
the tenants in the village—Ctvil Procedure Code, O. I, R. 9—Defen- 
dants, Joinder of; Ser Bengal Tenancy Act, Secs. 106, rof aS 57 


t 
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Í ma 


Suit—Matntainabity ef—Court of Waras Act, Sect, bah 5t— Guardian- 
e e 
A suit for recovery of money tobe realised from tho assets of a deceased 
debtor is not maintainable qgainst his heir, who has bogn declared a 
disqualified proprietor under the Court of Wards Act, the letter not 
being described in the suit as a Ward of the? Court, nor being sued as 
represented by the manager of the Court of Wards as her guardien as 
rd das Ananda Kemari Debi a acide a 
Chakravarty . ° =» we “ ves 


——, maintainability Sal Casise Court—Rent of hemestead land— 
Provincial Small Cans? Courts Act, Sch. If, Art. 8§—Specially authorised, 
A small Cause Court Judge, unless specially authorised by the Local 
Government, has no jurisdiction to entertain a suit for recovery of rent 
of hoynestead land under article 8 of the second schedule to the Provin- 

dal Small Cause Courts Act. 


Sults for recovery of rent may be tried under the Small Cause Court pro- 

° cedure, only by such Judges as had been expressly authorised to exercise 
Jurisdiction in that behalf. Jurisdiction conferred by a general order on 

a particular Small Caute Court, irrespective of the qualifications of the 
individual officet who may preside therein, is not such special authoriss- 

tion withif the meaning of -artide,8, Colam Mandal y. Safer Ali 


—, maintalnability of—Speckfic ReBef Act, Section 42-—Consequential relief— 
Prayer for confirmation of possession —Dapessessign—Criminal Pre- 
cedure Cot (Act V ef 1898), Section 145, erder under—Relicf to be 
obtained different from relief sought. 

A prayer for confirmation of possession in the plaint is a prayer for 
consequential reef within the meaning of section 48 of the Specific 
Relief Act. , 

An order under section 145 of the Code of Criminal Procedure has not 

the effect of actual dispossesaion of the unsaccessful party. 

A suit is not Hable to be dismissed on the ground that the relief which 
the plaintiff is entitled to obtain is different from the relief he has 
actually songht. 

A suit by the plaintiff for confirmation of possession on the ‘allegation 
that he was in possession atthe date of the institution of the suit is 
not to be dismissed, if it transpires that he was not in possession at the 
date. Jhumak Kamti v. Debu Lal Singh ên; ee R 


— against corporate bodies—Suit defective in form—Amendment—Notice— 


Civil Procedure Code, O. 29 Rr, 1, 23 See Corporate bodies er 
— by claimant to property, nature of—Ctvil Procedure Code, O. XXI 
_ R 63 3 Sew Burden of proof ace a wea: kah an 


—— by heirs of the principal to realise from the agent whatever sum may be 
found dus on adjustment of accounts, when the agency was allowed to 


continue—Limitation Act, Sch. I., Art. 89 See Accounts, Suit for... - 
= for axseayment of reti—Defendant in ‘possession -as trespasser to tha, 


532 


249 


41S 


554 


Vou. XXIL] . INDEX OF CASES... 687 


: Paor, 
Sakt—f Cantd.). ka . 
knowledge of the plaintiff for more than 12 yeats—Defendant claiming . 
rent-free title ; Sar Limitation si G awe See 153 
~ for assessment, of ynt—Encroachment—Assertiom; of adverse dite 3, Ses 
Limitation $. on is a 288 saw? 147 
— for amesmment of rent in future-“Suit for Tiira for uso and occupa- 
tion for antecedent period 5 Ser Possession, sait for ie tres 135 


—— for declaration of title and for recovery of possession = the civil Conrt 

—Asam Land and Regulation, Sec, 62 (a)— Registration of name re- 

fased ; See suit, maintainability of ... 328 
il fost oerna a pactionsn aii cider anaes Adon’ 146° of the 

Code of Criminal Rrocedure—Suit for declaration of title—Spectfic 

Relief Act, Sec. 42— Rightful sed aaa of attach- 

ment ; See Limitation ... “s 283 
—— for recovery of money from the asacts fe desae debtor—Disqualified 

heir, defendant—Defendant not described as ward of the Cut ; See 


Suit, maintainability of ... + oes si es 522 
a for recovery of penalty imposed under Sec. 19 E of the Court-Fees Act, if 
maintainable in Civil Court; See Penalty we Oe és 375 


——— for recovery of possession or in the alternative for. amessment of rent, 

maintainability of—Encroachmant of ore and by tenant; Se 

Adverse possession wib a. 119 
-— suit for recovery of rent of katad land—Provindial Smalt Cause 

Coarts Act, Sch. IL, Art. @—Small Cause Court Judge, jurisdiction of; 

See Suit, maintainabilityef  ' è... . agg 
~-— for rent or in the alternative for PETE ware claimed let than 

Rs, 100—Bengal Tenancy Act, Sec. 153—Civil Procedure Code, 

Sec. 102 ; See Second appeal ove wa wes one 564 
— in Civil Court, maintainability of— Dispute, detision of, * under 

Section 106 of the Bengal Tenancy Act—Act III of 1898, Sec. 9, appli- 

cability of ; See Res judicata oes + r 148 
~—— instituted under Regulation II of 7819 and asgail cranstirred 

to the Civil Cout, nature. of—Landlord*and tenant ; See Rent, ° 


assessment of, suit for ... e. ves 117 
——— on Judgment, maintainability “Pamêkas See Decne; reai of, 273 
—— on trespess—Claim in alternative for rent—Bengal Tenancy Act, : 

Sec. 1573 See Trespass, suit on ... oes one 154 


a to realise from the agent whatever mitn tay te found due on adjustment 
of accounts—To enforce a charge on immovable property——Limitation 


` 


Act, Sch. L, Art, 1325 See Accounts, sult for ... si 552 
Sunaras, meaning of—Mitakshara, as expounded in Benares Siola Dase. i 

dants of ascending line ; See Hindu Law—Succession sis sii 481 
Sata, meaning of—Mitakshara, as expounded in Benares School—Descendants 

.of ascending line ; See Hmdu Law—Successian... na 481 


Tenuncy—KRent, enhancement of—Stipulation pe aloe ANEAN Wainer, 
Under the Tenancy Act, enhancement of the rent of ratyats, whether 
occupancy miyats or non-occupancy rafyats, is greatly restricted. These 
restrictions constitute a valuable protection for the tchants and the 
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Tenancy Conta.) 9 ad 
Gourts should glways be very careful to prevent landlords from evading 
these restrictions by inducing improvident tenants to take lands at low 
rents with » stipulation for fyfure enhancement. 

A Kabula? was given for the years 1304 to 1312 witha sfipulgtion for 
payment of rent at the rate of Rs. 3 per bigħa. The land was settled 
with thee tenant in order thet it might be planted with grafted mangoes. 
He was to plant the mangoes in the first year of his lease and to have 
them ready for bearinf} at the end of 5 years (Le. at the end of 1308). 
If ho failed to carry out these conditions, he was liable for rent at the 
rate of Rs, 10 per bigka. The tenant did not plant any trees, The 
landlocd, however, sued for rent for the Years 1309 to 1312 at the rate 
of Ra, 3 per bigha and gota decree. Ina suit for rent at the rate of 
Rs, 10 per bigha after the expiry of the Kabuliat : 


Held, that the tenant held over under the same terms asin the years 1909 

to 1312 and af there was no change in the condition of the land after 

e the year 1312 and the plaintif having sued for rent after the default of 
the tenant at the rate of Rs. 3 a bighe, he was not entitled after the 
expiry of the Kabuliai eto tn force the stipulation which he had waived 
during the termeitself and was entitled to rent at the rate of Rs. 3 a 
bigha. Halgher Jaa v. Syed Skah Mohammad eAshraf Alam ... iss 
, new, if created bf sub-lpase—-Shb-lease by an occupancy ralyat 
—Sub-lespee “in occupation asatenantat theetime of the grant; Ser 
coe ca suitefor nde oe a e vee 
: Separate-—Kabuliat ; See Enhancemett * m a eth Ses 
Tenant holding over—Condition ; See Tenancy ie see 
Test to determine preferential heir—Sapinda ; See Hindu tage Si ie 
Transfer of Property Act, Sec 59—Attestation—Identification by voices See 


Mortgage, ° 








, Sec. 106—‘Local usage’—Six month?’ notice— 
’ Notice ending with Bengali year; See Lease... 
» Sec, neo ons months’ notice —Bengell ‘Calendar 
—-Intention ; See Lease. Tou ate 
, Sec. 106, applicability of Tenancy cone 











before 1882 5 See Lease . 

, Sec. r12—Waiver by distrese— Waiver by ip 
of rent ; See Ejectment ase ie 

Trespass, suff on—Claim in the inpe Ser es re Tenni Aat 
( FIII of 1885), Sec 157. 

Where the mit is based on trespass and trespass only, the merc fact that 
there is an alternative claim for rent, does not make it the lcs a suit on 
trespass, as that claim is based on section 157 of the Bengal Tenancy Act. 

_ Maharaja Birendra Kisore Manikya Babador v., Giris Chandra Nag Banikya 

Trusi, failure of—Trostee, exclusion of—Legal disability ; See ultra vires 

Trestee—Exclusion of one, effect of ; See wira vires ... 

trusts constituting a charitable’ gift—Conditions, ilegal—Gift discharged fom 
conditions ; See ultra vires 





Utra viree—Uxiversity—Jf can hold Jani b PN candakan a a- 


charitable gift—Iilegal conditions, efed si—Tadian Universities Act 


kd 


Paor. 


95 


-75 


546 


164 
593 
593 


593 
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kai . 


Ultra rires—[Contd.). 
(FIIL of 1904), Sect. 1, 3,—Untwersity, {f cam accept grant Kan balad lad 
condition—Trustees—Haclusion of ome trustee, effect of— Students" 
Studenis of ether Gnivcrsity. 5 A 

The powers of fe University as given by Acts II of 1857 ai VIII 
of 1904, to hold and possess proghrty for their purposes, are exhaustive 
and no objection to their accepting trusts can validly be urged. . 

It is open to the University to accept a grant or testamegtery dhmositipn 
beneficial to thelr purposes subject to the grantor’s fonditions. 

The term ‘students’ in section 3 of Act VII of 1904 include under- 
gtedates belonging to any other University. 

Ths exclusion of one co-trustee by reason of legal disability, would nei- 
ther occasion a frilure of the trust, nor would such an event atfect the 
status of the other trustees or their competence to carry out the direction? 
in the trust deed. e 

Per Imam J.—The object of Act VIII of 1904 is to extend the usefulness 
of the University and not to cramp it. 

Ifthe trusts constitute a charitable gift and the cqnditions are illegal, 
the charity takes the gift discharged fronf*the conditions. 

Per Greases, 7.—The provision for the foundation of two Professorships 
or Chairs with a condition that in certain events the University should 
make recurring grants for the upkeep &c., falls within the powers 
conferred by clauses IIT gnd XIV of Act VIII of 1904. 

The provision in the Indenture that ¢he Professorships or Chairs shall 
always be filled by Indians, is to be read in light of the general werds at 
the end of clause III of Act VIII of 1904, 

The provision for lecture rooms, laboratories &c,, and for the application 
by the University of a certain sum for the construction thereof ‘on a 
certain site, falls within the words of clause 3 of Act VIII of ne 
Jiteadra Nath Palit ø. Lokendra Nath Palit A 

Under-ralyat, heirs of, if can ba ejected withput notice—Lease fru a tem ah 9 
years—Death of the lessee during the continuante of the term—Bengal 
Tenancy Act, Sec. 49 (b) ; See Under-raiyat holding see 

Under-ratyatl Aelding—Texancy for a term — Heritability—Bengal Thay 
Act (PITI of 1885), Sec. 49, cl. (6)—~Notice to quit—Term, expiry of— 
Heirs of an under-ratyat, if can be ejected wlthout such notice, 

Under the Bengal Tenancy Act a ralyat is at liberty to grant 2 sublease 
for g term not exceeding nine years, and the lease so granted carries with 
it the ordinary incidents of a lease for a term of years; and thus if the 
lessee dies before the end of the term, his heirs are entitled to succeed 
him in the tenancy, and they can be ejected, after the expiry of the term, 
from the lands comprised in the sub-lease without a notice to quit under 
section 49 cl. (3) of the Act. Alcjas Bibi v. Rakam AH aoe 

Under-ratyat! holding, if heritable s 

‘t Under the Act,’ meaning of—Conrt-Fees Act, See, 19 (G).—Act ‘chending 
Court-Fees Act 3 See Succession duty oie 

‘Under fhe same Act,’ meaning of—Court-Fees Act, Sec, 19 Ge Act amend. 
ing Court-Fees Act ; Ser Succession duty ies ati saè 
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University, if can aqgept a grant or tesjamentary disposition beneficial to their jad 
purposes subject to grantor's conditions 5 See Ulira vires ... tse 593 
————, if oan hold property in trust ; See Ultra wires $ a 593 
Velce, ae by—Attestation—Transfor of Property act see. 593 See 
Mogtgagt . ae 165 
Watver—Rent, EEE ‘of Stipulations fips Fab lanena} See 
Tenancy was se 95 
—— by distress Transfer of Property Act, Sec. 11¢—Walver by ‘etait 
of rent} See Bjectmeat A eee 
—— by asp of ent and aver by arom, diference between ; Sar 
Ejectment... one 546 
—— of Bekins Nengke of rent—Bresih of covenant $ See Ejectment 546 


Wagi— Descêndeni of the founder—Mutwali, if by right of idheritance-—Qadi 
—Judicial officer in the British Indian System of low corresponding to 
Qadi*-Public wagf—Maksmedan Lew, applicabttity of—Disiria Judge 
—Subsrdinaty Judge, if has power io recall an order appointing a 
Mutwali of public wagf by District Judge—Private wagf—Cioil Pre- 
cedure Code (Act V of 1908), section os. 4 

Though. a descendant of tha foynder bas a preferential claim to the office 
of mutwall, he does not become mutfali by right of inheritence, but has 
to be appointed such by the Qadi, who may supersede him if he is not 
qualified. ° i 2. 

As the sppojntment of ‘a muttrall by a Gadi regards religious usages 
and institution within the meaning of section 15 of, Regulation IV ot 
1793, the rights of the parties should ba, determined by the provisions 
of the Mah@medan Law on the subject. 

A Subordinate Judge, who has not been expressly authorised by Govern- 
ment to exercise functions in connection with the administration o 
waqfs, is not competent to act in'that behalf, 

In respect*of waqfs which may be described as trusts created for public 
purposes ofa religious nature wifhin the meaning of sub-section (1) of 
section ga of the Code of Civil Procedure, the District Judge may be 
assumed to have been authorised to di the functions of a Qadi, 

A Subordinate Judge has no authority to + an order made by a District 
Judge appointing a person a mutwali toa public waqf and appoint 
another In his stead. : 

Quare : (Per Mooherjas, J.\—Whether a District Judge has implied 
authority to exercise the functions performed by a Qadi in respect of 
private waqfs. Atimanessa Bibl s. Abdul Sobhan s si 577 

Whole blood and half-blood, preference of, confined to members of same 

clame—Sueceexion according to Mitakshara School; See Hindu Law— 


Succession ... . .. 508 
Widew, alienation bri interest—Intention of tho niia: See Deed 180 
Wite’s brother’s son, if can be adopted 5-See Adoption er aa 190 


Wit— Lesi wilk— Presumption ef revecation—Secondary cotdence— Objection as 
te its admissibility—Order setting aside reference to arbitration and 
subsequent proceedings, efed of. 

In view of the habitsand conditions of the people of India the rule laid 
downin Weleh o. Phillis that when a will is traced to the possesion | 


Vou. XXIL] INDEX OF CASES, 


. . 


WIH-—A Con ta.) 
of the testator and is not forthcoming at his death the papau 
that ho has destroyed it, must he a applied with considerable caution, 

The objection that a, registered copy of a will way admitted inyevidence 
without sufficient foundation being laid for its admission ought to have 

“been taken in the Court of the first instance at the time when the copy 
was put in evidence. 2 

Where on revision a reference to arbitration and subsequent proceedings 
are set aside in sore as altogether bad, the partiemare relegated to their 
original position » and consequently one of the applicants for revision is 
not estopped, by the simple “act that he put m a petition to withdraw 
his application for reyjsion which was formally granted, from subsequently 
getting « decree in his favour, if he is otherwise entitled to it. Padman v. 


——, consivuction of Absolute intereri subject to condition, devise of Cone 


dition as te residence, if walid—Indian Succession Act (X of 1865), 
Sees, 82, rar. 

Where a will purports to give an absolute interest with a condition that 
the devises should have an interest so lang as he? regided in the house 
of the testator, the condition is valid under section 121 of the Indian 
Succession Act. 

Where the terms of the will jidiatė that da absolute Mterest subject to 
2 condition, was intended to hawi granted to a grandson by a danghtar, 
it would be wrong to interpret its provisions so as to restrict thas interest 
and thus defeat the intention of th® testator. Ambika Charan Chakrabarti 
v. Sasitara Debi site . s a 
~m, execution of —Mark—Hand guided ra aiden pera ADEK = One 
witness saw the testater afix his marh—Testator acknowledging before 
ansther witncss—Indian Succession Act (X ef 1865), See. 50. e 

A finger mark made by the testator on the will is suficient, if made by “his 
hand though that hand was guided by another pergon, provided be (the 
testator) acquiesces and adopts it. . 


It is sufficient compliance as regards gttestation with the requirements of ° 


clause (3) of section so of the Indian” Succession Act, if one witness 
proves that he saw the testato? affix his mark to the will and the other 
thet be received an acknowledgment from him (the testator). It is not 
necessary that each of the witnesses must prove the same state of things. 
Mukta Nath Roy Chowdhury ». Jitendra Nath Roy Chewdhary ST 
—— not admitted to probate, if and when admissible in preienes erie 
Act, Soo, 32 (7) ; See Admissibility .. i A P 
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e . 
DEVELOPMENT OF LAW OF TESTAMENTARY POWER 
OF HINDUS IN BHNGAL —(contiaued from Vol. XX, p. 32m.) 


The opinion of the Judges of the Sudder Dewanny Courts given 
in Doe dem Fuggomohun Roy v. Sreemutiy Neemoo Dossee (1) was 
referred to by Grey C. J. in the following terms (2) :—“We have 
before us a most important document, 1 mean the letter ajgned by 
the five Judges of the Sudder Dewanny, in 1eply to a letter addressed 
to them by the Judges of this Court, 1equesting a statement from 
them of what the decisions of the Sudder Dewanny gad been on this 
point of Hindu law. This letter forms no part of the proceedings 
in the case, but we are entitled toe advert to it asa leading authority 
ona point of law, without at all derogating from olr own authority 
to decide what that law is. pene ° The Court were induced to make 
"the present application to the *Judgeg of the Sudder Dewanny at the 
urgent instance of counsel, and the positive statement of Mr. Clarke, 
the defendant's junior counsel, that to his own private knowledge, 
several of the present Judges of the Sudder Dewanny dissented from 
the dictum of Mr. W. Macnaghten, which had been relied upon by 
the opposite counsel. The application kas fully borne out Mr. 
Clarke’s statement, for in their letter to us they say, ‘with reference 
to the case decided in 1816, we do dot consiger the opinions of the e 
Judges as recorded, to affect or contratene the principle on which 
the previous decisions were fdunded.’ This statement is directly 
opposed to what Mr. Wm. Macnaghten has laid down in his 
Principles of Hindoo law, pp. 13, 46,473 and it appears by this 
very important document, that the decisions of the Sudder Dewanny 
Adawlut have proceeded on the existence of the usage, by which 
Hindoos are authorized to dispose by Will of ancestral real estate, 
and these decisions must therefore be considered, as I before 
said, as evidence of the existence of a valid usage for that length 
of time, which must in. Calcutta constitute legal memory.” 

(1) (1831) Montriou’s Hindu Law Cases 587. 

(2) Ibid. 597, 598. 
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“But though J now admit, that a Hindoo can er ie consent 
of his Sons, alienate his” ancestorial estate, [| will not say but that 
equities may arise on behalf of the family. 1. .ccccsscecsseenesssssene 

“I would also limit a Hindoo’s right to alienate ancestorial real 
estates to those partseof the subah of Bengal, Bghar and Orissa, which 

9 


° were in our possession in 1774 :” 


, inthe same case Ryan J. remarked (1) “Ido not rest my opinion 
on any usage existing before the establishment ofthis Court, but on an 
efpress judicial degision in 1789, confirmed as it is by numerous 
cases since that period. It is notorious, that the titles of property, of 
immense value ‘and great extent,in this town, are founded on this con- 
struction of the law, which has been confirmed by a series of decisions, 
Now, I would not disturb these titles, nor moot a question settled by 
so many decisions, and never questioned by any of my predecessors, 
even thpugh it were distinctly shewn, that the usage had arisen since 
the establishment of the Court. In my opinion, the legislature alone 
can alter that, which the frequent judgments of this Court have 
pronounced toe the law, and nothing but an Act of Parliament 
could induce me to deviate from it.” 

“According to the dgctrines mbe found in the decisions of this 
Court and of the Sudder Dewanny, I do not know of any limitation 
to'a Hindoo’s right to alienate his ancestorial real estate : the right 
must, in my opinion, be the same both at Law and in Equity; nor ’ 
do See what equities can be raised, by which the right may be 
limited and Impaired.” 

The conflict of opinion of the Judges of Supreme Court in this 
case ig more apparent than real. Grey C. J. says, “ the decisions of 
the Sudder Dewanny Adawixt have proceeded on the existence of the 
usage, by which Hindoos are authorized to dispose, by Will of ances- 
torial real estaie, and, these deoigions must therefore be considered 
as evidence of the existence ofa valid usage for that length of 
time, which must in Calcutta constitute legal memory” (2). “I do not 

(1) Montriou’s Hindu Law Cases 6p0 


(2) As to | memory Grey C. J says (p. 596) “ Although in this coun 
we cannot go back to that od, which constitutes legal memory in Englan 
vis „the reign of Richard I, yet still there must be some limitation, without 
which a custom ought not to be held good. In regard to Calcutta, I should 
say, that the Act of Parliament in 1773, which established the Court, is the 

to which we must go back to found the existence of a valid custom, and 
that after that date, there can be no subsequent custom, nor any change made 
In the general laws of the Hindoos, unless it be by some Rogolation by the 
Gevernor-General in Council, which has been duly registered in this Court. 
In regard to the Moffusil, we ought to go back to 1793, prior to that there was 
no registry of the Regulations, and the rellcs of them are extromely loose and 
uncertain, I admit that a usage for 20 years may raise a presumption, in the 
absence of direct: evidence, of a usage existing beyond the period of legal 
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rest my opihion,” says Ryan J. (1), “on any usage existing before the 
establishment of this Couit, but on an qxpress judicial dicision 
in 1789, confirmed as it is by numerous cases since that period.” 

The decision hee referred to is that given in Rwssick kali Dutt 
and another v. Chotton Churn Dutt 2). The plaintiffs in this case 
were the executor (if the will called “ atternies”) of Moduft Kitchun 
Dutt, deceased. The will as tranglated:is :— To Sreejoot Russick 
Lall and Her Lall Dutt. . 

“I SreeyMudun Mohun Dutt write, Sreejoot | Russick Lall 
Dutt and Her Lall Dutt shall have the whole of ‘whatever I am 
possessed of after me and also be the attoinies. Nobody else has 
any claims; only they shall give Rs. 10,000 to my wife. The 
end. Dated 1st Joisty 1193” (3). : 

It has been mentioned before (4) that this case was referred to 
the Court Pundits for their opinion and the Court (Chambers C. JS 
Hyde and Jones JJ.) relying on the opinion of the Pandits deliver- 
ed judgment on the roth June 1789, holding the will valid. But 
before this case, the case of Doe Dem Munoolotl v. Gope Dusi. 
was decided in 1786, In which the will obone Gunga Bishen was held 
to be valid (5). Ithas also been mentioned that the four slips of 

(1) (1831) Montriou’s Hindu Law Caus Goo, < . 

(a) Ibid 304. Seo 19 C. L. J. 642. 654 : . 

(3) rath May 1786. Ses Mpntyou's Hindu Wil, p. 55. With the gecords of 
this sult there are two documegts of aeirgnsaction af sale by the defendant 
Choitun Churn Dutt, which are of great Interest to the students of old Calcutta. 
They are — 

“To my ever well-remembered Sres Ram Caunto Mitter Jah greeting — 

1 Sreo Chutunno Churun Dutto, Isho execute the following receipt :+I sell 
unto you for the sum of Rs. 4,001 received by me a garden at Seemlelh in 
Calcutta called Hudooah Bagaun with the tank, etc, being property purchased 
by my late father measuring 31 beegahs 15 cottahs with its appurtenances pay- 
Ing you Rs. 1,780 on account of your bond out of hig? money. I have received © 
the balance beling Rs 2,221 and give this rêceipt for tbe whole Ga. Rs 4001: 
the year 1194, the aoth Phalgoon (agth February 1788) ” i 

The second document is —“ To the high-eralted Sreejoot Ram Tarran Dutt 
Jah Mohashaye, greeting. I Sree Raam Caunto Mitter Isho execute the follow- 
ing agreement, You have purchased from Sreejoot Choitun Churn Dutt in 
my name the lato Muddun Mohun Dutt Mohashaye’s garden with it» appur- 
tenances situated In Seemlesh in Calcutta called Hadoah’s garden. You have 
used the name in the purchase of the garden, but I bare no concern in It; the 
year 1194, date 2oth Phalgoon (agth February 1788) No mention is made of 
Registration or stamp in the copies given in Montriou, Notice: also that the 
second document is called an agreement.” 

(4) 19 C. L J. 65, 

(5) (1786) Montriou's Hindu Lam Cases p. 290. See also ig C.L, J 68m, 
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paper which were held to be the will of Omichand ares written in 
1758 (rt) It hag also been noticed that the Mayor’s Court and the 
£ . Supreme Court admitted acts and documents co somine as wills 
before 1789. If such dispositions were entitely against popular 
ideas he Pundits coujd not have given their Vyavosthas supporting the 
testamentary power of the Hindus. They wereemembers of the 
- Hindu community and shared the Méws of their fellow-subjecta—views 
which upheld the right of Bengali Hindus to direct the disposition of 
thelr property gfter thelr death. Such dispositions were not unknown 
but were not generally made; it was not a general custom, but some 
how or other it obtained the judicial recognition as a custom (2). 
“From the year 1756 to the year 1765,” says Grey C. J. (3), “there was 
a double government in this country, and during which period there 
yas no registry of any Regulations. To those who minutely study 
the history of that period, it must be evident, that many usages were 
then introduced, that are now recognised as Hindu customs, and 
if any of the usages which were introduced at that period are relied 
upon as law, ye sre bound-to take notice of them, should it be 
shewn to us, that they have become the written law of the land, but 
even df they have not become written law, and they are specially 
pleaded, we mut still recoghise them as a valid subsisting-custom, 
on the. presumption, that this custéin had its origin In some lawful 
authority. ” “Now the earliest, Hindõo, Will dealt with in a re- 
ported*suit was made so long ago as 1758, and the Inference is 
irresistible from the terms of the will itself, and the mode in 
which the case was treated by the Court, that it was not then a 
stragge occurrence that a Hindu should makea willor a testamentary 
disposition of hls propertye In truth, I can hardly doubt that the 
judicial decisions in this matter (as in all other matters of develop- 
ement of commercial « and sdclal economy with which we are 
acquainted) followed on the pfactice, talher, than the praelia on me 
decisions” (4). 

The opinion of the Sudder Dewanny Adawlut Judges and the 
decision of the Supreme Court in the above-mentioned case was 
subsequently referred to by the Privy Council (5) in the following 

/ terms :— 

“Te must be allowed that in the ancient Hipdu law, as it 
was understood aac the whole of Hindustan, testamentary 

(1) 19 C. L. J. 103 

(2) Ses Holland's” maria prada race, ah ee p 60. 

? 13) Montriou’s Hindu Law Cases, p. ks 


(4) Tagore v. Tagore 4 B. L. R.O J n, 138 per Phear J, 
(5) Nagalutchmee v. Gupoo Nadarja (1856, © LA 309 (344). 
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instruments, in the sense affixed by English lawyers to that expression, 
was unknown, and it is stated by a writer,of authority (Sir Thomas 
Strange) that the Hindoo language has no terms to express what we 
mean bya will. Butitdoes not necessarily follow, that what in 
effect, though not in form, are testamentary instruments, which are 
only to come into ‘ppefation and affect property after the death “ofe the 
maker of the instrument, were eqaally unknown. However this may 
be, the strictness of the ancient law has long since been relaxed, 
and throughout Bengal a man who is the absolute owner of property 
may now dispose of it by will as he pleases, whéther it be ancestral 
or not, This point was resolved several years ago by the 
concurrence of all the judicial authorities in Calcutta, as well 
of the Supreme as of the Sudder Court.” 


In 1857 the Privy Council remarked (1) “ in the present state of 
the authorities it would have been idle to contend that ugder the 
Hindoo law, as it exists in Bengal, the Testator had not the power 
of disposing of his property by will.” 


In 1859 the Lord Justice Turner ir Sons tun ‘Bysack's case 2) 
remarked “with reference to the testamentary power of “disposition 
by Hindoos, the extent cf this powere must, be regulated by the 
Hindoo Law.” ° . 


In 1862 The Lord Justige Knight Bruce observed (3): Whatever 
may have formerly been considered the state of that la¥ as to 
the testamentary power of Hindoos over their property, that power 
has now long been recognized, and must be considered as com- 
pletely established.” mg 


“Itis too late to contend that, because the ancient Hindoo 
treatises make no mention of Wills, a Hindoo cannot make a testa- 
mentary disposition of bis property. . Decidtd cases, too numerous 
to be now questioned, have determined that the testamentary power 
exists, and may be exercised, at least within the limits which the law 
prescribes to alienation. by gift infer vivosr’(4). Then came out the 
decisions of the Calcutta High Court in Tagore v. Tagore (5) and 
Krishnaramani v. Ananda Krishna (6). “It is not contended, nor 


(1) Soorjeemonsy v. Denobundhoo (1857) 6 M. I. A. 526 536. 
(2) (1859) 8 M, L A. 66, 85. 

3) Soorjeemoney v, Denobundhoo (1862) 9M. 1. A 123, 135. 
(4) Beer Perfad v, Rajendra Pertad (1867) 12 M. I. A. 1, 38. 
(5) (1869 September 1) 4 B. Le R. O, J. 103. 

(6) (1869 September 3c) 4 B. L. R. O. J. 931. 4 


On 
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could it be contended with any hope of success” says Peficock C. J. 
(1) “that a Hindu, according to the Bengal school, is facapable of 
making 4 Will.” In 1870 the Hindu Wills Act was passed which 
extended to Hindus dying or leaving properties, within certain parts 
of British India those sections of the Indian Sucoession Aot which deal 
with the mode of executing, proving and givingpeffact to wills. This 
Yestricted experiment was followed up by a much larger measure, the 
Probate and Administration Act (V of 1881). 


The recognition of testamentary power is of very little use unless 
there is the proced@re for proving and giving effect to wills. From 
the establishment of the Supreme Court the two questions which 
often came up for decision were Ta) can a Bengali Hindu dispose of 
his ancestral property by will ? 

, (b) Had the Supreme Court power to grant probates and Letters 
of Administration to Hindus? 


It has already been noticed how the first question was answered 
in the affirmative. Now we shall see how the second question was 


answered. e?* 7 


Under clause 69 of the Charter -sranted by Geo. II. to the East 
India Company i in 1753, the*Muyor’s Courts at Madras, Bombay and 
Calcutta granted Probates of Wills and Letters of Administration to 
Hindus amd Mahomedans (2). The réasoh why this power was 
conferreti on the Mayor’s Coufts in 175% is clear from that clause. 
“And whereas it frequently happens” runs the clause ~ that 
the effects and estates of persons dying in the East Indies or 
parts aforesaid are wasted and embezzled and their debts contracted 
there remain unpaid for wapt of a proper authority vested in some 
person or persons residing in the East Indies or parts aforesaid to 
jake care cf the same igr the preventing of which mischief. We do 
hereby for us..........e: give and grênt unto the said Company and 
their successors and do by these presents ordain establish and 
appoint that when any person shall die within the said town of 
Madraspatnam or Fort St. George or the limits thereof or any of 
the facturies subordinate to Fort St. George aforesaid the said town 
of Bombay in the island of Bombay or the limits thereof or the 
factories subordinate thereto or the said town of Calcutta at Fort 
William in Bengal or the limits or districts of the same or the 


(1) Tagore v. Tagore (1869) 4 B. L. R. O. J. 103, 159. 
(2) [See Mr. Justice Hyde's Mas. notes for 1791, 4th Term, October aa, 1791, 
See also In the Goods of Bibes Mutira) (1832) Morton's Decisions 191, 224. 


yee 


VoL, XXIL] TESTAMENTARY POWER OF HINDUS IN BENGAL. 
e 


Ld 

factories supordinate thereto and shall by his will appoint any person 
or person residing within the towns or tle limits theregf or the 
factories aforesaid to be his executor or executors that in such case 
the Mayor’s Court Within the district or jurisdiction whereof such 
person shall happen to die upon proof made of the due exgcution 
of the said will shali and they are hereby authorized to grant probate. 
of the said will under the seal of the said Court whereby the person 
or persons so named executor or executors shall have full power‘and 
ample authority to act as executor or executors as toyching the debts 
and estate of his, her or their testator within® the limits of trade 
granted to the said Company and where any person, shall die within 
any of the said Towns or Factories etc. intestate or not having 
appointed some person or persons to be his executor or executors 
residing within the said towns......... that in either of these cases the 
said Mayor’s Court shall and the same is hereby empowered to grant 
letters of administrations or letters of administration with an authen- 
tick copy of the will annexed etc. etc.” 


The Supreme Coart was established in 1774 byt it did not meet 
for the purpose of transacting any Business until January 1775. 
From January 1775 to July 1982 upyards of 203 probates and 
administrations of the wills ang effects of Hindus and Wah medan 
were granted. 5 


2 e . 

It appears from the manuscripê notes of Mr. Justice Hyde that 
probate and letters of administration were granted by the Supreme 
Court, in that period, because Hindus and Mahomedans were British 
subjects within the meaning of clause 22 of the Charter. In the 
first term of 1775 on an application of one Chowdranay widow of 
Bennaker Doss, for administration to the goods of her late husband, 
Mr. Justice Hyde made the follewing remarks : “ Query, by me 
(John Hyde) m what nght we can exertise any jurisdiction in 
granting probate of the will- of a Gentoo? We cannot, I think, 
exercise jurisdiction as an ecclesiastical Court, but amongst Chris- 
tiang ; therefore if we have authority, it must be by some other kind 
of authority for proving wills.” Next year, in the 1st Term 1776, 
in the case of Commula widow of Kebulram Ghose, a Hindu, the 
Court doubted, and took time to consider whether administration of 
the goods of a Hindu should ever be granted. Impey C. J. and 
Chambers J. thought that the administrator would be bound to 
administer according to the S/.ts/e of Dtstrsbutions. Le Maistre 
and Hyde JJ. differed. Mr. Justice Hyde made the following notes: 
“Tt was determined that administration of the ‘goods of Hindus 
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should be granted, and that the administrator would sbe bound to 
distribute according to th Hindu customs.” In the same note-book 
there Is another note upon the subject, dated the 17th December 
1776. “The Charter directs administration to be granted to British 
subjects, sand of the goods of British subject, dgceased ; therefore 
the Court grants administration to the estates of Gen/oos (as well as 
other persons) dying in Catcutta, ad to Gentooa inhabiting Calcutta, 
adj fidging them to be British subjects.” 


“It appears ffom garious cases that the Court.continued for several 
years up to July 1782, to exercise this jurisdiction, and upon the 
same ground, viz. of being British subpects. In 1778, 4th Term, Ja 
the goods of Bindubun Gosain, Sir Elijah dmpey said—I was at 
first against granting any administration to Hindus, thinking it would 
create confusion, I acceded to the opinion of other Judges (Le 
Maistre and Hyde JJ.) and agreed that administration to Hindus, 
under the description of British subjects should be granted.” 


e? B. K. ACHARYYA. 
(To be continued) 


` 
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INTER-JUDICIAL ETIQUETTE.—(Conctuded), 


Any consideration gf the question of judicial decorum can “hardly 
be complete without some reference to the relations of Judges of a 
co-ordinate rank. As long as they live in harmony there is mo 
cognisance of their condact atall. Peopledo not run to a Yagistrate 
to tell him how friendly their neighbours are. The chill - who is 
“fretted by sallies of his mother’s kisses ”, does not complain of 
assault or battery. There are thousands of hep§y ehomes, but Sir 
Samuel Evans or my learned friend Mr. Avetoom knows nothing 
about them. Itis only in discord and diggension that you find “the 
arbiter of others’ fate, a suppliant for his own.’ Be it sgid that 
judicial disputes are the most, disinterested of all, The Judges ‘tight 
for abstractions—for mere, opinion. but sometimes with sg much 
zeal that one would be led to suppose that not only the opinion, 
but the property itsclf was theirs. A mere disagreement amongst 
the Judges, as to the result of any case would be harmless in itself, 
But when they proceed to give reasons for their disagreement, the 
attilude of defence is only a mask for attack. The latter function, 
being of a critical nature, is always a pleasant One, conscious as they 
are of the shortcomings of one anther, as Lérd Bowen would say? 
Such consciousness is a perenniel source of joy. The frailties of 
our friends contribute more to our happiness than their perfection 
would do. i 


It is almost a mystery how the Judges manage to agree so often 
as they appear to do, A partial explanation may be furnished by 
the fact that most of them are good grammarians. As soon as the 
Noun of the Bench expresses an opinion, you find the Pronoun 
merrily agreeing with the Noun. The agreement would be as whole- 
hearted, even if the decision were just the opposite. Can there not 
be at least a difference in the reasons, for the sake of variety? In 
the cultivation of thls fne art, one thing is overlooked. People 
have greater respect for the Judges when they differ. And the 


ton 


39 Cal, 163. 
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reason is obvious. Such difference implies self-conscioug existence, 
independent thinking, and above all, intervals of wakefulness. 
(There is always a distinction between the “balm of hurt minds”— 
the refuge from weary arguments, and “great nature’s second 
course "e Then look*at the matter from another peint of view. A 
difference amongst the Judges leayas some consolation to both 
partjes and particularly to their counsel, To the losing party, it 
would be the only consolation left For, where is the Judge to 
compensate a party euined by his judgment? The judicial line of 
Sir William Erle is probably extinct. Is it too much to expect 
some instances, however rare, of judicial charity? Grant me the 
pleasure and the privilege of recording at leasteone. “A beggar beg: 
that never begged before ”. 


The Qbservations regarding the necessity of a difference do not 
apply to the members of the Judicial Committee who forma happy 
famlly—bappy because joimt—governed by the Mitakshara School. 
Though Instrumental in “the unintended disintegration” of similar 
institutionselsewhere, they hiye scrupulously maintained their own 
constitution as defined by-Lord Westbury. And accordingly, no 
individual member of the Committee can predicate that he has got 
any definito opinion on any question *in any case, the Karta for the 
time being, representing them all, oThe position of other tribunals, 
howevef, is very different You cannot manufacture joint families 
by mere agreement of parties. The High Court at Calcutta, though 
within the territorial limits of the Dayabhaga School, has got to 
admiplster the Mitakshara law as well, Ina recent case, it tried to 
concillate both the Schools by adopting a procedure which was 
ingenious indeed, but’ somewhat novel. It permitted the Judges 
do divide amongst themselves, but would not disclose the nature 
of the division. And so you fiåd a decision of a Full Bench quietly 
concluding with the announcement thal it represents only the views 
of the majority. But the majority and the minority are unknown 
quantities alike. Unhappily, most of us do not know much of 
Mathematics, at any rate, do not remember much. Would the 
Moulton of the Bench help us in the matter? Then, again, one 
would like to know the reasons of the unknown minority. The 
issue of the brain is no more to be stifled than the issue of the 
womb. How much one misses the learned Judge who delighted at 
being in a minority. He could not have been repressed or 
suppressed in this way. Although his identity has been somewhat 
obscured, his individuality remains untarnished yet. 
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Now, thee question that arises in this connection has no reference 
to the merits of any controversy amongst the*Judges, It relgtes not 
to the reason of the difference, but to the manner of dissent. All 
dissentient criticism should proceed on a fundamental assumption 
the necessity and propyety of which have been discovered rather late. 
On a recent occasidh Lord Shaw formulated the judicial postulate 
in the following words : e 


“ Let it be freely granted that we are all reasonable men, and 
I will also freely grant that as such, each gf u9 is willing #to 
concede of the others, that the conclusions which we respectively 
reach on the same facts, although quite opposite conclusions, 
are such in each case ag may have been quite reasonably reached.” 


The unwillingness to make this elementary concession is the 
parent of all mischief. No body would presume anything, and 
every body would callfor proof, inaudibly quoting the Words of 
“ John who was bright by name and bright by nature.”—‘ The 
Soverelgn may appoint a Minister, but royalty. cannot make a 
statesman”. But meanness is not the Whole man nor vanity his sole 
virtue, There are other attributeg, innate and acquired, which have 


raised him “ from being no higher tan the brufe to be only a. 


Httle lower than the angels ”. “The heart has itsreasons that reason 
does not understand ”. “< The Eternal Feminine” is an fovaluable 
heritage. All these explain the veil of modesty which tle ever- 
prominent self occasionally stoops to wear. They also explain the 
expressions of apology and regret which introduce a judicial dissent, 
Originally, such expressions were not mere conventional fornis any 
more than the monosyllabic acknowledgment even of the smallest 
service done. “ Misfortune to differ” was not a mockery at all. 
“Mrs. Siddons would give her ordets at dinner in the awful tones 
of Lady Macbeth. This was not "acting but nature—trained but 
unconscious nature”, So should it be with the Judge. Erskiue him- 
self was inspired by the actress. 


: In the Company of Lord Shaw there can hardly be any occasion 

for that depreclation, disparagement and discourtesy which so often 
conatitute the flavour ofa dissent. There would at least be some 
appearance of respect for the opinion of an opponent. The Judge 
in a minority cannot afford to be militant. Let his reasons speak 
for themselves. It would, however, be cruel to restrain all exhibition 
of bitterness arlsing out of a defeat. There should be no vandalism 
in victory, no ostentation of triumph? Convince your opponent 
that he is wrong, not that he is contemptible. 

“ 


[1915] A.C. 232. 


12H 


2 W. Blackstone 
899. 


9 W. R. 93. 
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With the notions of judicial propriety indicated above, let us pro- 
ceed tq deal with sonfe instances and see how far they conform 
to the standard. 


The mildest dissent was that recorded by Sir William de Grey 


. 

“I agree with my brother Biaékstone as to the principles he has 
laid down, but notin his application of those principles to the 
present case "|. 


The immortal ‘Commentator had not to complain of much 
comment, 6 


Very different was the tone of monet Ghief Justice who hap- 
pened to disagree with some of his colleagues and was able to 
maintain his position with the help of what would be vulgarly 
called “a casting vote.” The framers of the Letters Patent did not 
forget to provide for the vanity of man. Said “ the dreaded Chief 
whose word was law ”:— 


“With all r&spect for that opinion, the dottrine of administering 
the policy of a law appears to me one of the most cannes that 
I ever heard propounded as ærule of construction” 

One would almost imagine thatar Justice Seton- Karr was an 
anarchisein interpretation. ie 

Lord Herschell was undoubtedly heroic; but he was not ade- 
quately humane in his triumph. The following observations of his 
Loidship betray an unusual harshness and heat :— 


41 believe with all deference to my noble and learned friend 


[1898] A.C, 143. on the Woolsack (Lord Hålsbury) that any other conclusion would 


run counter to principles of the common law which have been 
“ong well established “> . 


“ I regret to have trespassed so leng onyour Lordship’s time. 
My excuse must be that I regard the decision under appeal as one 
absolutely novel, and which can only be supported by affirming 
propositions far-reaching in their consequences and in my opinion 
dangerous and unsound ”’, 


Little did the dutiful supporter of the common law dream that 
he and his friend Watson would soon be called away to another 
place and that in their absence, “ the nursing father ” of Lord Hobart 
would be hacked to pieces by all the noble and learned Lords 
legally conspiring to punishethe illegal conspiracy of the Butchers 
of Belfast. 
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Sir John Holt, when deserted by all his colleagues, was not 
defiant like another Chief Justice under cirummstances similar. He 
merely observed :— 


i “ My brothers differ from me in opinion; and they all differ 

“from one another in the,reasons of their opinion; but notwithyamdipg 

their opinion, I think the plaintiff ought to recover and that this 
action is well maintainable, and ought to lie ”. $ 


What an affectionate dissent! The calmness, the dignity, the con- 
fidence and the self-restraint were all rewarded by the House of 
Lords, to the infinite satisfaction of all aggrieved voters in the realm. 


2 Lord Raymond 
y50 


Lord 3 Leonards could be submissive without surrendering 
his judgment, as would appear from the following :— 


“ Although I have no doubt that lam wrong, because both my 
noble and learned friends (Lord Cranworth and Lord WengJeydale) 
think so, for they have seen what I have written, and of course it i 
has failed to make any impression upon them ; yet I must say 6 H.T. C. 105 
that having carefully considers this case, I am utterly unable to sce 
where my reasoning is wrong’ . 


In Lord St. Leonards one ae almost “discover Sugden who, in 
his Advertisement to the Fourth Edition of “The Law of Vendors 
? and Purchasers of Estates # had mals s 


“ Some allowances are due to a Janana of so general a 
nature as the present, written before the age cf 23, under circum- 
stances by no means favourable ; and the grafts upon the orjginal 
stock, if miey add to its value in rile are ant likely to improves its 
symmetry ”. 


What an insurance against the peris of a peerage | 
A child of Caledonia, stern and ‘wild, Lord Robertson was true to 
her rugged strand amidst all the refinement of his Roman law. How 
y could he bend before the majority in the House of Lords when 
i Ben Nevis refused to do so? Every grain of self-respect 13 as precious 
as radium. And só his Lordship could not silently allow his opinion 
to be slighted. The protest was as foll ows :— h 


“ It is true that Lord Macnaghten used the expressions on which 
the Court of Appeal have founded. It seems to me that those ex- 
pressions were obiter dicta only. My noble and learned friend's 
judgment, besides being very able, is very long; and in discussing j 
the section, he was so enterprising as to hazard a definition. Now 
1 must respectfully protest against this House being held bound 


[1905] A.C. 247 
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by dicta, and above all, by the most dangerous ot all dicta, namely, 

definitians ”. . 
. “ Beware the thane of Fife.” It was a represéntative warning. 
Beware of any Scotchman dominated by anidéa. The minority in 
the Rreg Church, the “ women graduates” | of the University of e 
Edinburgh (though not “persons”) as also Lord Robertson would be 
entitled to come in as sufficiently” announced through supernatural 
agency. “ The chickens of destiny” must not torment us any more. 

“ The sage Kinggdown who wasa Bhinsagotra Saptnda of the sage 

Katyayana (the enumeration of the sages as also of the Bandhus is 
by no means exhaustive) retained the humility of the old type of 
Hindus, even after conversion. (Such retention was quite lawful 
in view of his judgment in Abraham’s case ; and the somewhat 
heterodox theory of spiritual purposes, PAN in Bhoobun- 
moyee’g case proves the fact of converalon, at least to my satisfac- 
tion). Finding himself opposed to Lord Cranworth, Lord Brougham, 
Lord Wensleydale and Lord Westbury, he observed as follows :— 


“The opini®a Sf the majority of your Lordships makes any 
considerdtion of that question unnecessary. Much as I regret that 
LE&I.A.174. opinfon, and thg consequanges thft must flow from it, I am quite 
satisfied that it is mu¢h more likely to be right than any that I am 
able to orm”. 
What a difference between a tawyer and a lawgiver | 
Lord Halsbury in a minority betrayed a momentary weakness, 
but he quickly recovered. There are positions in which it is hard 
to stoop. His Lordship made an attempt and proceeded thus :— 
«* The good will of a business is what the word itself expresses, 
although the concugrencé of so many of your Lordships leads me 
to doubt what I should otheryise have had no doubt upon, ® + = + 
[1901] A.C. .38 * Iam wholly unable™o see that goodwill itself 18 susceptible of 
having any local situation ”. 
May I venture to enquire, my Lord, if the word is more difficult 
than “ residue” or “remainder”? 
Lord Robertson in his geographical mood bluntly contradicted 
Lord Halsbury by saying :-— 
“ I confess I find no repugnancy in affirming of the goodwill , 
of a business that it is locally situate somewhere”, 
igor] A. C. 234 Wanted a map with latitude and longitude. 
Equally unceremonious was Lord Lindley in his anxiety to 
g find a place in the solar system, for that vagrant, goodwill His 
Lordship proceeded thus — 
“We, however, are dealing not with anything which in façt 
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fills a portign of space, but with a legal conception, or, in other 
words, with righis regarded as property. But to talk of property [1yor] AC, 236. 
as existing nowhere is to use language which to me is unintelligible”. 
This array of subtleties is an affront in itself, Just consider what 
the position would be if Lord Haldane were pegmitted to gorfound 
his colleagues with his metaphysics or Lord Moulton, with his” 
mathematics or a third nearer homb, with his knowledge of all that 
is worth knowing. Why, it would amount to legal cruelty leading 
to consequential relief. e. °> . 


In the case of Lord Lindley there was an element of aggravation, 
He had been preparing his defence even before his association, with 
Lord Halsbury, as would appear from the following :— 

“Mere squabbles and tmproprieties, arising from infirmities of Lindley oa 
temper, are not considered sufficient ground for an injunction Partnership 573. 
(against one partner at the sult of another)”. 4 

The revolt of fourleen puisne Judges against “ the brilliant Chief, 
irregularly great”, isatheme of abiding interest fpr more reasons 
than one. The Great Rent Case maf, well claim to be bracketed 
with Shelley’s Case in importange. It marks the beginning pf an 
eventful life destined yet to pass thrSugh ynknofm “variety of 
untried being”. Born in that fateful year 1859, the Occlipancy 
Ralyat, while still an infanf, conceived the idea of withstandIhg “the 
little tyrant of his fields”. He was more precocious than ekher of 
his contemporarles—the one born at Kedleston and the other, at 
Berlin. And he has paid the penalty which all overwise people have 
to pay. It was at his instance that Sir Barnes Peacock sumnfoned 
all the Judges who eventually agreed to differ from their chief. 
Absolutely undaunted by the combiantion, the Chlef Justice proceed- 
ed thus :— : é 

“T must confess that Ihave not Berd or read anything since , 
Ishur Ghose's case was decided; which has induced me to alterthe 3W AN 
opinion which I then expressed ; and I should be wanting in sincerity ` 
if, out of:deference to my learned colleagues, -or for the sake of 
using expressions of courtesy, I were to say that anything which I 
have heard to-day has led me to entertain the slightest doubt as to the 
correctness of my former opinion, To that opinion I firmly ddhere”. 

Inadmissible, intoleiable, positively outrageous ! 

A great man addressing George IV, said — _ 

“The quality which we call firmness ina King, we call obstinacy 
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It is desirable that someone with a finer sense of judicial 
decency ghould interposego restore peace. And there Is ‘hardly any- 
body better fitted for the task than Lord Atkinson. On a recent 
occasion Bis Lordship said :— . 

“My Lords, in this case [ have the misfortune to differ from 

ethre® of fhe noble Lords who have preceded®mes and as I under- 
stand, from the one who is about é> follow me, in the conclusion al 
which they have arved. That fact necessarily shakes—if, indeed, it 
dogs not completely shatter—any confidence I might have had in 
the correctness of the opinions I have formed. Yet, as 1 do dissent, 
though I have, striven to concur, it is right, I think, that I should 
state Shortly the reasons why I dissent’’, 

Ireland ought to be proud of the ideal she has given to the 
gudiclary. 

The supreme effort of judicial magnanimity is centrifugal in its 
direction. The greatest of us is usually not great enough to appre- 
ciate an opponent. But the race of British Judges would stand any 
test. For, “the highest is the measure of the man”, as also of the 
Judge. ‘And there was at least one who had not oniy the greatness 

to appreciate, bpt the nobijity to admire, an antagonist, and further- 
more,,had the suicidal candour to express that admiration in rapturous 
terms. „The rarest combination of these rare virtues was humanly 
called Brougham. The age of chivalry was not gone. The illustri- 
ous pessimist who wept over the insults and indignities suffered by a 
queen of Fiance, did not live to see the dramatic defence of an 
unhappy English queen. Now Brougham happened to differ from 
Lyadhurst who was in a minority in the House of Lords. Having 
listened to the opinion expressed by Lyndhurst, Brougham began 
as follows :— ° 7 

“My Lords, considering that two of your Lordships have pro- 
nounced your opinions against the judgment in the Court below—- 
that judgment come to aftera year’s deliberation, after a hearing 
of twenty-one days—that judgment now, after a second hearing in 
this House, first of sixteen days and afterwards of thirty days, 
adhered to by my noble and learned friend (Lord Lyndhurst who had 
decided the case as Lord Chlef Baron of the Exchequer and then 
took part in the hearing of the appeal against his own judgment) 
whose former opinion does not appear to me to have been shaken, 
either by the subsequent arguments or by the subsequent considera- 
tion which he has been able to give the whole case—it would very 
ill become me; considering these circumstances, to say that I 
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approach without great distrust of myself, and very great difidence 
indeed, to the consideration of this questign. I really do feel, in 
consequence of the very powerful statement of my noble and learned 
friend who has just sat down (Lord Lyndhurst)—which,eI will not 
say, has shaken my opinion, bul has certainly somewhat unsettled 
my opinion on the, sujec.--T should wish to hdve a little More dime, 


for considering it”, oe So Baie 


. 

“I then heard the most able argument that [ almost ever heard, 
of my noble and learned friend who decided the cage in the Cqart 
below, and as I stated to your Lordships wherf the impression of 
that able argument was fresh in my mind, I never, heard anything 
more able, ur more calculated, if onè had formed an opinion before 
adverse to that judgment, to obstruct and to embarrass one in an- 
nouncing it to your Lordships”. 


“Into what pit thou seest 

From what height fallen ” ! 

On a memorable occassion, a patent-right in respect of manners 
was claimed by an English King. (Whether Sudha right can be 
claimed by the Crown, is a question for one of the Lords’of Appeal 
in Ordinary to answer.) But even royalty had to submit to rules by 
satisfying the conditions, Accogdingly, the first step was :— e 

“An angel is like yofl, Kate, and you are Ike an angel”. 

s s . 

The next step was :— ° 


“ England is thine, Ireland is thine, France is thine, and Henry 
Plantagenet is thine.” . 


And then followed the claim— . 


kl 


“ We are the makers of manners, Kate.” ° 


Here is a royal precedent laying down jhe tule, if rightly undes- 
stood. Would His Majesty’s Judged care to follow it? 


Tarak Chandra Chakravarti. 


177 


6 Cl. & Fin 439. 


187 


THE CALCUTTA LAW JOURNAL, [Vou XXIL 


REVIEWS. 


e 
—~ 





Forms and Precedents for Common use by H. O, 
Emery, Effingham Wilson, London, 1915. Price 5 Shillings net— 
We,afe efamiliar with expensive and ambitipus, works in which 
“forma and precedents of all imaginable kinfs are collected 
forthe use of the profession. The work before us is of a very 
different scope. It comprises forms which are likely to be of every- 
da} use to laynfen who cannot be expected to engage a lawyer for 
the transactions of every-day life. The forms deal with various 
transactions of ftequent occurrence such as Bills of Sale, Powers 
of Attorney, Receipts, Conveyances and Wills. Sufficient explana- 
tions are given to make the forms intelligible to the layman and 
titis is of importance as otherwise the forms would be traps for the 
unwary. e Apart from this the book is likely to be of use to 
the Jawye: as well who will find here forms foi every day 
use which are not always contained in larger works. The work may 
be confidently #ecdmmendeg as a handy book of reference for 
the genera? public as also for the legal profession. 

Right of occupancy eby Kunja Behari Ballabb, M..A, 1915. 
Price Re. 1-8.—Babu Kunja Beharj Ballabh ia a distinguished gra- 
duate of she University and isa brilliaat member of the judicial 
service. His present work is a “creditable contribution to the study 
of the very difficult questions which constantly arise in connection 
with occupancy holdings. The judicial decisions have been care- 
fully classified and analysed and their effect is generally stated with 
accuracy. The book has been printed in an out of the way station 
and is disfigured by misprints which will no doubt disappear in a 
new edition. n 

Dominion Law Reportg Yol. XX, Nos. 1 and 2; Canada 
Law Book Company, 1915.—This valuable series which was 
started in 1914, bas now reached the 20th volume ; about five to six 
volumes are published annually. We are furnished with the reports 
of all the important cases in all the Superior Courts of the dominion 
of Canada. Many of the cases would interest an Indian lawyer as 
valuable expositions of broad legal principles. ‘Lhe judgments 
generally bear evidence of careful preparation and are very instruc- 
tive. The cases are carefully annotated by the reporters and refer- 
ences are given to decisions of the English Courts whenever they 
are likely to ellucidate the point under consideration, 
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n kaanam, 
DEVELOPMENT OF LAW OF TESTAMENTARY POWER 
OF HINDUS IN BENGAL. 

In 1781 an application for letter of administration én the Gosdseo/ 
Rajak Nanda Kumar was made by a creditor of the Rajah. The 
following are the entries about itin Mr. Justice Hyde’s*Note-Book — 

1781. 4th Term Thursday, November 15th, 178r. 

Present--Sir Robert Chambers and Mr. Justice Hyde at 10° 25, 

In the goods of Rajah Nundocomar, deceased. ° 


Mr. Hare. Moved to appoint a day to argue the caveat of 
Rajah Goordas the son of Nundocomar, 

The Petitioner had applied for admigistration in ®ider as he said 
to obtain payment to himself of the money whioh had beef paid on 
the Bonds for the Forgery of whiéh Nupdocomar was hanged fn the 
year 1775 about the month of July. 2 

Sir Robert Chambers. *Atthis distance from England I think: we 
ought to take care to do nothing that nay infringe the rights ‘pf the 
Crown. There is no oficer of the Crown here to take care of them, 
or to receive the forfeiture due to the King. We have no authority 
to do go, but yet I think we must take notice of a fact so notorious 

_ as that Nundocomar was executed for Felony, and the Ecclesiastical 
Court cannot grant administration of the Goods of a man executed 
for Felony. . . x 

Hyd. It is open to argument whether’ the Court may grant 
administration and how the fact shall be brought before the Court 
that we may take notice of it It is said this administration is 
applied for, to obtain payment of the money from the effects of 
Nundocomar, which he had received on the forged Persian Bonds for 
the Publication of which he was hanged. 

If no person claims on the part of the King, I Asn not know we 
are under any obligation to take notice of the forfeiture. 

Whoever possesses the Goods will be accountable to the King, 
when any claim is made whether it be the Bam ALU or the son 
of the deceased, 
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Chambers. There is no objection to appointing a day for argu- 
ment of the caveat, It gannot be heard in this sitti{g and the 
Ecclesiastical Courts are strict in obseiving the distinction of Terms 
and vacatfons. Let the first Thursday in the next term be appointed 
for arguing the caveat. 
fnatter agaiñ came up before the Oburteon January 17th, 
1787, of which the following is thesentry :— 
. 1783. ist Term, January 17th, 1782. 
In the goods of Rajah Nundocomar Bahadur, deceased, 
“The Petition of ®algovind Doss. 
The caveat of Rajah Gurudoss. 
The Petition states Nundocomar was a British subject, and 
died intestate. š 
That Balgovind is a creditor as administrator Of...evsesiserereese 
* Mr. Davies, for the caveator Rajah Goordas objected that 
it now aBpears by affidavit that Goordas isthe only son of Nundo- 
comar, and that he was executed for Feloney. 
Str B. Impey. „1 think Rajah Goordas being the son 15 out of 
the question becuse he doesenot petition for administration. 


Hyde. Contra. K 
< Time to nezb Thursday tosoonsider, Afterwards time to next 
term. ° . 


There is no reference to this applicatiow in Mr. Justice Hyde's 
Note-Biok for the and Term 1782; but there is the following entry 
about another application viz., zn the goods of Aengaley Gawney, 
Mr. Justice Hyde made the following note :—“ The person of whose 
gooda*administration is to be granted must have been at his death a 
Briti8h subject, his being amenable to the jurisdiction of the Court 
is nothing to the purpose. We say, the inhabitants of this Town 

gre all British subjects, becausesthe town was conquered by Admiral 
Watson and Col. Clive; but that does not extend to subordinate 
factories.’ 

About this time the practice of granting probates of Hindu and 
Mahomedan Wills ceased and the reason for the cessation of the 
exercise of the jurisdiction after June 1782 has been given by Mr, 
Jnstice Hyde in the goods of Hadja Mustapha (in 1791). | 

“ Although ” says Mr. Justice Hyde (Mr. Justice Hyde's Notes 
for 1791. 4th Term, October 2and, 1791), “in conformity to the 
practice of the Mayor’s Courts here, and at Madrasand Bombay the 
court (Supreme Court at Calcutta) had granted Probate and 
Administration of the goodgof Hindus and Mahomedans from the 
establishment of this Court on Saturday, October 2gnd, 1774, until 
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the Statute of 21 Geo. IH., chapter...... we (in Mr. Justice Hyde’s 
note there is no mention of the chapter but it is clear that he refers 


to a1 Geo. IIL, c. 70) arrived here, (In July 1782. See Hyde’s i 


notes.) which altered the jurisdiction of this Court, and at’ that time 
the Court resolved that the Statute was a prohibition of granting 
probate of the ‘ewilfs or administration of the goods of "Hindus or 


Mahomedans, and since that time*it never has been done. . 
“ Possibly in some cases Wills may be proved by suit in the Court 
of Equity. A . 


From 1782-1816 there is an entire cessation’ of ik practice of 
granting probates to Hindu Wills by the Supreme Court. In 1816 
the Supreme Court requmed the practice of granting probafts and 
letters of administration to the Hindus and Mahomedans. 

In 1819, 3rd Term. Inthe goods of Bebee Hay, a Mahomedan 
lady who died in Calcutta intestate, letters of administration were 
applied for on the part of the Registrar, and Spankle A. G. and Mr. 
Compton, in opposition to the application, contended, that even 
under the general ecclesiastical authority of thee Court, there was a 
marked distinction between foreign Etropeans or Chrigtians, and 
Mussulmans and Hindus, the laws of inheritance and succeasion of 
the latter being expressly reserved to them by the Charter and the 
Statute 21 Geo. Ill, and. the  mijority of the Court (East C? J. and 
Buller J.) not being satlefied that the Registrar could “take out 
administration toa Mussulman under the restriction in the Act, 
proposed that the matter should be referred, and some compromise 
was made. 

But whatever might have been the cause of the cessafion ih 
1782, one thing is clear, viz., that the Sapreme Court acted in the 
matter upon the ground, that certain Hindus ahd Mahomedans, viz., 
those who resided in the Calcutta District, avere comprised in the 
term “ British subjects” in §22 of thé Oharter. 

About the practice of granting Probates and Lettersof Adminis. 
tratlon to Hindus and Mahomedans Sir E. East said (Paper 
delivered by Sir E. H. East to the Lords’ Committee on East India 
affairs) that the Hindus desired to obtain probate in some instances, 
and that Government had refused to pay money to one who claimed 
to be the representative of a deceased Hindu, without assurance of his 
representative character; and that he “ could devise no_better method, 
in justice to both parties, than to admit the party so claiming, at his 
own request, to deposit the will, as in registry, with the Registrar of the 
Court on the ecclesiastical side, and to ddminister a voluntary oath at 
the Hindu executor’s request, verifying the will, and his own 
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representative character. But by way of precaution, and that no 
person might be misled by it, to attribute a greater authority that 
belonged to such an act, I directed the Registrar to draw up the 


° verificatio# in writing, which was to be given tothe party by way of 


memorat of his claim, as having been made voluntarily; and 
aotifig that the will was not registered, but vofuntgrily deposited as 
in registry.” Sir Edward East ia”a note adds “we have since 
perthitted the Hindus to take probate of wills, and letters of 
adqinistration, at their own free will, but do not hold it necessary 
for them in order to*give title?’ Thus we see that by the year 1816 
the practice of granting probate of Hindu Wills was revived, but it 
was granted not on the same ground as before, ie, it was granted 
not on the ground of jurisdiction, but on the ground of mere con- 
venience and accommodation. How long the proceeding lasted 
upon the principle of mere convenience and accommodation does 
not precisely appear; but it is clear that for some years previous to 
November 1833, the Court must have adopted the ground of juris- 
diction. Betweep 1816-1832 the Supreme Court granted probates 
and letters,of administration fh 230 casee. 
In 1832 ihis question was finally settled in the goods of Muttra 
Bibi. Be a aes to 
Thu’ we see that in the Presid@ncy towns probates of the wills 
and letter of administration to, the eftatés of deceased natives of 
India were granted under the Supreme Court Charters in cases to 
which the Succession Act and the Hindu Wills Act did not apply ; 
but the representative s/a/us conferred by such grants fell, far short 
of thaf conferred by similar grants in the case of deceased European 
British subjects. In 1867 Norman J. held that a Hindu executor took 
nothing from any grant of the Court. “His title” said that learned 
Judge (1) “is founded salely and imply on the will of the testator, consi- 
dered as an instrument of gift.” Except for the purposes of evidence, 
the will of a Hindu does not requtre’probate.,........ AS against 
those who get the probate or oppose the grant of it, (it) Is no doubt 
binding, as against parties cited it is evidence, but it has no greater 
effect than the ordinary decree in a Civil Court against persons who 
have no means of appearing in the suitor right to dispute the grant.” 
In the Moffusil the Bergal Wills and Intestacy Regulation (Reg, 
V. of 1799) is the first British Indian enactment on this subject, 


«Doubts having been entertained” runs the preamble of that Regu- 


lation “to what extent, and in what manner, the Judges of the Zillah 


„and City Couits of dewantty adawini in the provinces of Bengal, 


(1) Skaro Bibi v. Baldeo Das, 1. B. LR . O. J. a4. 
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Behar, Orissa and Benares, are authorized to interfere in cases 
wherein the inhabitants of the abo ve provinces may have left wills at 
their decease, and appointed execu tors to carry the same ihto effect; 
or may have died intestate, leaving an estate, real or personal; with a 
view to remove all doubts on the authority of the Zillah and City 
Courts in such cyse#; and to apply thereto,“as far as pdssfble, the 
principle prescribed in § 15 of Reg. IV of 1793, viz., that in suits 
regarding succession and inheritance, the Mahomedan laws swith 
respect to Mahomedang and the Hindu laws with regard to Hindus, 
be the general rules for the guidance of the Judges, the 
President in Council has passed the following regulation.” Under 
this Regulation executors of the wflls of Hindus and Mahomedans 
could take charge of fhe estate of the deceased and proceed in 
execution of their trust, without any application to the Judges, or 
other officers of Government. The Courts of Justice were prohibifed 
to interfere in such cases except on a regular complaint. Under 
certain clroumstances the Court could appoint an administrator for 
taking care of and managing the estate of an Intestate and the 
administrator had to give security. Section Vi of this „Regulation 
contained the rule for the guidance of Judges, in cases “of persons 
dying intestate and leaving personal property to which Ka may be 
no claimant. . . 


Till the passing of “the” Probaje and Administration Act, 1881, 
there were no means of “conferring upon any one a complete and 


conclusive title as representative of the estate of a deceased Hindu, - 


Mahomedan or Buddhist or other person exempt from the operation 
of the Indian Succession Act. The operation of the Hind? Wills 
Act, 1870, was limited to the Presidency towns and Lower Bengal 
and applies only to cases of testamentafy succession among 
Hindus. Outside the Presidency | towns there was no power to gran 
letters of administration in the cas of Hindus and Mahomedans 
and Buddhists dying intestate’ The grant of a certificate under Act 
XXVII of 1860 made the person who had obtained it a representa- 
live only for certain very limited purposes, i.e., for the recovery of 


debts, the receipt of interest and dividends on Government securities, 


bank shares, &c. 

From this state of things much trouble and litigation resulted, 
The heirs might be very numeroas, their interests might differ in 
degree ; some of them might be minors or otherwise incapacitated, 
others might be residing at a distance, the titles of some might be 
disputed, the settlement of claims against the estate might thus be a 


ach 
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matter of endless complication; the making of a satisfastory title to 
any portion of it which itemight be necessary to sell might be impos- 
sible. A Hindu or Mahomedan will, requiring no proof, need not 
be deposited for safe custody. The resulting opportunities for 
forgery,and fraudulent alteration were obvious, Nor could such an 
executor be compelled to exhibit an inventory er account of his 
testator’s estate except by the tedious expensive and hazardous 
proéess of a law suit. The consequence was that when the estate 
wag too small to bear the costs of the suit, women, children and 
absentees had no adéquate check on the executor, The necessity of 
devising some means of removing these difficulues was brought to 
the nétice of the Government of Indla with the result that the 
Probate and Administration Ao? was passed in 1881. 

. What then is really the origin of testamentary power of Hindus 
of Bengal? Is it to be found in the ancient Hindu law? or is It of 
foreign importation? Itis unknown to ancient Hindu law, nay, it 
is opposed to the spirit of old Hindu law (1). It is not of foreign 
importation becaysesthis right was recognised in Bengal even before 
the time when the East India? Company took up the actual adminis- 
tration of justice in this country; apd in Calcutta the Mayor’s Court, 
the predecessor dË the Suprethe Court, did grant probate to Hindu 
wills) “The jurisdiction of the Corfrt which that charter established 
(Mayor's Court established by 13 Geo. J: in 1726) extended over al? 
persons? in civil actions, who resided when the cause of action 


` accrued, within Calcutta,; and power was given to grant probate of 


wills of persons dying in Calcutta, to executors residing in Calcutta. 
In 1753; another charter (26 Geo. Il) was granted, in which there is 
this difference, that the second Oharter did not give the Court 
jurisdiction to try all ĉivil actions in which natives were concerned, 
except by consent ofeboth parties. The clause with reference to 
granting probate was nearly tHe same in both Charters, There can 
be no doubt that, under both these Charters, probate was granted of 
the wills of Hindus” (2). This was long before the time when the 
East India Company took up the actual administration of justice in 
Bengal. The Mahomedan system of administration of justice was 
still in force in Bengal except the Presidency town of Calcutta. 
And testamentary power was not unknown to Mahomedan law. 
_ What then is really the origin of the testamentary power of the 
Hindus in Bengal ? 
(1) See 19 C. L, J. Son. ' 

(2) In the goods of Bibi Muilta (1832) Morton's Decisions, and Ed, pp. 191) 

122 per Ryan J. 


. 
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It is really the last instance of law-making by the Hindu Com- 
mentators Sf Bengal. 

It has been stated by an eminent SH of moderftime: (1) 
“ Quite unknown to early Hindu law, will-making came iato use in 
modern times, though nos in imitation of European practice accord- 
ing to the best awjhofities, and was not recofnised in any of the 
Presidency Courts before 1832,,when it was allowed in Bengal. 
When ‘Ancient Law’ was published the law was not yet quite 
settled in Madras and Bombay ; but the Courts of those Presidencies 
followed the same course within a few years.e Apparently the ‘fret 
form of the Bengal will was a gift mor/is causa to religious uses. 
The reader will perceive the resemblance to the development.of the 
testament of chattels under ecclesiastical influence, in medieval 
English law.” 

So far as the first portion of the statement is concerned itis 
quite correct, but so as the second portion is concerned? it is sub- 
mitted with due deference, it 1s not accurate, because the Mayor’s 
Court in Calcutta and the Supreme Court soon after ita establish- 
ment did grant probate of Hindu Wills, though later, on it was 
doubted whether the Supreme Court had jurisdiction to grant probate 
of Hindu Wills and in 1832 the question was finally settled by 
Mutira Bibi’s case, but before ébat year, even before the establish- 
ment of the Supreme Céurt? the Mayor s Court did grant Propate of 
Hindu Wills. > 

Individual proprietary right faintly recognised by Jimutavabana 
in the 15th century, passed through different stages and ultimately 
allowed the individual proprietor the right to dispose*of his 
property (self-acquired and ancestral) by gift inéer vivos—then 
the question arose whether he could dispose of such property 
unequally amongst his children.* In deciding this question the 


Hindu commentators often quoted Dayabhaga I, section 28, 


which says, “But the texts of Vyasa (section 27) exhibiting a 
prohibition, are intended to show a moral offence: since the family 
is distressed by a sale, gift or other transfer, which argues a disposi-. 
tion In the peison to make an ill use of his power as owner. They 
are not meant to invalidate the sale or other transfer” (Colebrooke’s 
Translation of Dayabhaga). By theend of the 18th century Hindu 
Commentators, eg., Jagannath Tarkapanchanun, Kriparam Tarka- 
bhoosun and Hurrynarayan Sarbobhom interpreted this text in 
such a way as to justify unequal division of ancestral pro- 
perty by will (2). Then the Pundits gave Pi Vyavastha that 


(1) Anclent Law (Pollock’s Edition), Notes M. p, 
(a) See Montriou’s Hinds Law Cases, shan pran V. Tehkmar Chundra. 
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what a man could do by partition during his lifetime could 
be done by him by his, will, and from this fact Cel€brooke in- 
ferred that a Hindu will is “a gift made in contemplation of death.” 
“ But this,” says Norton (1) “is hardly accurate, for the essence of 
a will is that it is ambulatory. A gift once complete is irrevocable; 
a wilPadmfts of revocation up to the very last cOnsgous moment of 
the tgstator’s life,” and the administaators of justice accepted this view 
and administered justice accordingly ; this was of course before 1772 
whep the Eas India Company established different Courts in Bengal 
and before the establishment of the Supreme Court. Now it is 
necessary to say something (1) about the administration of justice 
in Bergal before the East India Company took up the actual 
administration of the country, ie, what were the tribunals which 
administered justice during the time of the Mahomedan Nawabs and 
during the period of dual administration, and (li) what was the method 
of law-making in Bengal at the time of the Mahomedan Nawabs, 
so far as Hindu law was concerned. Now about administration of 
justice. “The law publicly administered ” says a learned writer (2) 
“wag the Mahomedan law, hough indulgences might have been 
occasiogally sanctioned to the Higdus, so far, that, when both 
parties in a case Were Hjnduls,*they were tried by their own statutes ; 
The only difficulty in the way ofeadmitting even this is, that it 
appears tht all the Judges were Mghonfeddhs, We nowhere read 
of a Himlu presiding over a Court of Justice: and that there was 
evera Mahomedan competent to administer the laws according to 
Manu or Yajoavalca, seems very doubtful. But of course the 
Mahomédan Judges had their law-officers.. „and when both 
parties in a case were Hindys, the Hindu law-officers adjudicated 
between them, the judge acting only as thelr mouthpiece.” This 
was no doubt ths case in the thief city and adjoining places, but 
in the mx/fasil the semindar, who was originally the chief fiscal 
officer of a district, exercised both a civil and a criminal jurisdiction 
almost supreme within the territory over which he was appointed to 
preside (3) and in these places the Hindu zemindar decided all 
questions of law with the help of the Court or Sava Pandit, but the 
most undesirable thing in these cases was that there was no fixed 
procedure or Procedure Code and very little of law of evidence. 
B. K. ACHARYYA, 


(To be continued.) 
1) Leading cases on the Hindu Law of Inheritance, Part II, 349. 
A Calcutta Review, July, 1854- 

(3) Beaufort’s Criminal Digest p. 4. 
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Although the civil and military power of the country and the 
resources for maintaining it, were assumed on the part of the East 
India Company, it was not thought prudent, either by the local 
Government, or the Directors, to vest the immediate management of 
the revenue or the administration of justice in the European servantf 
of the Company (1). In 1769 several of the Company’s covenanted 
servants were deputed to act in subordination to the resident at- the 
durbar, as local supervisors over the native officers employed in the 
collection of revenu.s and agqwinistrafon® of justice. These 
supervisors had to ascertain ina minute, clear and Comprehensive 
manner a short history of each districts from the time ¢f Shoofa 
Khan’s Soobadary of Benga! (1736-1739). “ Your are to collect ” 
runs the letter of Inswucticns to the Supervisors (2) “theform of 
the ancient constitution-of the “province, compared with the present ; 
an account of its possessors or rulers, ¢he order of their succ esion; 
the revolutions in their families and their connections, the peculiar 
owstoms and privileges which they or their people have established and 
enjoy ed.” 4 . 

“Tt is difficult” runs the letter “to determine whether the 
original custome or the degenerate manners of the Mussalmans pave 
most contributed to confound the principles of right and wrong in 
these provinces. Certain H is, that almost every decision of theirs is 
a corrupt baigain with the highest bidder. The numerous offences, 
which are compromised by fines have left a great latitude for unjust 
determinations ....... The officers of justice, and Casees, who are estab- 
lished by the Mahomedan law, as also the Brahmans, who administer 
Justice among the Hindus, in every village, town, and quarter, should 
all be summoned to appear, produce their sussuds or authority for 
acting and register them. Records of whatever cases are heard 


(1) Codification in British India. a a Lecture, 1912, p. 47, and 
the authorities cited there, 
(2) Codification in British India. Tagore Law ae 1912. p, 48, 


an 
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and determined, are to be sent to, and deposited in the Sudder 
Cutcherry of the province, and a monthly return thereof ” forwarded 
to Moorsfedabad.” 


In 1772 under the plan of Warren Hastings ¢General Regulation 
for the Administration of Justice, proposed by the Committee of 
Çircit at Cassimbazar, on the 15th August, 1773,6 and made and 


- ordajped ‘by the President and Couméil in Bengal on the aist August, 


1773) the Mufussil Dewannee and Phaujdaree Adwiuts and two 
supgrior Cofrty of Justice, the Dewsnnee Sudder Adawlut and the 
Nitams! Sudder Adatolut were established at the chief seat of 
Government, It,also provided that the disputes concerning the 
right of succession to Zamindarees and Talgokdarees should be 
excluded from the jurisdiction of the Dewannee Adawlut and 
triable only by the.President and Comittee. But as fo the 


‘law according to which the Courts were to administer justice 


“ib was ordained “ 7ha/in all suis regarding inherilance, marri- ` 


age, caste and other religious usiges or institutions, the laws 
of ihe Koran wuh gespeci lo the Alahomedans, und those of the 
“Shaster with respect fo Genlo&, shall be invariably adhered to; on 
all such ocoastons she Moularis og Brahmans shall respectively 
attend io expound® the gw; ahd they sign the report and assisi in 
Passing The decree”(1). Thus for fearly the whole of the 18th 
? century Hindu law was adminigtared *by® the Brahman Pundits 


` "throughout the country and they interpreted the different texts of 


Dayabhaga in a way which upheld the testamentary power of the 
Hthdus and when in the Nuddea case Yagananth Tarkapunchanan. 
Kriparam Turkabhooswn and Hurrynarain Sarbobhoum gave their 
opinion and supported the wight of Bengali Hindus to dispose of 
their property by will, they did nothing but express the opinion of the 
Feindits of Bengal, who, In Hat case for the last time, exer- 
cised their right to develop Hidtdu” law by their interpretation, It 
should be noted here that the opinions of the Pundits of Gaya and other 
places where Aft/akshara was inforce were inconsistent with the 
Vyava-tha of the Pundits of Bengal. 


Secondly what is the old Hindu method of law-making? Itis not 
legislation by any “ legislative” authority because Hindu laws are not 
commands of any political sovereign, but of the Supreme Ruler of 


_ the universe. While on the one hand, the belief in the emanation of 


Hindu law from the Deity “ made it in theory absolutely unalterable 
by any temporal power, om the other hand, the very absence of 


s 
(1) Codifitalion in British India. p, 53. 
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temporal sanction in the majority of cases, and the feebleness of its 
connection with temporal authority, rendere@ it practically j system 
most readily adaptable to the varying wants of society.” “Now, 
says Sir Gooroodas Banerjee (1) “ the changes which have taken place 
in the course of time, both in the internal structure and the _cwemal 
surroundings of Hjnd& society, must have continually presented . 
motives.for deviating from the mes laid down in the primeval 
code—motives which could be but insufficiently counteracted by fhe 
spiritual sanctions by which most of those rules yer® enforced. 
This led to innovation; and what was excused®as necessary or 
desirable innovation in ane generation, came to the revered as 
custom in the next; and thus have been brought about, slowly but 
steadily, those numerous’ and important changes in the Hindu law. 
eres :To this mode of development of Hindu law by the displacemern, 
of old and obsolete rules by growing usages, the interpretation of 
lexis by commentators has served ag an important auxilary. Each 
commentator, under the guise of interpretation, often moulded the 
ancient texts according to his own views of justice or expediency.” 
Manu himself to render Hindu law moŝt readily adaptable lo the 
varying wants of society, providgd “if it be asked how it should 
be with respect to (points of) the law whfch baye not” been specially 
mentioned, the answer is that Which Brahmans, who are shishlas, 
propound shall doubtless Have legal (force)” (2). ° 


This was exactly the method adopted by the later day commentators 
of Bengal, especially Jagannath Tarkapanchanan to develop Hindu 
law so far as the right of will-making is concerned ang the 
Vyavasthas of the Hindu commentators were accepted and asted 
upon by the judicial tribunals before the establishment of the 
Supreme Court and the Sudder Dewuny Adawiul ; and we find that 
the right of will-making is the respit of theyinterpretation of old 9 
texts of Jimutavahana by the later day Hindu commentators of 
Bengal. Before leaving this branch of the subject, it should be 
mentioned again that the Mayor's Court, the Supreme Court and 
the Sudder Dewanny Adawlut admitted and dealt with Hindu wills, 
or to speak more strictly they admitted acts and documents eo somtne 
as wills. We find documents which satisfied the conditions which 
should be satisfied by valid wills and also those which were merely 
Danapatra and Hissaxama came up before the Courts for construc- 
tion. Dasapaira is really the origin of Hindu wills. The 

(1) Hinds Law of Marriage and Stridkhan, 3rd Ed., p. 5. 

(3) Manu, XII, 108, 109, See also Codifientionin British India, Lec, XH, 
pp. 393, 394 395: ` 
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cases in which the question of the right of a Bengali Hindu father to 
give hig whole properly (including ancestral property to one gon to 
the exclusion of the other came up before the Sudder Dewanny 
Court Were really suits for the construction ef Danapaira and not 
wills, Jn one case (1) one Ramkosmar Neate Bachesputiee brought. 
+ a ‘suit On the 13th July, 1803, in the Registras Qurt, Zillah Nuddea, 
te recover from the defendant ed’ certain garden in Bhatpara. The 
Parties to this sult were full brothers, of whom the defendant 
Kishen Winkur was the elder. .The plaintiff claimed the garden 
in question as forming part of the estate of Ram Kanth Soobbran 
(? Sarbobhoum) his father who, he alleged, had, by a Danapa/ra or 
deet of gift, made over to him (the plaintiff) the whole of his 
property, real and personal (2) in the Bengali year 1202 (1795) 
e and since then he had been in possession of it, with the exception 
of the garden in dispute, which the defendant had, in the year 
1208, unjustly taken possession of, and foi the recovery of which-he 
5 now sued. The defendant, in answer, admitting that the garden in 
question had fprmed part of his father’s estate, pleaded that his 
father had, in the year 1191°B, S., made over to him, by a deed of gift, 
onerhalf of bis property, real and personal, and subsequently in 
the year 1201 B. S, had®executed in his favour a second deed of 
gift transferring to him the remafnder ; and that he had accordingly 
been, in possession of the whale of if father's estate. The deed 
of gift alluded to in the plaint, dated the 24nd Aswin, 1302 B. S., and 
bearing the signature of Ramkanth Surma, and the attestation of 
* three witnesses, was filed on behalf of the plaintiff. This deed 
wgs registered in the Zillah Court of Nuddea on the rath September, 
1796. The two deedse of gift mentioned in the defendant’s answer 
were also filed in Court, The first dated the 13th Kartic, 1 191, B, S. 
e and bearing the signgture of ‘Ramkanth Surma, and the attestation 
of nine witnesses, purported ‘to convey to the defendant certain 
_ Burmoter lands, gardens, &c., andh moiety of all the other property 
of the donor. The second, under date the 7th of Aughran, 1201 B, S. 
(18th December, 1794) with the same signature and the attestation 
of twelve witnesses, purported to transfer to the defendant, all the 
property of the donor which had not.been conveyed by the former 
deed of gifts. 
(1) Ramhoomar Nease Bachesputtes v. Kishen Kinkur Turkbhoosan (1814), 


aS. D S. R. 42. 
. (a) It should be noted here that the English Judges used the terms of 


English law indiscriminately, though anxious to avoid the Introduction of the 
technical rules of English law Into this country. 
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The Registrar issued a Purwannah “to the father of the paties 
(who was stilMalive, and a resident of Bhatpara) stating the grounds 
of the action, and`calling on him to attend in person or by Pakee! to 
declare which of the degds of gift produced by the parties, wag authen- 
tic. [n his answer, Ramkanth declared, that he had never made over 
any part of his propertg to the defendant, who Bad always behayed 
undatifully towards him, and that the deed of gift, produced by ue 
plaintiff, was the only valid and authentic document, 


Upon this declaration and the’ evidence of witnesses Proving the 
possession of the plaintiff up to the year 1208, the Registrar passed a 
decree dated the 220d May, 1804, adjudging possession of the 
disputed garden to thee plaiutiff, with costs against the deferfdant. 
On appeal to the Zilla Judge the decree of the Registrar was affirmed, 
Then there was an appeal to the Provincial Couit of Appeal, and 
the decree of the lower Courts was set aside; then the plaintiff present- 
eda petition for a special appeal to the Suddar Dewanny Adawlut. 
With a view to ascertain the Hindu law applicable to the cage, the 
Court referred the following question tg the Punfitw: “If a person 
of the Brahman tribe, during the lifetime of his eldest sos, transfer 
by gift the whole of his estate? 1eal „and personal, ancestrel or 
acquired, to a younger son, is such a gift vali@ or not valid, accord- 
ing to the law authorities gurren in Bengal? The Pundits in their 
answer stated, that such a git, ‘vas valid, though it was imoral. 
The Court accordingly upheld the appellant’s deed of gift, rêversed 
the decision of the Provincial Court and affirmed the decrees of the 
Registrar and the Zilla Judge. ah 


The names of the parties distinctly show that the absolute Night 
of a Hindu father over his property (self-acquired and ancestral) 
was recognised by the people of Bengal for a long time. The, 
parties were not merely Brahmans but were Pundits as their titles. 
show and a Brahmin of that time could not bein a hurry to act 
according toa new fangled idea The idea of the absolute right of 
a Bengali Hindu to dispose of his property must have been firmly 
established, before learned Brahmins began to exercise such 
absolute right. The name of the place where the Pundits resided 
is also of importance because that place wasa seat of learning and 
not very far from Navadwipa. The names of the parties and of the 
place of then iesidence clearly show that the absolute right of a 
Bengali father ove: his property was firmly established in Bengal long 
before the establishment of the British [edian Courts. Ramkoomar v. 
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Kihen Kinkur was decided in 1812. In 1816 the question of the 
extent of the father’s power over inherited real propéfty came np 
before the Suddar Dewanny Adawlut and it was held that the 
father’s power under the law as in force in Bengal, was restricted, 
contrary to the precedent of the Nuddea Raj case (1) and 
„f Raħleomar v. Kishen Kinkwr (2). Bue the question again 
came up as we have seen befowein 183: in Doe &c., Fuggo- 
mokun v. Neemoo Dossee and the Supreme Court, relying on 
the opiniongof. the udder Dewany Judges held that a Hindu of 
Bengal, who has søns, can without the consent of the sons, by 


will prevent, alter or affect their succession to immovable ancestral. 
propesy. Thus the question was finally settled in 1831, and since | 


this case the difference in theincidents of a Danapatra (which is 
irrevocable) and a will (which is ambulatory in its nature) became of 
litle practical importance. The treatment of the subject will not be 
complete® without discussing the limits of testamentary power of 
Hindus of Bengal. 


e œ’ B. K. ACHARYYA. 
e 


4 (20 be continued). 
. æ 
(1) 15. D.S. Ra : 2 (1812) 2 S. D. S. R. 49, 


° Late Babu Golap Chandra Barkar, Sastri. 


With deep sorrow, we have to record the death of Babu Golap 
Chandra Sarkar, Sastri, W.A, B.L., which took place on the 34th of 
Augyst last at his Calcutta residence. As a prominent member of 
the Vakil’s Association and as an authority on questions of Hindu 
Law, he was well- known to every lawyer in India, We are parti- 
‘ularly indebted to him&for the Keen interest which he used to take 
for our Journal, of which he was a member of the Editorial Com- 
mittee. We hope to publish in the next issue of our Journal a 
sketch of his life and career and to present to our readers with a 


portrait. 























Lsafe Babu Golap Chandra Sarkar Dasiri M.oA.,B.lo. 
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SASTRI GOLAP CHANDRA SARKAR. 


We. present to our readers ea portrait of the distinguished 
lawyer and erudite scholar, Babu Golap Chandra Sarkar, Sastri, 
MA. B.L., whose sad death on Tuesday the ząth of August 
<o last, it was our mournful duty to record in the last number of 
_ our Journal. e 












“Babu Golap Chandra Sarkar was the third son of Babu 
Sambhu Nath Sarkar of village Indus in the di striet of Bankura. 
Born on the 24th July, 1846 in his mative villags, he showed signs 
of his future greatness even when a boy. At the early wage of 
five, he came down te Calcutta for his? educatiom and got admit- 
-ted into the Sanskrit Collegiate School.” The portals af the 
Sanskrit College and the &itached school were up to then closed 
“to all but Brahmin stadénts, but Golap Chandra was the first to 
break through that prejudice. From the fifth class of the school 
tothe M.A, class of the College, Golap Chandra’s career awas- 
7 one of uniform brilliance and success. From his very early 
years, he conceived a great passion for Sanskrit studies, ahd no 
wonder that while im College he soon attracted the notice of 
. the great European Sanskritist Prof. E. B. Cowell, who was then 
~ the Principal of the Institution.* The relations between teacher and 

student were destined afterwards to ripen into a lasting attach- 

ment, to which, as every one knows, Golap Chandra bears such 
grateful testimony inthe dedication to his work on Hindu Law. 
In 1871, Golap Chandra stood first in the first class at the M., A 
examination in Sanskrit. Golap Chandra had also a strong pred 
lection for mathematics, and Prof. Cowell made special arrange- 
ments for his instruction in that subject in the Sanskrit College, 
hough for various reasons the young student could not pursuè his 
studies very far in that line. It is interesting to note that among 
“Golap Chandra’s contemporaries ine the | College were Pandits 
= Tarakumar Kaviratna and Sivanath Sastri. 
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Enrolled as a Vakil on the 2nd of April, 1873, Babu Golap 
Chandra, within a few years of his joining the professiongmade his 
mark as agsound and able lawyer. His deep knowledge of 
Sanskrit me him an authority on Hindu Law, „the complexities 
of which be unravelled with consummate skill “and ability from 
the original sources, sHis practice was not gonfiped to Bengal, 
but spread throughout India. He ws engaged tWice to appear 
before the High Court of Madras, and once he appeared before 
the Judicial Commissioner of Nagpur, C.P.; it is interesting 
to regord thaMess thay a month before his death he had been 
retained in another case before the last mentioned Tribunal, 
which was to come off in February next year. He was retained 
in another originel suit pending at Vizagapatam. He sometimes 
- also appeared on the Original side of the High Court in cases 
invotving importan: questions of Hindu Law, under the special 
tule embodéed in the Letters Patent. His opinions on questions 
of Hindu law, itis well-known, were sought far and wide ; and 
it was no small honour to him that their Lordships of the Judi- 
cial Committee ha% referred tq his views on disputed - points of 
Hindu Law ånd Usage in their decisions, not always with approval, 
but never’ without the utmost deference. 


If Babu Golap Chandra was successful as a lawyer, his services 
as an educ&tionist were no less _canspituolss. The teaching of 
youth was'the passion of his life,” While yet fresh from Col lege, 
the late Pandit Iswar Chandra Vidyasagar appointed him Professor 
of Law in the Metropolitan Institution, an appointment which he 
held until only a few years of his death, at no small personal 
sacrifice’to himself. For the,venerable Vidyasagar, Golap Chandra 
had always the higkest regard, and up to the last day of his life 
he gave much of histime and energy ungrudgingly to that Institution, 
“as Secretary of its Governing Body And otherwise. It was Babu 
Golap Chandra, who, after the death of the illustrious Pandit, saved 
the Institution from complete collapse, and placed it on a sound 

basis. 


When the University Law College was established, Babu Golap 
Chandra was offered the Principalship, but he preferred the quieter 
dignity of a Professorship. It is not perhaps generally known 
that the idea of a separate and well-organised Law College, under 
private management, was formulated by Babu Golap Chandra about 
the year 1892. But various reasons, foremost amongst them con- 
flict with vested interests, stool in the way of realisation of the 
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scheme. Years later, when the University itself founded a 
University Law College under the guidance of Sir Asutosh Mookerjee, 


Babu Golap Chandra, who was then Dean of the Facufty of Law, | 


- gave the scheme® his whole-hearted and enthusiastic support, 
notwithstanding strenuous opposition from ipfluential quatjers, and 

he lived to see the fruition of his long-cherished desire that the 

teaching of law should be elevatêd to the dignity of a science, e 







- Babu Golap Chandra wag connected with the Qniversity in 
various ways. Asa Fellow, as a member of® the” Syndicate, as a 
ee Member and sometimes as Dean of the Faculty of Law, as an 
Examiner at the highest examinations of the University, he rendered 
services of inestimabfe vaue. He was appointed Tagore Professor 
of Law in 1888, and the world of scholarship is the richer to- day 
E for his valuable lectures on the Law of Adoption delivered in that 
“6 capacity; He has left, we understand a revised and enlarged edition 
5 of ‘this work, ready for publication. The University also helped 
-him from the Tagore = und in the publicagion of his edition of 
fe text and translation cf the Viranfitrodaya. 









“It is not necessary to refer at lengsh to Babu Golap Chandra as 
an author. The works he has left behind are a rich legacy to 
posterity and will ever serve to keep his memory green: wherever 
“learning and scholarship dre honored. His work on Hindu Law 

is now a recognised authority on that subject. The valuable. trans- 
lations he made of the V iramitrodaya, the Dayatattwa, the Vivada- 
-o Ratnakar (this last jointly with Mr. Justice D. Chatterjee) and 
the revised versions he published of the Mitakshara afd the 
- Dayabhaga, have met a want that was long felt but had never before 
o been fully supplied. 6 | 





Z s 
“To say that Babu Golap Chandrå was dogmatic in the expression 
of his views would, perhaps, convey an erroneous impression of his 
powers, but he had a rare courage of convictions, which made him 
press his opinions with an unceasing earnestness that might be mis- 
taken for dogmatism. His opinions were always formed after 
mature deliberation amd study, but once formed, he never hesitated 
‘to give them a forcible expression, though they often ran counter 
to current views on the subject. Intellectual slavery he detested 
cordially. Every student of his works knows with what tenacity he 
advocates his own views on many points of Hindu Law, even 
against the authority of Full Bench decisions and Privy Council 
rulings. 


* 
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It is not probably known to many that Lord Stanley. onge wrote 
to him for his views about tle appointment of two Assessors to help 
i member) the Judicial Committee in the decision of Indian 

cases, one versed in Hindu Law, the other versed” in Mahomedan 
Law, Lord Stanley also gnquired if he would agree to act as one of 
the Assessors. The idea of appointing Assessors met with his ap- 
provalebut he replied that he could fot accept the offer made to 
him to*act as one of these Assessors. Lord Stanley's project, how- 
ever, was postne sine die and was drbpped after his death. 


Asa man, Babu Golap Chandra was a thorough representative of 
the old type of Berfgali gentleman, now fast passing away. Simple, 
unostentatious, of an amiable disposition, and with a large heart, he 
was loved and respected by all who came in contact with him. His 
social virtues were of a high order. In fine, he was a man with 
Nature's guinea-stamp on him, 

To us his loss is a severe blow. He was one of the prominent 
members of the Editorial Committee of the Journal, and we shall 
sorely miss his valufble guidance and helpful advice. In the pro- 
fession, his death creates a void which. it would be difficult to fill, 
while the ranks of seholarship are distinctly the poorer to-day. He 
has left, bekind him two sons, Babu Jatindra Nath Sarkar and Babu 
Rishindra Nath Sarkar, M.A., B.L. , Pheslateer is a Vakil of the 
Calcutta High Court and will, no foubt, endeavour to tread in the 
footsteps of his great father. 


Sympathetic references to the death ef the great scholar were 
made in the High Court on the morning following after his death, 
when all the Judges assembled in the Court of the Chief Justice. 
On the Judges taking fheir seats, Babu Ram Charan Mitter, Sir 

| Satyendra Prasanna Sinha and Babu Mohini Mohan Chatterjee, 
Solicitor, expressed their *heartfett Sorrow on behalf of their re- 
spective branches of the profession, i 


Sir Lawrence Jenkins then said : 


“A lawyer of great learning anla scholar of erudition has passed 
from our midst, and so it is that we mourn to-day the death 
of Golap Chandra Sarkar Sastri. I remember him at the zenith 
of his powers close on twenty years ago, and he then stood unri- 
valled asa legal Sanskritist and an able exponent of the Hindu 
Law as it stands upon its true basis, the old texts. In these later days, 
it has been a sadness to his friends to see that though the brain 
was as active as ever, the body had begun to wane. But we hardly 
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realized that, the end was so near and his death has come as a 
shock to us all. It was but yesterday that “I had occasiongo study 
an argument of remarkable learning and acuteness that (: been 
prepared by him*. His health did not permit of his addressing 
it to the Court, this was done with force and ability by his, sen, to 
om in his bereavement our sympathy goes out in full measure. 
We mourn with him, and though ur sorrow cannot be as his sis, 
still we all feel the poorer to-day in the loss of a dear friend 
whose learning, culture, and utfblemished characte cAnmanded 
our respect and affectionate regard”. 
: *See 19 C, WSN, 1181, y 
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Civil Court Practice and, Procédtire -By Atul 
Chandra Ganguli, M.A. B.L. Second edition. | Crahenburgh 
 Law-Publishing Press, Calcutta, 1915. Price Rs. 3x8. This ‘work 
__ on its first publication was favourably reviewed in the Journal» Qur 
estimate of its utility is bome eut by the fact that a seconde edition 

_ has been called for in the cdurse of two years. The Suits Vatuation 





. 


“Act and the Provincial Small Cause Courts Act have been added, 


with notes of decided cases, and a very useful glossary of legal 
terms has been introduced. The work in its new edition merits 
: continued support from the profession. . 


Rules under the Bengal "Tenancy “Aet—By 
“Sudhir Chandra Ghose, Chinsura, 1915. Price As. 12, The rules, 
made by the Local Government uhder the “Bengal Tenancy Ae 
were recast and republished on-the gth December, 1914. They are 
not to be found in existing editions of the Act. The editor has re- 
published them in a convenient form and has added some explan- 
atory matter. The publication ought to prove useful to Settlement 
Officers as also to legal practitioners. 
Dewani Karjya Darpan—8y Upendra Nath Sen Gupta, 
= Rungpur, r915. Price Re. 1. The author practises as a pleader 
in the Court of the District Judge of Rungpur and has brought out 
avery convenient summary in Bengali of procedure in the Civil 
Courts. The book is not a reproductiofii of the Civil Procedure 


eS Code. but gives a description of the various stages of a suit from 
č { ait 
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its institution to the final stages of execution of the flecree made 
therein. | Practical hintseof great value are interspersed throughout 
the workf which contains in addition an account of the law relati ng 
to Limitation, Court-fees, Registration, Stamp And cognate matters. 
There is an interestipg chapter on Pleaders and their Clerks as also 

eancther “on the oflices of the Court. The boek bears evidence 
threughout of much thought ang ‘trouble and will repay careful 
pefusal by all moffusil practitioners. 


° Dige of Cases on Mortgage and Charge—by 
Bakhshish Lal, Rajniti Press, Patna, 1915. (Part I, Price Re. 1). Mr. 
Bakhshish Lal # the author of a useful and convenient guide to the 

Law of Pre- -emption. In the present work ge. seeks to furnish a 
digest of all decisions on mortgages and charges reported in various 
Indian Reports. The work is expected to cover 1,000 pages and 
will cosigRs. 10 to subscribers. A work of this description will no, 
doubt be useful to the busy practitioner in search of precedents, 
but cannot, of course, replace standard treatises which must be 
studied. before tie [fw on the subject can be grasped. The cases 
appear to*have been analysed first hand and many points appear in 
this digest which do aol find g plac® in the headnotes in the reports 
themselves. 

Shorthand for Indian Geurts—By H. R. T. S. 
Perrott, B.A. Thacker, Spink & Co., Cakutia, 1915. Price Rs. 2. 
This isa very creditable attempt to introduce shorthand in legal 
circles. The author rightly claims for his system that it is worked 
on entirely practical lines. In legal language words and phrases 
constantly recur which are not often used in ordinary conversation 
or correspondence. Jt ought to be possible consequently to manu- 
facture a system of shorthand, specially suited to legal language. 
“The author believes that abou, twe montis’ practice will enable any 
lawyer to write in shorthand 100 to, 150 words a minute. The 
system is undoubtedly worth a trial. 

The Indian Arms Act—by F.C. Widge, B.A., B.T., 
LL.B., Modern Printing Works, Mount; Road, Madras, 1915. 
Price Rs. 5. Mr. Widge has furnished the profession with a full 
and up-to-date commentary onthe Indian Arms Act. The cases 
have been summarised accurately and arranged under convenient 
sub-heads. The appendices reproduce the statutory rules made by 
the various Governments. There is an interesting resumé of prin- 
ciples of constructions of sgatutes with special reference to penal: 
enactments. The index is full and well-arranged, The volume 
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has been handsomely got up and is about the most useful manual 
we have seen*on the important subject with which it deals. 





Probate and Administration Act—By herando: 
Kinney. Second editfon. Thacker Spink & Co., Calcutta, 1915. 
* Price Rs. ro. The second edition of the commentary on the ePro- 








| Bengal is a considerable improvemeht upon the first edition publisited 
Seven years ago. We have now the sections anmotated by reference 
to not only every relevant case reported in the [ndiam Reports bat 
also many important English decisions which illustrate the law on 
the subject. The agenda brings the references to the cases absolutely 
_ up-to-date, The introdyction gives a historica! review of the legis- 

lation on the subject from 1793 to 1903. The work in its present 
form cannot failto be regarded as the standard treatise on the 


» Subject and is really indispensable to all law libraries. e 
A 


“Law of Contract during War—By W. F. Trotter, 
ILA, LL.M. (Supplemental volume). W. Hodeg & Co., London 
and Edinburgh, 1915. Price 12s. 6d. n@. The original work was 
“Opportunely published just when ghe principles expounded there 
stood in need of practical application. *1% mgsterly® exposition at 
once secured for ita cordial webcome by the legal public" The 
present volume though styled & supplement is in many resp&cts an 
independent work, The irSt part coRtains a re-statement of ‘all the 
principles in the light of existing conditions. The second part * 

_ deals with the recent cases, while the third and fourth parts re” 
-= produce recent statutes, proclamations, orders in Council and Tules 
of Court. The appendix contains noteseon various questions" of 
‘Special interest such as the proof of war, defences not * pleadable 








‘byan enemy, and other like matters? This wolume together with e 


4 e . 
_the previous one must be deemed? the stantard treatise on the 
subject. i 







Law of Transfer.—By H. S. Gour, MWA., D.C.L, LLD 
ourth edition, Vol. II. Thacker, Spink & Co., Calcutta, 1915. 
Price Rs. ro. Dr. Gour’s treatise on the Law of Transfer does 
not stand in need of an extended review. It is now as it has been 
“for many years past the foremost treatise on that subject in this 
country. The present edition of the second volume exceeds the 
“Previous edition published six years ago by 300 pages. The 
references to the cases have been brought up-to-date and in many 
places the commentary has been re-wrften. ‘The characteristic 


; features of the work, namely, exhaustive discussion of principles 
ee . 
e 
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bate. and Administration Act by the Admimistrator-General of ° 
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and full examination of judicial decisions, English and Indian, are 
thoroughly maintained. | The work bears testimony tothe industry 
and devon of the author and will no doubt continue to receive 
well-merfted support from the profession. I, may be mentioned 
that though the volume purports to be the second division of 
the*entit work, it i$ complete in itself and fernighes a comprehen- 
sive guide to the law of mortgage’. We observe that though this 
volume is published by a well-known firm of Calcutta publishers, 
it has beegwery handsomely printgd by one of the best printing 
houses in the Souttern Presidency. 
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SIR LANCELOT SANDERSON, Kt, KO. 


We beg to pregegt to our readers a portrait of our new Chief- 
Justice. 


Sir Lancelot Sanderson, the eldest son of -the late Mr. John 
. Sanderson of Ward House, Ellel, near Lancaster, Justise of the 
Peace for the Counties of Westmoreland and Lancashire, was born 
in 1863. He was educated, first at Harrow (where he was cons- 
picuous in sports, specially in crigket) arfd *then at Trinity 
College, Cambridge. He obtained Honours In the Iw Tripos 
of June, 1885. Amongst his Sontemperaries in Cambridge were 
Love, subsequently Professor of Natural “Philosophy at ,Oxford, 
Westcott, subsequently Biskop of Lucknow, and Wessels, subse- 
quently Chief Justice of the “Twansvaal. He proceeded to the 
Degrees of B. A., LL. B. in 1885 and M.A. In 1895. fh 1886, 
he was called to the Bar at the Inner Temple and joined the 
Notrhern Circult in 1887. In 1895, he was elected to the General 
Council of the Bar. In 1903, he took silk. Meanwhile, in 190r, 
he had been appointed Recorder of “Wigan to fill the vacancy 
due to the appointment of the late Mr. Justice Walton toa Judge- 
snip of the High Court. In gos, he unsuccessfully contested -e 
the seat for Carlisle in the Uniontst interest on the vacancy created 
by the elevation of Mr. Gully, spéaker of the House of Commons 
to the peerage; but, at the last general election In 1910 he 
was elected M. P. for the Appleby Division of North Weat- 
moreland. In 1999 he was appointed a Justice of the Perce for 
Westmoreland and later became Vice-Chairman of the Westmore- 
land Quarter Sessions. Recent volumes of the English Taw 
Reports furniah ample evidence of his high standing as a lawyer 
at the time of his nomination as Chief Justice of the Calcutta 
High Court ; and, as is customary, he was on this accasion 


knighted by His Majesty. ; 
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_ In 1891 he married Migs Edith Mable Fletche1,„a daughter- of 
Mr Alfred Fletcher, D. L., Allerton near Liverpool, * They have 
one son gnd one daughter. Mr. John Sanderson is in the ermy.’ 
Miss Sarflerson’ was recently married to My. Reginald Sharpe, 
“poh of Sir Alfrèd Sharpe, and is now in Rhodesia. Lady-Sander-. 
Song if addition to *helping her husband en every conceivable 

occasion, has found time to ‘cyltgvate literary tastes, and some 
timg ago an idyll: ftom. her pen,“ Souls and Stones” was 
published. > a 
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. The Specific Relief Act, Edited by C. V. Narasinga 
Rao Saheb, B.A. B.L., Law Printing House, Madras, 1915. 


The Indian Easements Act, Edited by P. Rama-" 
natha Iyer, B.A., B.L.. Law Printing House, Madras, 1915. These 
works are new editions of famillar commentaries originally published 
in the Lawyers Companion Series started by the late Mr. TV. 
Sanjiva Rao. The analysis of cates appended to each. section has 
been. reyised, amplified ‘and brought up to date. We have also abun- 
dant references to the writings of Engjab Text-writers ; this is ex- 
tremely helpful, as the codified Indian Law is based in a' very large 
“measuré ‘upon ‘principles . well-established in English jurisprudence. 
The tables of cases and indioes are full and well-arranged. In the 
case of the Easements Act, we have elaborate appendices which 
bring, together i in a convenient form the chief rules of English Law 
relating to vartous kinds of easements. These commentaries are 


“bound to retain their places as the most rellable work on the pai 


for the daily use of the practitiones. 


“The Presidency Towns Insolvency Act-—By S. K. 
Rangachariar, B.A; B.L., Law Printing House, Madras, 1915. This 
is a new addition to the well known Lawyers Companion Serles and 
annotates the Presidency Towns Insolvency Act in the style familiar 
to the legal profession. We have further three valuable appendices 
which set out the English Bankruptcy Acts, 1883 and 1890, and also 
the statutory rules made by the different Indian High Courts and 
Chief Courts. The supplement brings up the cases digested down 
to the end of 1914: The Indian and English decisions analysed 
havé been judiciously selécted and their general effect is concisely 
and clearly set out- This edition is sure to meet a decided want. 


y3 
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The ludian Companies Act, - Edited by S. K. 


Rangachanaf, B.A., B.L., Law -Printing Hoyse, Madras, 1915. This; 


the latest comer. into the ranks of the Lawyers Companign Serles,- 


is a portly volume of nearly 1500 pages, The new In ‘Com- 
panies Act deserved treatment on this extenstve scale, for it not only 
codifies and congplid&tes the law on the subject but prattieally 
brings the law in a line with &ke latest judicial pronowucements” 
on the subject in England. We thus find in the, commentary, an 
analysis not merely of all the Indian cases on the subject but also 
of the chief English decisions which elucidate thè many difidalt 
points. involved in the various topics. The principles deducible 
from the cases are set out wherever practicable in the words @f the - 
original judgments ; ; thfs is obviously a great advantage to the practi~ ` 
tioner and enhances the reliability of the work, . We have besides 
the texts of other relevant Acts made easily accegsible as also the 
statutory rules. The work is distinguighed by care in the *selectiop - 
of materials and by their most effective arrangement ; 1t also bear 
testimony to the great industry of the ia Wi work is remark- 
ably free from slips. 


. Law of Specific Rellef—by T. R. Desai, BA. „LL.B, 

Third Edition, price Rs. 2-8-0. Lawyer ‘Office, | Gilgaum; Bombay; 
1915, The name of Mr. | Desai ‘is familar to law students and legal 
practitioners as the autho of sewergl commentarięs on Important 
Indian Statutes. The present work is a third edition, of his . yell- 
known wrok on the Specific Relief Act, which has been out di 
print for sometime past. The notes are concise and clear and give An 
accurate stat.ment ofthe law on the subject. In the Appendix, 


we have a useful summary as also eramination questions with r 


hints for solutions. These, if properly used, will be very helpful 
tu the students. The work is bapdy and is'gery well got up. ° 


ludian Constitutiqual Documents, 17 13-1915— 
By Panchanandas Mookerjee, M A. Thacker Spink & Co, 
Calcutta, 1915. Price Rs. 6 with a supplement. The utility of this 
handsome volume cannot be overestimated. It brings together 
what may be described as indispensable State Papers, from which 


alone, the development of the British Indian Government can be + 


rightly appreciated. It is true that the earlie: legislation has been 
now superseded by the Government of India Consolidauon Act, 
1915, which is comprised in the Supplement; yet a first hand 
study of the earher stages of the remarkable history contained 
in these doouments is useful and impéitant “ There is an interest- 
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ing introduction which reviews the piogress of the British Indian 
Government and sets oul the various: points fairly and’ accurately, 
The authog is Assistant to the Minto Professor of Economics and 
has no Tout profited very largely by tbe stich collection of 


` Economic Works and Papers contained in the University Library ; 


2 fulfer adknowledgem ent of his indebtedness “in Wpis 1espect would 
have, been only legitimate; that,elfowever, does not detract from 
the value of the work. 


“dhe decessity for Charity ` Registration— 
Zoroastrian Association, Bombay. This pamphlet draws attention 
to the very important question ọf Charity Registration and Charity 
Organfxation. An important step in this digection has been taken 
by Sir Ebiahim Rahimtullah in the Bombay Legislative Council. 
The question is however obviously of importance to the whole of 
India and deserves “to be dealt with as a matter of Imperial concern. 


' Memorandum dealing with the Office of the" 


Administrator-General of Bengal-— Calcutta, 1915. 
Mr. Kinney hasedohe a public seivice in drawing up this memo- 
rendum anti thus making better known the rights, powers and duties 
of the Adminiaprator-Generg! i in cOnnection with administration of 
estates hy him, lt has*been issued with the approval of the Govern- 
ment,of Jadia and is on the same e lines ag, the pamphlet issued ss 


“the Public Trustee in England. e i 


Collection of Hindu Law Texts, edited by 
i R. Gharpure, B.A, LL.B., Bombay, 1914-15. The under- 
taking. on which Mr. Ghaipure has been assiduously engaged 
for some years past is a work of great merit though it is 
in no sense *profitable,to the Editor. His object is to furnish reli- 
able ediuons of the texts and accurate English versions of the 
Principal authorities on ‘Hindu Law. The works in hand include 
Yajnavalkya, Mitakshara, Subodhini, Balambhatti, Manu with 
Medhatithi, Smritichandrike, Vyavahara Mayukha and the Sapinda 
Pradipa. The texts are remarkable for scholarly editing and 
accuracy; the translations are close but readable. It would be 
lamentable if a venture ‘of this kind were to languish for lack 
of support and we hope that every lawyer in the county who has 
any pretence to scholarship will add the series to his Library. 


The editorial work is really of a high order, and wherever a text K 


is quoted in any of the commentanes a successful attempt has been 
made to trace it to its source, The undertaking 1s not only of great 
interest but also. of great value, as is clear fiom the lesumony of 


Ay 
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renowned orlentalists like Senart, Jacob: and Barth. The subscrip- 
lion. is extrémely moderate, namely Re. 1 for one hundred pages of 
Sanskrit Text and Rs. 2-8-o for one hundred ‘pages a . English 
Translation. . ° 


aS 


° PROPERALY IN WATER.“ 
The High Seas. É 


‘The main ocean, being the necessary highway df al nations? and 
incapable of being continuously possessed, cannot be the property 
of any one State. After this statdment at p, 1 by Coulson & Forbes, 
gid ed., they add at pp. 1 and a: 


“Jt is possible, however, that a nation may acquire exclusive 
right of navigation and fishing of the main ocean as against another 
nalion, by virtue of the specific provisions of a trealy ; for it Is 
competent to a nation to renounce a portion of its rights; and there . 
have been instances of such renunciations, both in ancient and 
modern times;” (citing Phillimore’s International Law, Vol. 1, 

Pp. 310, 211). 


e . 
“Tt would appear also that g nation may “give a tacit consent 


to the appiopriation of porii portions of the sea for „Ēshibg and 
navigation by nos user. A . 


Al P. 5 they say: *‘ Although, as has been stated, ine realm of 
England only extends to low water mark, and all beyond’ is high 
seas, yet the common consent of civilized independent States, which 
consutules international law, bas undoubtedly appropriated a certain 
portion of the high seas washing the” shoy of eack State to that 
State for the fuller enjoyment and protection of ita rights, The 
distance to which these so-called jerritornf] waters extend appears ° 
generally to be fixed at tiree nautical miles; but this distance is 
not absolute, and is liable to be altered by the provisions of parti- 
„cular treaties’: (Phillimore’s International Law, Vol. 1, pa 237-) 


Re. v. Keyn (1) is considered by Coulson and Forbes as having 
settled the question whether the dominion which is admitted to 
exist by the sovereign of kngland over such territorial waters is an 
absolute dominion, so as to consutute them pait of the realm of 
England, and vest the subjacent sou in the Crown, or is a more 
limited dominion dependent not on original or inherent right, but on 


* From the Canadian Law Times Vol. XXXV p. 563. ° 
u) a Ex. D. 63. i 
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the acquiescence. of othe: nations, aud so limited by such acqui- 
escence to the particular purposes for which such dominion has 
been acquiesced in: (Coulson and Forbes, 3rd ed., p. 6.) The 
tlecision of the majority of the Court in that case avas to the effect, 
to quote Coulson and Forbes again, that although the common con- 
sent of nations had appropriated the sea within thrte iles of the shore 
to the adjacent .State . to deal with a such State might think fit and 
expedient for its own interests, yet such concurrent assent that a 
portion of what was before tieated as jhe high «seas, and, as such 
common to the “world, should be treated as British territory, could 
not of itself, without the authority of. Pailiament, convert that which 
before was in the eye-of the law ‘high sea into British territory, and 
so change the law or give to the Courts of this @ountry a jurisdiction 
over the foreigner where they had it not before. 

According to this judgment the realm of England only extends 
to low wate? mark, and all beyond 1s the high seas. But this realm 
became subject to the appropriation thereof by an adjacent State by 
the common consent of nations, to the extent of three miles from 
its shore. This appropriations to be binding in law must have 
received the” assent of the nations who are to be bound by it. And 


it appears that this assent “may be expiess, as by treaty or the 


acknowledged concurrence of Government, or may be implied from 
established usage : Coulson and Forbes, b. 8 note (3). 

In they case’of the <As/orney- General pi Brilith Columbia v. 
ltdorney-General for Canada (1), it was said as tothe three-mile 
lim by Viscount Hgldans, EC; delivering the judgment of their 
loidshipg :— - 

“They desire, however,, to poiut ont that the three-mile limit is 
something ver} different from the ‘ narrow seas ` limit discussed by 
the older authorities, such. as Sekien and . Hale, a principle which 
may safely be said lo be now obéblete, The doottine of the zone 
compiised in the former limit owes “its origin to comparatively 
modern authorities on publié international law. Its meaning is still 
ın controversy. The questions raised thereby affect not only the 
Empire generally but also the rights of foreign nations as against the 
Crown, and of the subjects of the Crown as against other nations in 
foreign territorial waters. Until the poweis have adequately dis- 
cussed and agreed on the meaning of the doctrine ata Conference 
u 18 not.desirable that any municipal tribunal should. pronounce on 
it, It is not Improbable that in connection with: the subject of 
trawling the topic may be, examined al such a Conference. Until 


u) (1914) A, C. 153. 
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then the conflict of judicial opinion which arọse in Reg v. Keyn (1) 


_ isnot likey tobe sausfactorily settled, por is. a conclusion likely 


to be reached on the question whether the share below low water 
mark to within three miles of the coast forms part of he territory 
of the Crown or is merely subject to Spean powers nebah for 
protective or policeepurposes.”” . ce 


His Lordship adds that tMeequestion is not one which belongs 
to the domain of municipal law alone. What appears tò- be 
established by Reg v."Keyn í Tis that the realm of Engignd extgnds 
to low water mark anly, and that the part df the high seas which 
is within three miles from the English coast, Sojum el aguam, is 
like the high seas the property of no person in the absencé of the 
common consent “of” nations, supplemented by the SERE 
authority of England. 


The decision in Reg v. Keyn (1) was impliedly ad mite d > the 
à Imperial legislature to be a true statement of the law, for imme- 
diately after it was given, an Act entitled the Territorial Waters 
Act, 41 & 42 Vict, Ch. 73, was passed, definingthe territorial waters 
of Her Majesty’s domfnions to be so much of the sea eadjacent to 
the coast as is deemed by inteanational, law to be within ‘the terri- 
torial waters of Her Majesty, and declaring that for the purposes 
of the Act any part of the sea within a marine league ôf the 
coast, measured from few" water mark, shall be open = within 
the territorlal waters of Her Majesty’ s dominions. 


At p. 12 Coulson and Forbes summarise the law as follows = : 
“ The result of the-authorities seem to be briefly as follows :— 


(1) The realm of England only extends to -low water r “mark ; 
all beyond is the high sea, ° 


(2). For the distance of thre miles, gud in some cases mose, 
international law- has conceded an extension of domi- 
nion over the seks washing the shores. 

(3). This concession is evidenced by treaty or by long usage. 

(+). In no case can the concession extend the realm of 
England-so as to make the conceded portion liable 
to the common law, or to vest the soil of the bed in 
the Crown, This must be done by the act of the 
legislature ” 

Those creeks or arma’ ofthe sea which lie within the body of a 
county are governed in England by the “rules of law relating to the 
sea shore and Inland tidal waters, while those inlets of the sea 

(1) 2 Ex D. 64. 
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which do not so lie within the body ofa county lorm part ol 
the territorial wales of the state, to which reference lfs already 
been made. ‘The territory or realm of England, according to leg. 
y Keyn ay! is that over which the common law of England extends, 
or, in other words, all that is within the body of a county, and 
the oeunty*extends to*low water mark, where me igh seas begin. 
‘ Hence those creeks or arms of thetsea which lie within the body 
of aecounty are governed by ae rules of law relating to the 
seashore and in inland tidal waters :', Coulsoneand Forbes, p. 13. 
The” seashore may be defined as that portion of the land adjacent 
to the sea which is alternately covered and left dry by the ordi- 
nary flux and reflux of the tides. ° 

The property in the soll of the shore of*the\sea, of estuaries 
and arms of the sea, and of navigable rivers, between high and 
low water mark, if prima face vested of common right in the 
Crown, bêt it may belong to a subject by ancient grant or charter 
from the Ciown, or by prescription : Coulson and Forbes p. 33. 
Continuing, Coulson and Forbes say :— 

‘ This ownersfip ‘of the Crewn is for the benefit of the subject, 
and cannot “be used in any way 80 as to derogate from or interfere 
with the public rights of navigation “and fishery. The prima facte 
tight.of the-Crown to the soll of the ked, as distinguished from the 
shore of estuaries and arms of the soa wehkw the body of a county, 
would ayfpear fo extend to the wifole area affected by the tides and 
not to depend, asinthe case of tidal rivers, on the question of 
nasigability. This question has never been actually decided in 
this country ; but it seems manifestly absurd to suppose that where- 
as thé shores of a tidal creek between high and low water mark 
prima facor belong undoubtedly to ths Crown, the soil of the bed 
should belong to any eo person, The beds of these creeks 
being within the body” of a .cotnty are within the realm and 
therefore the property of some one, and not like the sea below 
low water mark, unappropriated.’ 

This leaves the question of the ownership: of the waters of the 
estuaries and arms of the sea and of navigable rivers only indirectly 
answered, such ownership being considered, it seems, of the 
same nature as the prima facie ownership of the seashore by the 
Crown for the benefit of the public, Such waters are also sub- 
ject to riparian rights and natural easements similar to those 
belonging to riparian proprietors above the flow of the tide Ripa- 


rian rights are founded on the right of access to the water and not 


(2 Be. D. 6 


ty 
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on the ownership of the bed or soll” underneath. In the case ot 
Lyon v. Fiskmongey’s Company (1) Lord Selborne said :— 

“With respect to the ownership of the bed of the river, this 
cannot he the natural foundatidn of riparian rights 
properly se called ; because the word ‘riparian’ is relative 
to the bank, and not to the bed of “the streame, and the 
connection, when it8egiats, of property on the bank with 
property in the bed of the stream depends not fipon 
nature, bub on grant or presumption of law. In some 
tidal navigable 1ivers (as the Sevesn), Paris*of the*bed 
ot the tidal stream belong to riparian owners; and it 
appears from Mr. Angell’s book [often qugted in 
our Covurt#), thatin Pennsylvania and Alabama States, 
whose jurisprudence is founded generally on English law, 
the whole property in the beds of large-non-tidal navigable 
rivers is in the State. The title to the soil eonstituting 
the bed of a river does not carry with it any exclusive right 
of property in the running water of the stream, which 
can only be appropriated by severands, fod which may bè 
lawfully so appropriated by every one nang a right 


of access to it.” . . 
3. Water Flowing m a DAN and Natural Channeh at Rivers, 
* Stregms, etc. . 


~ Phear on Rights of wae makes tha following quotathən, p. 25, 
from the judgment of Sir J. Leach, V. C., in Wright v. Howard (a) — 
“Lhe right tothe use of water rests on clear apd sétfled 
principles. Prima faoi, the proprietor of each hank of 
a stream is the proprietor df half of the land covered by 
the stream, but there is po properiy in the water. Every 
proprietor has an equal right to iho use of.the waler whieh 
flows in the stream; and .consequently, no proprietor 
| can have the right to'use the water to the prejudice ot 

any other proprietor.’ - 

Conunuing that author says at the same page :=— ' 


‘And Mr. Baron Parke in Embrey v.. Owen, (3), adopung 
the language of Lord Denman in Mason v. Hill, (4), 


- explains that “flowing water is publici juris not in the 


sense that it is donnm vacans to which the first occupant 
` (1) 1 App. Cas. 683... 
(2) S. & St. 190. ` D) 6 Ex. 369. bi 
(4) 6B. & Ad 1. 


. 
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may acquire an exclusive right, but is public and common 
in this sense, Only, that all may reasonablf use it who 
i have a right of access to it.”’ After this use of the views 
° of Vice-Chancellor Leach and of hord Denham, Phear 

-< comments ae follows : — 


s F cle “will be at once observed that the very essence of the doc- 
i trine enunciated in tebe judgments consists in the 
comprehensiveness which it gives to the “alinum” 

‘* gf the maxim. Generallf, no doubt cujus es? solum, gus 

a ` esl usque Gd coelum; but flowing water when It exists in 

` the shape of a defined „stream, assumes a character beyond 

4 ° that of mere incident to the land upon which’ it Hes, and 

a becomes, as a whole, from its commencement to Its out- 

fall, a distinct subject of property in itself; the stream 

; „viewed “in this light, apart from the water which consti- 

tutes it, is, simultaneously a feature of every person's” 

land through which it passes; as such each landowner 

has full sight to enjoy it, but he must always remember, 

that it exists for fis ‘neighbours as well as for himself, 

a” and that when he’ does anything to peril its continuity, 

he is, ‘in fact, “direduy affecting the actual property of 

+ "Others, and not merely dealing with certain portlons of 

_ Wwatgr, which belong joe him dt the moment, and will 

t e: become the property of his next neighbour only in the 
` event of being allowed to pass to him,’ 


oo 


a he maxim cujns esf solum, ejus esi negue el coelum (he who pos- 
seseg land possesses also that which is above it) as applied: to 
-property -in e water arising “from the ownership of the land over 
which it flows in -a defined stream, has only a limited application, 

e -#s.proper and full effec? being confined to water resting on one’s 
land without passing in its defined course to a neighbour’s land so 
as to enable. the latter to avail himself of its use for.any or all pur- 
poses for which he may lawfully use it. 

Coulson and Forbes, at pp. 78, 79 say :— i ; | 

vA water course,” says Woolrych, p. 146, “ May be elthera 

“real or incorporeal hereditament. If by grant, prescrip- 

_ tion, or otherwise, one should have an easement of this 

kind in the land of another person, it would partake of the 

latter quality ; ; but if the water flow over the party’s own 

= -> land, although ipdeed it cannot be claimed as water, 
' ` yetitis-in effect "identified with the realty, because it. 
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passes over the soil, and omjus eof sult, ejts esi nsgue 
ad coelum.” o < 


“ An action cannot,” says Blackstone, j be brought to recover 
the possession of water by the name of waler' only, but 
it must be brought in respect of the land which lies at 
the botom, and the description of it must be—tg9 ji 
land covered with wafea” 


‘ From this identification of the land with the ‘water a grant 
of a field of meadow*will carry all the timgbengand ‘wgter 
standing and being thereupon. This doctrine is supported 
by modern authority with regard to standing amd perco- 
lating Water, and also it would appear, with regard to 


running water which rise» and remains for the whole òf- 


ita course on the land of a single owner, for in such cages 
the water is*the absolute property of such owner and: no’ 
one is entitled to share the use of it with him (Holker \ v. 
Porrt (1) ; Ohasemore v, Richards (a) ;j but with regard to 
natural streams flowing through adjoiging lands, the enjoy- 
ment of which is only usufrictuary and-not absolute, the 
right to use the wates has been held in moderg cases 
not to arise from the ownefship of the sil on the stream 


but from the right of access to it which land ‘owners on. 


its banks have My t the law of nature ; Lyon y, Fitlmonger’ a 


Cos, (3). ` 
In the case just cited it was smd “by Lord Selborne among 
other things :— a ah T 


“ The title to the soil constituting the bed of a river does not- 


carry with it any exclusive right of property jn the running water 
of the stream, which can only be approprigted by severance, and 
e 


which may be aly so appropria Sy everyone having a 
nghi of access toit.” 


Coulson and Forbes, after reviewing this case, and the cases 
of Chasemore v. Richards (4) and Embrey v. Owen (5) say at p. 80:— 


‘lt would appear, theretore, that the ownerahjp of the bed 


of a water course, not being the natural foundation, ot, 


the right to the usé of the water, the grantee’of lands through 
which there was a water course would have the full use 


(1) L. R. 10 Ex 9. ` (2) 7 H. L. 349. 
(3) 1 App. Cas, 662 4.7 HL. 349, 38a. 
(s)6Ex.36 ° : 


Bin 
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of the water, therein, although the bed of the water 
course were reserved to the grantor.’ ' ° 


Riparian owners on is banks of tidal navigable rivers have 
rights similar to those ‘enjoyed by riparians- abeve the flow of the 
tide, those rights being Sees of the own n rahip of the soil 
pf Ufe stréam, A 

The ownership of the beds of mind tidal waters js presumably 
in the Crown, and this presumptive ownership carries with it the 
Gig BANG tive ownership of the waters*above them, subject 
tosthe jus publionm.® The transfer of the ownership of the beds of 
such waters carsies with it the ownership of any water rights inci- 
dental’ to them. Burrard Power Co. v, Rex s(t): 

The Crown in right of such provinces as have enacted legisla- 
tign whereby the Crown is presumed to own the beds of all navi- 
gable waters -mithin them, or whereby all those portions of terri- 
‘tory which do not constitute private property and all navigable and e 
floatable rivers are considered as teing dependencies of the Crown 
domain, is also presjimed to be the owner of all such navigable or 
floatable waters subject similfrly to the rights of the public. 


In the Privy Council cage of Me Laren v. Allorney-General of 
Quebec, (z),the decision of their Lordships turned upon the ques- 
tion whether the ownership of the plaiggif of the land border- 
ing onethe Gatineau ` River- extended lad medium Alum agua 
and thefr lordships agreeing with the decision of the trial judge that 
the river was‘only fortable a buches perdues, and interpreting the 
terms ofthe grant to the plaintiffis predecessors in tide as includ- 
ing the lands granted ad medium, answered the question 
affirmativelye Their lordships in the course of thelr judgment 
stated that the proper interpretation of Article 400 of the 
Quebec Civil Code which makes navigable and floatable rivers 
dependencies of the Crown domain, is of great importance as it 
may be such as to result in the conclusion that the beds of navig- 
able and floatable rivers are public property and as such incap 
able of being alienated according to the civil law of Quebec. In this 
case it was’ not necessary to interpret the Article and their lord- 
ships specially declined to do 80, following the rule of deciding 
such questions only when their decision becomes lige to the 
decision of a case before them. 

Mr. Justice Audette of the Exchequer Court of Canada very 
properly distinguished from this case the case of Leamy elal v, 


(t) (1910) A. C. 87. ` z _ (2 (1914) A. C, a58 


A 
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The King (1) tried in January last, -which also depended on the 
_question whether the ownership of the plaintiffs of lands border- 
ing on the Gatmeau River extended ad medium, by clearly showing 
that the river was partly navigable and flodtable by rafts (frains c/s 
radeawo, and not merely floatable for loose logs, and that the 
lands of the plaintis bordered ufon a part of this navigable portion 
which 1s, therelfie, subject toghe jus publicum. Having interpreted 
the grant to the plaintiff's predecessor i in title as not baring, con- 
veyed any part of the bed of the river there, he decided that the 
plaintiff's lands did not extend ud medium Jiya alun “The | princi- 
ple that navigable and floatable 1iveis in the province of Québec 
are inalienable and imperscritibleaccording to th civil law as ex- 
pressed i in Art, 409 Givil Code, was also rather exhaustively con- 
sidered in this case The case has been appealed and tried in the 
Supreme Court of Canada, in which Court judgment has been reber- 
ved. In view of the undecided questions referred to whieh may be 
fuithe: considered in the Supreme Court, these two cases ‘possess 
more than ordinary interest. 7 


3. Water Flowing Naturally, Without Habing any Defined : 
Course, as Springs, Surface Waser, elc, and Water Not 
Flowing af All, but Severedein a Pond wr Tank. 


Flowing water has no publtc character gek it is mol public and 
common to all who hav®a‘nght of access to it. Phear ° “SYS, at p. 
31, as to such surface water :— Hi , ` 


“ Before it arrives at any defined natural ‘channel it belongs 
solely to the owner of the land which it coverg, and” he 
may deal with it as he thinks fit, Such also is the case 
with water which percolates through the porpus basin of a 
pond, or overflows the edge of a well, or which passes olf 
the surface of the soil and runs own a 10ad, before, 4n 6 
either instance, it makes “for itself some natural channel. 
And clearly water severed from: all-other water, as in a 
pond or tank, and resting solely on the proprietors” own 
ground, must be in a similar plight. If, however, the 
natural channel commences at the vely source or spring 
head, where the water manifests itself, the two parts are 
inseparable, and interfering with the latter is no longer 
a matter of private discretion.’ 


The owner of the land over which such water lows. In an un- 
defined channel and in which he has an exclusive right, can abstract > 


- (1) 15 Ex C. R. 189 ` 


— re E pi 
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it and deal with it as he San. no one olse having a right to 
prevent him. Thus in the „case of Raxstron v. Taylor (1) it has 
been held that the owner of land bas an unqualified right to drain 
át for agricultural purposes in order to get rid. of mere surface 
water, the supply of the water being casual, and its following no 

of definite coue ; and @ heighbouringe proprietor cannot 
complain that he is thereby deprived pf such water which ortherwise 
would, have come to his land. 

Thè samgrules of law as apply to water above the surface have 
after, some difference of opinion, been established in a series of cases 
to apply to subterranean water percolating through the strata of 
the earth in no definite or known course. Underground water 


may, as in the case of surface water, be of a publit or of a private’ 


nature, and is therefore governed by the same law as applies to 
corresponding surface water. 

Broom in discussing, at pp. 311, 312 the maxim cujus est tolum, 
ejns esf nsgue ad coelum Bays — 

‘Not only bas land in jts legal signification an indefinite 
extent upwards, but iù law it extends also down-wards, 
“90 that gyhatever isip a difect line between the surface 
ang the centre of the earth belongs to the owner of the 
ayrface ; and hence the word“ and” which is sumen 
enerelissimum, includes fot only’the face of the earth, 
but every thing under it or over it; and if a man grants 
all his lands, he grants thereby all his mines, woods, 

. saters, and houses, as well as his fields and meadows.’ 

By “this must be meant that he also grants his rights to the waters 
on bis land or “under it, subject to the rights which others in common 
Y have in the same by rgason ob their being pø#blici juris. 

4 Arisfival sireams or waler courses. 


These are such as owe their existence to human labour which 
bas utilised water in its natural state to produce. under required 
conditions, such artificial water courses as canals, sewers, and water- 
works. Phear at p. 34, 8ay8i— 

“One proprietor may by consent of neighbouring jana arakan 
have cut a water course through thelr land, for 
the purpose of carrying off the water pumped from his 
mine, or of draining bis bog; or again a navigation and 
wate. company thay under proper powers, have made 


(1) m Ex, 353. 2 
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a few channels, conduits, or leads. In cases of this 


“kind, it ıs convenient to tegn the stream an artificial 


stream, and when considering fhe, relations subsisting 


betweem the various mparian proprietors, it must be 
rememberec that they are necessaiily subservient to tHe 
right of *those other persons, for whose “benefit the 

existence, 07 at any tate the present state of the stream 
was brought about, to reap the advantages intended for 
them. Each ownereof land which borders wpon fugh a 
stream is baund by positive duty to®receiv: it under guch 
circumstances, as to quantity and quglity, and generally 
to submit ta such disadvantages in relation to the mainte- 
nance of tHe stream, as its bencficiaries have a right, either 
by statute or otherwise, to impose upon him ; and jf it 
was originally a natural flow of watét, his own rights will 
follow after this duty, as far as they are not Tnconsistent 
with it; but if the water come from artificial sources, 
be can then claim no right by season of the stieam 
passing thiough his landg except “the negative right of 
being protected from any increase of his burthen at the 
hands, either of the other erdpiletors, “or of the owners 
and beneficiaries ofe the artificial stream. In*otħer words, 
as regards ehee aitificial stream, or the artificial con- 
dition of a hatural’stteam, as the case may be the 


proprietor of the land through which it passes, is °*subjtct, 


to an casement, the nature of which defined solely by 
contiact between him and the person entitled to its enjoy- 
ment: but to no one else ig he under any obligafions in 
respect ot 11. The simple fact, «that an artificial stream 
passes through the lands of A apd B, respectively, dogs 
not render it, hke a #tream existing naturally, a common 
subject of properly for A and B; they have no rights 
between each other in reference to it considered as a 
stream ; each may treat it as its own absolute property, 
subject only to the condition under which he must enjoy 
every other portion of his property, namely, the observance 
of the maxim sr ulere tuo ul alienum non laedas, etc.’ 


An aitifcial water course may be made in pursuance of the 
grant of an easement, or may be acquired by prescription or agree- 
ment An easement may be defined as a service or convenience 
which one neighbour hath without profit upan, over, or from any 
land or water of another : Gale on Easements, Sth ed., pp. 374, 275. 


. s . 
hd 
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The easements relating to water-courses are classified pi Coulson 
and Forbes, at p, 238, as fellows :— - 
1. The right to aflect or use the water of a natural stream in 
any manner not justified by natura! right (a) in quan- 
a. ° à tity; (bhin quality. y ` 5 
3 The right to conduct wateg across a neifhbour’s land by 
b an artificial water-course, and to go on his land foi 
IN the purposes of clearing, it. 


e 
3 Tie right te discharge water or other matler on a neigh- 
bour’s land. 


42 The right to go on a neighbour's ees to draw water 
from a well. 


The rights of giparian proprietors in an artificial water-course 
are not thg same as the rights of riparians on the banks of a natural 
stream. They are acquired and not natural rights ; and are depen- 
dent,on the grant by which they have been acquired, or on the 
nature of the usesif she claim is by prescription. An artificial water- 
course map have been made ‘under such circumstances as to con- 
‘fer all such rights as a riparjan owner would have had in the case 
ofa natural stream, etc.e Coulson and Forbes, p. 130. It was not 
intended, however, to deal with artificial water-courses further than 
this distipction goes, and the law ae to préperty in water generally 
is only fouched in this Article in its main principles. 


o A. 7. McGillivray. 
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Use of land by Occupangy ralyat, and his degtmenft, 
therefrom. -œ 


Occupancy raiyat may use the land, held by hit, in any way, 
Use of land for ex- . Fach does not materially impair the value of 


cavation of tank. 


“the land or render it unfit for the purposes of 


the tenancy (1). He cannot dig earth on his lang for the purposeof 
making bricks (2) ; nor can he excavate tank in his land (3). But if 

~ the landlord by his conduct acquiesces in such acts of the raiyat then 
he cannot interfere with such acts, Thus if a landlord stood by and 
allowed his tenant to use the land for tanks he sould not tum him 
out of possession (4). Prohibition as fo the right to dig tank is 
subject to section 76 of the Bengal Tenangy Act, and the occupancy 
raiyat is entitled to dig a tank, if it i is necessary for agricultpral and 
incidental purposes. 


Under Act X of 1859- È wes held that a raiyat with cight of 
For erection of homse, OCCUPANCY might erect a pukka house” on hig 


land and do what he liked with it, so long gs 


he did not injure it to the zemindar’s detriment (5). Later on, 
however, it was ruled under the same Act, that a semindar might. 
object to the erection of brick houses on land Jet out fer purposes 
of cultivation, and might by injunction restrain his raiyat from 
doing any thing which would substantjally altér the character of the 
tenure.(6). Under the Bengal, Tenancy Act, erection of a suitable 
dwelling-house for the raiyat and his family, together with all neces- 
gary out-offices, is an improvement on the holding, and the landlord 
is not entiled to prevent such a raiyat from making such improvement 
in respect of the holding, except on the ground that he is willing 


to make it himself (7). It is not to be presumed, that the suitable | 


dwelling-house of an occupancy raiyat, must be of a temporary. 
character only. This question arose in the case of Hari Kisore y. 


(1) 


(2) 
(4) 
(6) 
(7) 


a 23 of the Bengal Tenancy Act, Sec, 11 of Act I (Madras). of 
1 : 


2W. R 157. _ .4) 8B. LPR. App. 69. | AE 
to C. L. R s5. (5) 6 W. R Act X, 40. 
15 W. R, 3603 24 W. R 220, 4 e 2 re = . 


Secs. 76 & 77 of Act VII of 1885. . 
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Barada Kisora (1) where the point for determination was whether 
the defendants, who were occupancy raiyats, had a rigat to erect 
as a dwelling- -house a building consisting of masonry walls and a 
corrugated iron ‘roof ona site in the holding on which’ the dwelling- 
pouse had all along stood, and which had been used as the home- 

` stead Idhdrof the holding from thd time of his father, and of his 
predecessors in interest before bita, and it was held that the 
defendants had a right to do so, ` 


A ocagpang) ‘raiyat bas no Tighteto dig éarth for the purpose 

of making bricks (2)® But if the landlord stood by, and allowed his 
‘tenants to excavate earth for brick-making, 

oie “making abd then he would not be allowed to interfere 
“with his user in that wa? (4). Using the land 

for. digging. earth íc for brick-making is an instance -of rendering the 
land. unfit for the purpose -of the tenancy. The very idea of “raiyat” 
implies holding of land for cultivation, and the user of it in -any 
other, way which: renders it unfit for that purpose, is detrimental to- 
it, and the raiygt annot use it in that way. What constitutes an 


user- which renders any land M the holding unfit for an agricultural. 


purposg, isa question which must depend upon -the circumstances 
of. each case, so fi cannpt be hid down as a broad proposition of law 
that “the Duilding of an indigo factory on land let out for agricul- 
tural purpSse must generally rendgt it inf for the purpose. of -the 
tenancyda). Thus, it would seem, that the conversion of paddy land 
iftto garden for horticultural purposes is a misuse of the land. 


“An opeupancy. Taiyat may use the land in any manner he likes,” 


except “that he. cannot use-the land in a manner which -materially 
< . impas the value of the land, or renders it 
Landlord’s'remedy in ‘Unfit for the purposes of- tenancy. Nor is 
wars of breach. ng. entitled {fo cut down trees against local 

f custom. “ The- landlord’s remedy in case of: 
AR ia: “in. a suit for damages, where the waste land is occupied. 
But if it is,an impending waste or further waste is impending then 
the | landlord may bring @ suit for injunction, restraining the tenant 
from committing such waste. Ifthe tenant renders it unfit for the 
purposes of tenancy the landlord has, over and above the remedies 
by a suit for damages and for injunction, the right to sue for ejecting 
that tenant. ~The measure of damages should be regulgted by a cal- 
culation af the probable loss that may in future be sustained by. the 
landlord. ` Estimate the letting value of the raiyati land before the 


(1) L L. R. 31 Gale. tot, ae. 8 C, W. N. 754 
(a) 2 W. R. 1573 17 W. R 416. (3) 23 W. R. 298. 
(4) LL R. g4 Cale. 785° 11°C. W. N. 7945 6 C, L J. 19 
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conversion and that subsequent to ifẹ and the actual -loss of the 


landlord Wilkbe so many years’ purchase of te annual loss (1.) 


Under Act X Xof 1859 it was held in Abdul Rakaman v. Dataram 
, Bekshi (2), that though"a tenant had a right 
to enjoy. all the benefits of the growing timber, © 


Cutting down trees, 


during his occupation, he had no fight to cufdown the weés and, 
convert the timber to his own use hut he had a right to the possession 
of trees on his land (3). The Bengal Tenancy Act now provides 
that an occupancy raiyat shall yot be entitled to cut down tregs in 
eontravention of any local custom (4). In Madras every Secupartey 
raiyat shall have the righ: to use, enjoy and cut down all trees now in 
his holding (5) Under the Bengal Tenancy Act there is a pregump- 
tion in favour of the mifat asto the existence of right of cutting 
down trees, whether ths trees have been planted by him or not 
Custom or local usage to conteary may be invoked by the landlord 
sto take away the right of the raiyat (6). Such customary®*right to 
cut down and appropriate trees may amount to an incumbrance ori 
the property (7). The tenant cannot. be deprived of such right” by 


his contract with his landlord (8). e 


One of the remedies open to the landlord for using the land by an 


Ejectment. Right to 
sus. i 


occupancy taiyatęin a mannes which renders 
it unfit forsthe purposes’ of the tenancy, js a 


suceefor ejectment. He is also Mable to 

be ejected if he has broken a tondition on bredth of, which 
he is, under the terms of a contract between him and his lantllordy 
liable to be ejected (a). Where the tenant was admitted into posses- 
sion by all the co-sharer landlords, he could not be ejected ttndeas all 
of them joined in the ac-ion (9). It has been held in Bombay? that 
a managing co-sharer cannot ' maintain an ejectment sult even with 
consent of his co-sharers (ro). If a plaintiff brings an ejectment suit 
in his own right and on behalf of Iis po-shartr without his authority 
the suit cannot be mairtained,(11), But if all the co-sharers, having 
jointly - served notice-on the tenant,’ bring a suit for ejectment, 
and one of them withdrews in the middle of me suit, the rethaining 


(1) Mitra’s Land Law cf Bengal, p. 301. | 
(2) W. R. Sup, No, 1864, 367. (3) a4 W. R. 330., 


(4) Sec. 23, Act VIII of 1885. (5) Seo. 12, Act I (Madras) of 1908, 


(6) I. L. R. a2 Calc, 722, 744 (note); A 

(7) 11G. L, J. 209. 

(8) Sec. 178, Sub-sec. (3) cl. (b) ôf Act VEH of 1835. 

(9) I. L. R. 7 Cale 4703 L L. R. 15 Cah 40. ~ 

(a) Sec. 25 of Act VIII of 1885. s Da 
(10) L L. R. ar Bom. 154; ; but see 1. LR. a4 Rom: 529. ae E 
(11) 20 W. R, 126, on . A 


t~ se en ss © 


oñ 7 T THE CALCUTTA LAW JOURNALS - {Vor XXIL 


co-shareig can get a decree for their shares (D). A co-sharer Jand: 
lord cannot eject a tenant even in respect of his own share (4). But 
where there is no relation of landlord and tenént’ between him ‘and 
defendant, a suit for efectment will lie. It is,a general principle 
of law that a person suing on a title to immovable property, who is 
really thes benamdat sand has no legal or equitable title in the proper- 
“ty, cannot maintain the’ suit (2), {Thus a benamdar is not entitled 
to maintain a suit for recovery of possession of property of which he 
is merely a bétnamdas, ‘although where a suit bas been -allowed to be 
breught Wa d&amgar, the decree in such suit is binding on the 
béneficial owner (3). But a benamdar may sue as trustee if there 
is no eobjeetion by the ‘defendant (4). A purchaser of an entire 
estate ata sale for arrears of revenue cannot eject a raiyat who has 
acquired an’ occupancy right (5). - A purchaser from a purchaser at 
stich a sale, is entéled to annul incumbrances under séction 37 cl. (4) 


of the Revenue Sale Law, and only such portion of the land as are, 


actually covered by building &c., may be exempted from- the decree 
for ejectment (6). ` Suit for ejectment can also be brought by the 
landlord where the tenant tynsfers his non-transferable occupancy 
holding (7, but where a landlord sues for compensation for use and 
occupation of lagd, but deég not fisk for ejectment therefrom he 
waives his right to ejett and must ke taken to have recognised the 
defendant as a tenant (8). The plaintif ‘ig an action for ejectment 
must not only prove his title bet “also hid possession within twelve 
years. from the date of the suit (c). Where a non-transferable 
holding was transferred more than 12 years before the institution of 
suit foy ejectment by the landlord and the rent-receipts showed that 
the rents were received from the transferee as masfa#dar, it has: been 
held that the limitation barred suit for the last possession only, but 
created a limited interest of tegancy and the plaintiff was entitled 
to rent from the transfetee (d), > 


Suit for ejectment is to be brought in Court having jurisdiction 
over the place where the land in question is situated. In the 
mofuseil, such suits are to be instituted in civil Court of ordinary 

jurisdiction, within which the lahd in suit is 
í Ti eea situate, though within the Presidency town 
i f such suits may be brought in the Small Cause 


(1) IL. R. 13 Cale, 75. (4) 8. C W. N; 325. 
(a) 1. L. R. 30 Cale, 265 ; 11. C. L. J. 47 at p. 49. i 

{3} I. L. R. 30 Cale, 264 

4 Ee fon EE ta Lo N io 

(5) 3, C W. . 6on gC WON 

} 13C. W. N; 220311 G W. N. 

( 1a e ee le "12C. W.N. 273. + - 
e) Probhabati v. afbutunnis 19 C. L. Je 6n © 
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Court, if the annual value of the property does not exceed ona 
thousand rupess. Where a landlord tclaim3 to eject a tenant he 
claims to recover the tenant rights in tke holding, and the stamp 
duty chargeable on the plaint should’bs determined with reference | 
to the market valu of that right only (1). A suit to contest a 
notice of ejectment on the ground fost the plajntiff is entitled first J 
Teceive compensation for improvement on the land before he can 
be ejected must be stamped fn” accordance with the amount of 
rent payable for the previous year (2), but a court-fee of eight ps 
is payable on a plainf to eject £ tenant-at-will ( Qs 

Suit for ejecting an occupancy miyat, on the ground that he ‘has 

used the land of his holding if a manner which 
e enders it unfit for the purpose of tenancy, is 
to be brought within two years from the date when such user first 
becomes known to the landlprd (4). This limitation is computed 
under Art. 32, Schedule I of the Limitation Act (IX of 1908). But 
a suit for ejectment on breach of condition by which he has become 
bound to be liable to be ejected, is to be brought within one. year 
from the date of such breach. This is competed according to 
Art. I, Schedule III of the Bengal Tenancy Act. When the ques- 
tion of limitation is raised by the. Di it is, incumbent on the 
plaintiff to prove that it is not go. 


Limitation. 


An occupancy raiya@§hdil not be ejected except by sukt, notwith- 
standing any contract to the” contfgry made 
dment Fap Ei either before or after the passing of the*Bengal 
Grounds and effects Tenancy Act (5). But service tenures are 
exempted from this rule (a) Under Act X 
of 1859 and Act VIII (B. C.) of 1869, no raiyat having a right of 
occupancy or holding under a spattah the term of which had not 
expired should be ejected otherwise than i ip ‘execution of a decrge 
or order under the provisions of fhese Acts.” A suit by a zemindar to 
eject .a raiyat :who holds on after the period of his lease is not cog- 
nisable under the Rent Act (6), nor isa suit for possession against 
an occupant by transfer, whom the landlord does not recognise as’ 
his tenant (7). Zemindar can bring a suit for ejecting the ‘trans- 
feree of an occupancy holding, ‘which is not transferable, by custom, 
and when such transfer was not made with the landlord’s consent, 
provided the raiyat transferring such holding abandons possession, 


(1) 3 4 (a) P. R. No. II of 1883. 


4 HF i 160 ; 24 Cal Ste 


8 of re NIN a 
i rt TR 35 Cale mee 
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and ceases to pay rent for it (1)? But the transfer by such raiyat 
of a part of the holding does nét entitle the landlord togbring 2 suit 
for ejectment (2), and the landlord cannot get Khas possession 
of the same (3). Aslong as the tenancy subsists, the landlord is 
not entitled to eject the transferee of a portion of the’ holding (a). 
occupancy raiyat shall not bẹ ejected for girears of rent even if 

that be a condition of forfeiture in a contract madè before the pass- 
ing of the Bengal Tenancy Act ()° “A, denial of landlord’s title to 
the rent-land would operate as a forfeiture of fenant’s right, provided 
suck enialowas emade before the passing of ‘the Bengal Tenancy 
Act, prior to the institution of the suit (4). But such denial by the 
holder of a service tenure workssa forfeiture of his tenancy (5). 
Though a denial of landlord’s title by the. kengnt does not operate 
as a forfeiture of the tenancy, yet in cases where ‘such plea is taken, 
without. reasonable gnd probable cause, the Court may pass a decree 
for damages ‘agkinst the tenant. Such damages shall not exceed 
ten times the amount of the annual rent payable by the tenant (6). 
In case where the land is found to belong to the landlord, but the 
tenant deny the relatfon of landlord and tenant with him he is not 
‘entitled to*remain upon the land (7). In such a case title to the 
jand being admitted to be that of the landlord, the defendant, in 
holding if, must hold it as a tenant or else he must be a trespasser, 
and as such he ‘is liable to be evicted shagpfrom. He is not liable 
to eviction, ifhe denies the lagdiord’s title thereto, and in case of 
mala hide Taising of such plea, he is liable to have a decree for 
damages passed against him. But no tenant of immovable pro- 
perty qg » person claiming through him, shall during the continuance 
of thestenancy, be permitted to deny that the landlord of such tenant 
had, at the beginning of tency, a title to such property (8). A 
Jandlord cannot sject a tenant from a part of the subject of his tenancy 
afd claim rent for the part remainigg in his possession (9); in such 
case the tenant can suspend the “entire rent, though the rent has been 
aaseasod at a known rate of unit area of measurement (10). If any 
tenant be illegally ejected, he has his remedy in bringing a possessory 
suit under section 9 of the Specific Relief Act (1 of 1877), within 
six months from the date of dispossession. But as the’ section pro- 

(1) 2G W.N. 63. (2) 1C. W. N; 160, 

(3) 1G W. N. 172, 158 (š) Sea. 65 of Act VITI of 1885. 

(a) 18 C. L. J., 257, CE 17 C. W. N. 1104. 

(4) 4G W. N. 42; 5 C. W. N, 263. | 

(5) L L. R 33 Cale. 339 13 G L J, 274. ine 

(6) Sec. 186A. of Act VII ‘of 1885. 

(7) Seo 2 C. W. N. 7553 OC. Ù. N. 5753 9 C. W. N. 92833 C. ir 21, 

(8) Soc. 116 of the Indian Evidenco Act (1 of 1872). 

(9) L L. R, 28 Calo, 1884 5 Œ W. N. 354. (10) 1G LJ. ge 
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vides, no such suit shall be brought Minst the Government. Now 
an occupanc} raiyat can sue to aa bomen within two years 
from the date of dispossession (1). A s purchasser under a sale for 
arrears of revenue cannot eject an occupancy *raiyat, simply by his » 
purchase (2), Poe arenas | eae sale is entitled to doy 
the same (3). | ° e° 
A suit for ejectment shall het lie if notice under section 1 55 of 
the Bengal Tenancy Act, has not been seived on the tenant, and a 
reasonable time has nôt expiredeafter notice. But holders of sffvice 
tenures are not entitled to any such nofice 
(4). The principle of service of notice with 
requisition for remedying the misuse is based upon the Conveyancing 
and Law of Property®A&, 1881, 44 and 45 Victoria, Chap. 41, which 
came into operation from the rst January .1882. This statute 
restricts in England, the landldrds’ right of forfefMure. But though 
sits principles have been embodied in the Bengal Tenancy Act yet 
no attention has been paid to it in the Transfer of Property Act 
when it passed into law in 1882, and it seem | that the Act ‘was 
drafted before the Conveyancing an Law of Property, Act, 1887, 
was passed. Section 155 of the Bengal Tenancy Act provides that 
“~an ejectment suit shall not be entertaimel unless the landlord’ has 
served a notice on the tenant specifying the particular + mfisuse or 
breach complained of, arff, #here the misuse or breach is capable 
of remedy, requiring the tenant-to refnedy the same, and, “tp every 
case” (s), to pay reasonable compensation for the misu%e or 
breach, and the tenant has failed to comply within a reasonable 
time with that request. Such notice shall be filed in the Court 
having jurisdiction to entertain a suit for arrears of rent of the “hold- 
ing, and shall be served in the manner prescribed for the service 
of summons on a defendant under*the Code ‘of Civil Procedure 
on payment of fee prescribed by the High COurt Ithas been held ° 
under section 106 of the Transfer of, Property Act thata notice to 
quit was sufficient when it contained an alternative stipulation for 
payment of enhanced rent (6). A notice is not bad in law when 
it called on a tenant to fill up an excavation made in certain land or 
in the alternative to pay campensation (7). In a case under Chota 
Nagpur Landlord and Tenant Procedure Act (I B. C.of 1879) where 
an area of more than twenty bighas of land was leased to a tenant 


(1) Art. 3, Schedule III of Act VITI of 1885. 
(a) See soc. 37, Act XI of r859. 
(3) See sec. 11 cl. (3) Regulation VIII of 1819.° 
(4) 1CQ LJ. 160;2C. LJ. 408. Service nures-exem fro eat 
tion fection 155 by vineae of tection 181 B. yes Sse 
(5) L L-R a2 Cale. 77. ee N. 146, ` 
-17) L L. R. 30 Caló á 
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and out of this area, the ? was, by the terms of the kabuliyat 
to collect rent from je tenants in possession of eight bighas and 
eighteen cottas, and by the kabuliyat an annual rent was reserved, 
* on the expiry of the term of the lease, which was for twenty years, 
\the tenant held over for five years on the terms of the lease, and 
, wasthen Served withnotice to quit within oneemonth: It has been 
held that the tenant had only to gollect rents from the tenants in 
possession of eight bighas and eighteen cottas of the lands leased, 
so Wat in respect of the remainder of tbe land leased to him it 
could notbe said timt he was merely a rent-collector ; that he was a 
tenant and he continued to hold the land at an annual rent and that 
the tenancy was a yearly tenancy, and that being so he was entitled 
to a reasonable notice (1). The right to Mettment is considered 
as waived when a landlord accepts rent from the tenant after the 
date of forfeiture MW), or bring suit fo» rent after that date (3). But 
he can-sfe for ejectment on a fresh ground having arisen (4). 3 


_A decree passed in favour of landlord in a suit for ejectment shall 
declare the amoyntof compensation which would reasonably be pay- 
able tô the plaintiff for the misuse or breach, 
and whetherjn the opinion of the Court, the 
misusé or breach is capable of remedy, ant 

shall fix a'periof during which it sHfill be open to the defendant to 
pay that'amgunt to the plaintif, ,and, where the misuse or breach is 
declaret to be capable of remedy, to remedy the same (5). The 
time so fixed may be extended at the discretion of the Court. Ifthe 
defendant pays the compensation within the fixed time or remedies 

the misuse or breach, then the decree shall not be executed, 
Under the former law the effect of an order of ejectment is to 
*-dispossess the raiyat, not only of the land, 
in es eject gk but also” of crops standing thereon, the ob- 
land prepared for sow- ject of such an ejectment being to terminate 
oe completely the’ connection between the parties 
as landlord and tenant (6). But this was considered inequitable, 
and as pointed out by the Rent Commission “ there are in the exist- 
ing law no provisions as to the away growing crop; and as a natural 
consequence, when a tenant is ejected while the crop is on the 
ground, the right to this crop is a constant source of dispute arid 
litigation.” To remedy this it has been enacted by section 156 of 
the Bengal Tenancy Act that when the raiyat has, before the date 
of his ejectment, sown or planted crops in any land comprised 

(1) Rafe Nergat Singha Ye Hangora Munda 16 C, La J. 30. 
(a) LL. R. g Cale. 843. (3) I. L. R. 14 Cal 33. 

* (4) 8. W. R. 138. < e(5) Sec. 155 subtsec (2) of Act VIII of 1885. 


(6) L L. R. 5 Cale. 135 
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in the holding, he shall be e Sied, at the option of 

the landlor& either to- retain sion\ of that land and to 

use it for the purpose of tending and gathering in the crops or to 

receive from the landlord the value qf the crops as estimated by the e 
« Court executing the decree for gjectment. When the raiyat has, 

before the date gf Bis sjectmen prepared for sowing any land, 

comprised in his holding, but kap not sown or planted crops in that 
land, he shall be entitled to receive from the landlord the valua of 
the labour and capital expended by him in so preparing the ànd, 
as estimated by the Court executing the decree for eje®tment, *to- 
gether with reasonable interest on that value. Buta raiyat shall 
not be entitled to retain possession bf any land or receive ang sum 
in respect thereof, *wMere, after the commencement of proceedings 
by the landlord for his ejectment, he has cyltivated’ or prepared 
the land contrary to local esage. If the land¥rd blects to alldw 
<a raiyat to retain possession of the land, ths raiyat shall padi to the 
landlord, for the use and occupation of the land during the period 
for which he is allowed to retain possession of the same, such tent 
as the Court executing the decree for egectment ‘nay deem reason- 
able. This rule to some respect resembles the English Law of 
—< emblements. Tt applies only in case of ga* raiyat, when he is Sjected. 
In case of sale, the old law remains unalte: and fhe growing crop 
standing on the land pawyes*to-the purchaser at ‘the auetion sale, 
except when it has been “specially excepted by the*notifitation of 
sale or a-custom to the contrary has been proved (1). #t has 
been pointed out by Sir Stuart Bayley (in Legislative Coungjl) 
“where a raiyati holding is sold up, the raiyat gets the” money, 
which includes the value of the crop on the ground.” The rule 
laid down by section 156 of the Bengal Tengncy Act ‘has applica- 
tion only in the case where there is decrep for ejectment. So in 
the case of Ram Ranjan v. Jafhke.Natk (2), where the plaintif ” 
having got settlement from Government, sued to eject the defendant 
who was a Chowkidar for certain lands. It appears that the 
xemindar received money and allowed the defendant to remain on 
the land. It was held that section 156 had no application to this 
case, inasmuch as when the plaintiff took the money from the 
defendant the plaintiff had not obtained a decree for efectment and 
could not obtain a decree for ejectment against him. 

A landlord may acquire a holding or part thereof, through the 
intervention of civil court, where there exists some resonable and 
Acquisition of lang SUficient purpose for such acquisition, having 
for building and other - relation to the géod of the holding or of the 
— estate in which jt is comprised, including the 

(1) L Ea R 4 Calo. 814, KES “= @) COW. N LIV, 
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fuse of the ground as building ground, or for any religious, education- | 
al or charitable nr Thé civil Court in allowingesuch acquisi- 
tion, should be satisfi purpose is reasonable and sufficient 
from the’certificate of fhe Colle(tor (1). But such certificate is not con- 
clusive for that purpose, and theycivil Court’s jurisdiction is not confin- 
ed to give effect to tte Collector¥ certificate, bat the Court is to hold 


‘a judicial enquiry to determine thg feasonableness “and sufficiency of 


the;purpose, and is competent to constder the grounds upon which ` 
fhe ‘ertificate was granted (2). The Court ip authorising the acqui- 
sitton of #&ch Roldipg or. part thereof, by the landlord may impose 
sich condition as it thinks fit, and require the tenant to sell his inter- 
est thgreof to thé landlord upon” such terms as may be approved by - 
the Court, including full compensation to tReetenant. There is no 
Appeal from such order passed by the civil Court, and such order is 
nôt a decree! waitin the meaning of section 2, subsection (a) 


of the *Géde of Civil Procedure (Act V of 1908) (3). 


Tt is to be remembered that only the immediate landlord: ~ 


can’ make an application for such acquisition (4). Erecting building 
for the comfort of a European manager is not a sufficient ground 


for,sach af acquisition (5), nor is it a sufficient ground that ole the 


acquisition the rgvenue world be increased (6). < 


_An ia seed raiyat may surrender his holding at the end of any 


agricultural yor, “afr giving notice to the ` 


Serene lg landlord of his intention to that effect, at least, 
three ais before his surrender. The notice is to be served through 
the civil Court within the jurisdiction of which the holding or any 
portiorf of it is situated. But if he fails to give such notice, the 
raiyat frhall be: liable to indemnify the landlord against any loss of 
rent of the holding forthe agricultural year next following the’ date’ - 
af the surrender. Suc notice’ is to be presumed to have been 
received by the landlord, (1) ifthe raiyat takes a new holding*in the: 
same village from the same landlord “during the agricultural year 
next following the surrender or (2) if the raiyat ceases, at least three 


months before the end of the agricultural year at the end of which ~ 


the surrender is made, to reside in the village in which the surrender- 
éd holding is situate (7). No court-fee is necessary on applications . 
for service of notices of relinquishments (8), and no personal 
service of such notice is necessary (9). A verbal notice of relinquish- 
ment is not: sufficient notice (10), ouga it is valid one if „given 


(1) See s90, 84 of Act VIII of 1888. 2) L LR. 18 Cale, a71. 

3) LL R. 18 Cala agi; hh ae 

i) SOW: Neaga 5 AG Ki L L R. 18 Oale. aT. 
CWN. 47 ) Sana a ot he TE ois. 
Q JEN 19 ce (a) Jof Ast, VIE of. 4870, (9). 6C. W. N. XXVIII, 
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by an utbandi raiyat (1), It has®been held in Amrita Lal v. 
Giridhar (a) that no notice is requirdi to be given by the tenant to 
the landlord in abandoning an utbandi e, as it isa settlement 
for a year only. On such serana en made the landlord may 
enter on the holding and either lett to another tenant to take it in 
cultivation himself (3). A sdinquishment by some, of s¢ 
co-sharer tenan does not enlarge the right of other co-sharér 
-tenants, This right of suwender cannot be taken away by“con- 
tract between the | parties (4). To prevent collusive 
der, to’ defraud the ‘Tights of third parties, it has been wded 
that when a holding Is subject to an incumbrance securede by 
a registered instrument, the surrender of the holding shall 
not be valid unlegs git is made with the consent of the landlord and 
the incumbrancer (§). In case of collusive surrendey by an occu 
pancy raiyat, the tenancy subsists and the lattdgrd ig not entitled to 
eject the transferee of a portion of a non-transferable ogeupancy hold- 
ing (6) So where a raiyat abandons his holding, the landlord can 
re-enter by evicting the under-raiyat if he is not thus protected (7) 
but if the sub-tenant has acquired | a lien umdes section 171 of the 
Bengal Tenancy Act by the payment of raiyat? arrears under decree, 
the landlord cannot get khas possession oo surrender until she lien 
is discharged (8). S PATE 

If a raiyat voluntéfly* abandons his ‘residéflce without notice 
to ‘his landlord and without arranging for payment of" his ‘tent, ay it 

. falls due, and ceases to cultivate ‘his holding 

: ERTER of either by himself or by some other pergon, 
pales: the landlord may at any time? after the 
expiration of the agricultural year in which the raiyat so abandons 
and ceases to cultivate, enter on the holding and lett to another 
tenant or take it into cultivation himself (g). This rule is applica- 


‘ble only to ‘land under cultivation fnd not to` homestead 


Jand or garden land. Whether there is abandonment or 
‘not in any individual case is a question of intention to be 
determined upon the facts of the particular case (10). Before a 
landlord enters on the holding, he shall file notice in duplicate in 


(1) W.R Sup. No. (1864) Act X,.9. 

(a) 5C. L. J. 398 & & II C. W.N. 581. 
(3) Sec. 86, sub-sec, 5, Act VIII of 1885. 

(4) Sec. 178 (3) ) (e) Att VII of 1885. 

(5) Sec. 86, sub-sec. (6) of Act VIII of 1885: ` 


“ (6) 19 CL, Jo, 313 (7) 4 C VAN. 667. 


(8) 13 C, W. N. 97. (9) Sse. 87. ‘mab-sec. i VDI .of 1385 
(10) 13 C, W. N. 89951467 C LJ. kalih 
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the ‘prescribed form (r) in the ector's office, stating that he has if 
treated the holding as abgndona™l and is about to enter ow it accord- | 
ingly ; and the Collector sfall one copy of notice to be publish- 4 
ed by beat of drum upofi the hol alleged to he abandoned, and - — 

` hen kept in the record, and the ofher copy shall be affixed, in the | 

ce of not less than two wi to somee dwelling house, or P 

tree or other conspicuous object upgrthe holding. “The fee payable y 
by th landlord for such service is one rupee. It is not necessary- : r 
that pgrsonal service of such notice be,made (a On such entry by ¢ 
the mndlor® the*raiygt can, within two years from the date of publi- . ( 
catibn of such notice, institute a suit for recovery of possession of the ` 
land, and the Couftt may, on being satisfied that the raiyat did not / 
voluntarily abandon his holding, order recowery of possession on -/ 
such terms, if any, with h, respect to compensation tó persons injured ~, 
and payment df amars of rent as thaCourt may deem just. To $ 
protect sub-letsces from collusion between their lessor and the 4 
superior landlord, it has-been provided that where the whole or part i 
of a holding has been sublet by a registered instrument, the landlord 
shall, before enterthg bn the hajding, offer the whole holding to the 7 
sub-lesses fdr the remainder of the term of the sub-lease at the 4 
rent paid by the rajyat who has ceased to” cultivate the holding, and - à 
on condition of thé sub-lêssee paying yp all arrears due to the rai 
If the sub-lgssee refuses or neglects withiw aseasonable time to accept 
the offer, che helder may avoid the 8ub-lease and may enter on the 
halding and let it to another tenant or cultivate it himself. If he 
dispossess the sub-lesseés without the sanction of law, he commits 
‘respass, (6). 


(1) To, ... . 
- TE ` . 

The. Collect og of . 
© Whereas the holding mentioned below, and hitherto held by C, D,, resident 
of š » has been abandoned by him without notice to me and without ; 
arranging for the payment.0f the ‘rent thereof I hereby notify that I have treated : 
“the bolding as abandoned, and that I am about to re-enter’upon it accordingly. 


Dated eR 






Landlord. at 
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/ Transfer of non-transferable occApancy holding amounts to its 
abandonment, and the landlord can nti, even without notice 
Tranfer when amounts (1). But he gcannot do the same when the 

_ toabandonment. e occupancy sells Ris land to a third person 
; And becomes his under-tenant (2).f The transfer of non-transferabl 
| holding entails eviction upon the vendor only, *so where defendan 

- Nos, 2 and 3 who had a non-tmysferable occupancy holding sold it 

‘ to defendant No. 1 and took’an under-lease of the same fronf the 
| latter, it has been hele that, thg landlord was entitled to get a gecree 
; for possession against the defendant No. 1, ang waf nof® entitied to 
! get Akas possession against defendants Nos. 2 and 3, but onlf to 
: receive rent (3). When an occtpancy raiyat mortgages hjs non- 
transférable holding dhd the mortgagee enforces the mortgage and 
| the holding is sold, and purchases it himself, the possession of the 


Taiyat completely ceases, andethere is an aban: of the holding 
= by him (4). wa 
| 
ci Ranaghat. -SURENDRA Nata Roy. 
e T 


| = e 


l @ 1QWN. 198, followed in 4. C, W. N. 493; GW 3 


TO ta) LL R 33 Cale 53r 433 9 ,C. W. 
i # (4) 12. C W. N. 899. pa 
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Arbitration by the Bengal Chamber of Commeres. : 


The following interesting commu nication ‘has been aes from 
the Hon’ble Babu Surendra Nath, Roy, Who got the informat®n 
from the Bengal Chamber of Commerce [letter No. 888, dated roth 
April, 1915] relating to the number of cases disposed of by the 
Tribunal of Arbitration from 1888 to 1914 and the average cost of 
an arbitration : 

“From the records of the Chamber it would appear that arbi- 
trations were first held by the Chamber in 1888, rules relating to 
arbitrations having been passed on the 27th October, 1887. he 
Tribunal of Arbitration was instituted in 1904. 

. The, accompanying ‘statement ‘A’ shows the number- a cases 
t disposed of year by year. i ° - 
s The average cost of ni abitan. is ET on jatomi 

- marked ‘ B.’ : oR Be wes 
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(Statgment “AN. | 
Statement showihg the number of cases disposed of 

annually by the B Chamber of Commerce. , 

* Year. Number of cases disposed of. 

Wess F Kh. 
1889. . P +4 
1894, SL 156 
1891. eos 134 
1892 Sg uty Ah ° i84 
1893 ih 134 
1894 . i 252 
1895 ° x + e. I5 
1896. . =e 162 
1897. f 195 
1898 a bie . 189 
1899 189 
19co 194 

1901 e? 7 336 ` 
1902 ee re 342 
1903 | iar E 5 Pe 310 
1904 ee i 368 
e | N . 
1905” iis ae aes 370 
1906 t y 5 n : 400 
19017 e 4 439 
1608 827 
1909 384 
Igro * 495 
I9II ` . . 424 
1912. $ 434 
1613 a Ce The 698 
1914 van °F fee 950 
(Statement ‘B’). 
Average cost of Arbitrations, 
Where one of the parties is Where nelther of the parties. 
_ a member of the Chamber, is a member of the Chamber. 
Rs. Rs, 
Piece-Goods arbitrations ... 53 | Piece-Goods arbitrations... 85 


Jute and General Arbitrations _ 
involving inspection of 
goods ên 197 

Jute and General Arbitrationg 
not involving . “inspection 
of goods A dass 


goods 


133 goods 


| Jute and General Arbitrations 
not involving inspection of 


Jute and General Arbitrations 
involving inspection of 


357 


or 229 


J 


i 








